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Vol  1.  End  of  page  727,  transfer  **  Judgment  for  the  appellanta*'  to  the  end  of  Wijjfht- 

man  J/b  observations,  p.  728. 
Vol.  1,  p.  728,  line  15,  after  "  am'^read  "  not." 

1143  (2nd  column),  line  13, /or  "  13"  read  •*  3." 
Vol  2,  p.  62,  line  16,  dele  "  Yearb:* 

66,  insert  in  margin,  "  Saturday,  June  11th." 

181,  line  5,  far  "  xxn.  Vicr."  read  "xxn.  &  xxm,  Vicr." 

185  to  208,  Headings,  for  "  xxn."  read  "  xxm." 

422»  note  (c),/or  "1  £L  #  B.**  read  "E.  B.  #  £L" 
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XXII.  VICTORIA. 

The  Judges  who  usually  sat  in  Banc  in   this  Term 

were : 
Lord  Campbell  C.  J.      I  Erle  J. 

WlOHTMAN  J.  CbOMPTON  J. 


Cunabd  and  others  against  Hyde.  Fridw, 

^  May  27ih. 

TAECLARATION  on  a  policy  of  insurance  from  ByTheCua- 

Miramichi  to  a  port  of  discharge  in  the  United  solidationAct, 

1853,  16  &  17 
Vict  c.  107. 
M.  170,  171,  172,  it  is  enacted  that,  before  any  clearing  officer  permits  a  ship  wholly  or 
partly  laden  with  timber  to  clear  oat  from  any  British  port  in  North  America  or  Hoti" 
duras,  for  any  port  in  the  United  Kingdom,  after  1st  September  or  before  1st  May  in  any 
year,  he  shall  ascertain  that  the  whole  cargo  is  below  deck,  and  give  the  master  a  cer- 
tificate to  {hat  effect;  and  the  master  shall  not  sail  without  such  certificate,  and  shall  not 
allow  any  part  of  the  cargo  to  be  upon  deck  ^except  in  specified  cases  of  necessity) ;  and 
if  the  master  sail  without  the  certificate,  or  loaa  in  the  mode  forbidden,  he  shall  forfeit  1(KV. 
After  1st  September,  1856,  orders  were  gixen  for  an  insurance  on  cargo  and  freight  by 
a  ship  from  3/.,  a  British  port  in  North  Am^ca^  to  a  port  in  the  United  Kingdom ;  and 
the  insurance  was  efi^ted  thereupon.  Both  when  the  orders  were  given  and  when  the 
insurance  was  effected,  it  was  known  to  the  persons  interested  in  the  carg^  and  freight, 
and  who  gave  the  orders,  that  much  of  the  cargo  was  loaded  on  deck ;  th^*  intended  the 
ship  to  sail,  so  laden,  from  M,  for  the  Unit^  Kingdom,  before  1st  May,  1857;  and 
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CUNARD 

Htde. 

they  ordered 
the  insurance 
to  be  effected 
with  express 
purpose  to 
cover  the 
whole  cargo 
and  freight, 
including  the 
portion  of 
cargo  above 
deck.  On  10th 
September^ 
1856,  the  ship 
sailed,  on  the 
Toyage  in- 
sured, deck 
laden,  and 
without  a  cer- 
tificate to  the 
master  from 
the  clearing 
officer:  and 
the  cargo  was 
totally  lost. 

Held,  that 
the  whole 
voyage  was 
iUeg^;  that 
the  illeeality 
vitiated  the 
insurance  with 
respect  to  the 
whole  cargo, 
not  merelv  as 
to  so  muoi  of 
it  as  was 
loaded  on 
deck;  and  that 
the  assured, 
who  were 
privy  to  the 
me«Jity. 
could  recover 
nothing  from 
the  under- 
writ«E8. 


Kingdom,  calling  at  Cork  for  orders :.  not  to  discharge 
on  the  East  Coast ;  upon  any  kind  of  goods  and  mer- 
chandizes on  the  ship  called  the  D.  B.,  beginning  the 
adventure  upon  the  goods  and  merchandizes  from  the 
loading  thereof  aboard  the  said  ship,  as  above,  until  the 
said  goods  and  merchandizes  should  be  safely  discharged 
and  landed.  Valued  at,  on  freight  and  cargo,  inclu- 
ding deck  load,  82021 :  against  perils  of  the  seas,  &c. 
Averment,  that  defendant,  for  certain  premium,  sub- 
scribed  the  policy,  and  became  an  insurer,  for  150L 
That  goods  were  afterwards  shipped  on  board  the  said 
ship  at  Miramichiy  to  be  carried  as  cargo  on  the  voyage  in 
the  policy  described,  for  certain  freight;  and  afterwards 
the  ship,  with  such  cargo  on  board,  sailed  on  that  voyage, 
and  the  policy  then  attached ;  and  that  on  the  voyage, 
and  during  the  risk,  a  total  loss  of  the  cargo  and  freight 
happened  by  perils  of  the  seas  insured  against.  Averment 
of  interest  in  the  plaintiffs  and  Alexander  Eraser^  in  the 
freight  and  cargo  insured,  to  a  greater  amount  than  the 
moneys  insured;  and  that  the  insurance  was  made  for 
the  use  and  benefit,  and  on  account  of,  the  person  or 
persons  so  interested.  That  all  conditions  necessary  to 
entitle  plaintifis  to  payment  had  been  performed.    . 

Breach,  that  defendant  had  not  paid  his  subscription. 

Fifth  plea.  That  the  policy  was  made,  and  the  goods  were 
shipped  on  board  the  ship,  after  the  passing  and  coming 
into  operation  of  stat.  16  &  17  Vict.  c.  107.  That  the 
goods  consisted  of  timber  and  wood  goods,  and  that 
Miramichi  is  a  British  port  in  North  Americay  and  that 
the  ship,  with  the  goods,  cleared  out  and  sailed  from 
Miramichi  after  1st  September ^  1856,  and  before  Idt 
May,  1857,  to  wit,  on  lOih  September,  1856:  and  that, 
before  and  at  the  time  of  the  ship  so  sailing,  the  whole 
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of  the  cargo  was  not  below  deck;  but  a  considerable  1859. 
part  of  it  was  loaded  and  remained,  and  was  above  and  cohaed 
upon  deck,  at  the  time  of  the  ship  sailing,  and  so  con-  qyj>b. 
tinued  till  the  time  of  the  loss;  that,  at  the  time  of  the 
ship  sailing,  the  master  of  the  ship  had  not  obtained 
from  the  clearing  officer  any  certificate  that  the  whole  of 
the  cai^  was  below  deck,  contrary  to  the  said  statute ; 
and  that  the  ship  was,  at  the  time  of  sailing,  improperly 
and  unsafely  laden  for  sailing  at  that  time  of  the  year. 
That  the  person  or  persons  interested  in  the  cargo  and 
freight  had  notice  of  the  premises  before  and  at  the  time 
of  loading  of  the  cargo  and  of  the  sailing  of  the  ship, 
and  before  and  at  the  time  of  effecting  the  policy,  and 
that  such  person  or  persons  then  was  or  were  the  owner 
or  owners  of  the  ship,  and  personally  interested  in  and 
took  part  in  the  ship  clearing  out  and  sailing,  and  pro- 
ceeding to  sea  in  such  condition  as  aforesaid ;  and  that 
the  ship  diSi  so  with  their  knowledge  and  by  their  direc- 
tion and  procurement  (a). 

Second  replication  to  fiflh  plea.  That  the  ship  was 
loaded  and  cleared  out,  and  was  ready  for  sea  on,  and 
not  after,  Ist  Septembery  and  the  sailing  of  the  ship  was 
delayed  to  wait  the  arrival  of  some  letters  which  had 
accidentally  been  delayed,  and  which  did  not  arrive  till 
afler  1st  September^  and  the  delay  was  accidental  and  not 
part  of  the  scheme  for  the  voyage  and  adventure,  and  it 

(a)  The  plea,  as  origmally  framed,  did  not  allege  that  the  inBured 
vere,  at  the  time  of  effecting  the  insurance,  priTj  to  the  act  of  the  master 
of  the  ship  in  loading  and  sailing  in  contravention  of  the  statute ;  and 
was  demurred  to  on  the  ground  that,  unless  there  was,  at  that  time, 
such  privity  between  the  assured  and  the  master,  the  insurance  was  not 
vitiated.  The  Court  (Lord  Campbell  C.  J.,  CoUridge,  Erie  and  Cromp- 
tcn  Js.)  gave  judgment  for  the  plaintifis  against  the  plea.  See  Cfunard 
V.  Hyde,  E,  B,  #  E,  670. 
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1859.        was  not  an  intended  part  of  the  scheme  and  adventure 

CuKARo       ^^^^  the  ship  should  be  loaded  and  sail  with  a  deck  load 

Hide.        ^^^^^  ^^'  September.    And,  the  said  papers  having  arrived, 

the  ship  being  already  loaded,  and  having  cleared  out 

on,  and  not  after,  1st  September^  did  sail  after  1st  Sep^ 

tember;  of  all  which  premises  defendant,  before  and  at 

.  the  time  of  his  underwriting  the  policy,  had  notice  and 

knowledge. 

Rejoinder  to  this  replication :  That  the  orders  given 
by  the  person  or  persons  interested  in  the  cargo  and 
freight,  to  insure  the  same,  were  so  given  after  1st 
September^  1856,  and  that  the  insurance  was,  in  pursuance 
of  such  instructions,  effected  after  Ist  September ^  1856, 
and  not  otherwise ;  and  that,  at  the  time  of  giving  the 
said  orders  and  of  effecting  the  said  insurance,  it  was 
known  to  the  party  or  parties  so  interested  and  so  giving 
such  orders  that  a  considerable  part  of  the  said  cargo 
was  then  loaded  above  and  upon  the  deck  of  the  ship,- 
and  that  at  the  several  times  aforesaid  it  was  intended  by 
the  said  person  or  persons,  so  interested  as  aforesaid, 
that  the  ship  should  sail  on  the  voyage  in  the  fifth  plea 
mentioned  after  1st  September^  1856,  and  before  Ist 
May^  1857,  with  the  said  part  of  the  said  cargo,  loaded 
above  and  upon  the  deck,  remaining  so  loaded  as  in  the 
fifth  plea  mentioned,  and  that  the  said  person  or  persons, 
so  interested  as  aforesaid,  ordered  the  insurance  to  be 
effected  for  the  express  purpose  of  covering  the  said 
cargo  and  the  fi'eight  thereof,  including  the  said  portion 
so  loaded  above  and  upon  the  deck  as  aforesaid. 
Demurrer.     Joinder  in  demurrer. 

Blackburn^  in  support  of  the  demurrer.  The  replication 
is  good  and  the  rejoinder  is  bad.    The  question  depends 
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upon  the  construction  to  be  put  on  The  Customs  Con-        1859. 
solidation  Act,  1853,  16  &  17  Vict  c.  107.  w.  170,  171  ~  c„habd^ 
and  172,  which  are  as  follows.     Sect.  170.  "  Before  any        htdk. 
clearing  officer  permits  any  ship,  wholly  or  in  part  laden 
with  timber  or  wood  goods,  to  clear  out  from  any  British 
port  in  Norih  America^  or  in  the  settlement  of  Honduras 
for  any  port  in  the  United  Kingdom,  at  any  time  after 
the  first  day  of  September  or  before  the  first  day  of  May  in 
any  year,  he  shall  ascertain  that  the  whole  of  the  cargo 
of  such  ship  is  below  deck,  and  shall  give  the  master  of 
such  ship  a  certificate  to  that  effect;  and  no  master  of  any 
ship  so  laden  shall  sail  from  any  of  the  ports  aforesaid  for 
any  port  of  the  United  Kingdom,  at  any  such  time  as 
aforesaid,  until  he  has  obtained  such  certificate  from  the 
clearing  officer."     Sect.  171.  "No  master  of  any  ship 
in  respect  of  which  such  certificate  as  aforesaid  has  been 
obtained,  shall  place,  or  permit  or  cause  to  be  placed  or 
remain,  upon  or  above  the  deck  of  such  ship,  any  part  of 
the  cargo  thereof,  until  such  ship  has  arrived  at  the  port 
of  her  destination  :  provided  always,  that  if  the  master  of 
any  such  ship  consider  that  it  is  necessary,  in  conse- 
quence of  the  springing  a  leak  or  of  other  damage  re- 
ceived or  apprehended  during  the  voyage,  to  remove  any 
portion  of  the  cargo  upon  deck,  he  may  remove  or  cause 
to  be  removed  upon  the  deck  of  such  ship  so  much  of  the 
cargo,  and  may  permit  the  same  to  remain  there  for  such 
time,  as  he  considers  expedient ;  provided  also,  that  the 
store  spars  or  other  articles  necessary  for  the  ship's  use 
I  shall  not  be  taken  to  be  the  cargo  for  the  purposes  of  this 
Act."     Sect.  172.  "If  any  master  of  any  ship  for  which 
such  certificate  as  aforesaid  is  required,  sails  or  attempts 
to  sail  without  having  obtained  such  certificate,  or  places 
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1859.  or  permitSi  or  causes  to  be  placed  or  to  remain  or  be, 
CuNABD  "POJ^  or  above  the  deck  of  such  ship,  any  part  of  the 
Htdk.  cargo  thereof,  except  in  the  cases  in  which  the  same  is 
not  hereby  forbidden,  he  shall  for  every  offence  forfeit 
and  pay  any  sum  not  exceeding  100/."  If  these  enact- 
ments render  the  whole  voyage  and  adventure  illegal, 
where  the  ship  sails  laden  as  described,  and  without  the 
clearing  officer's  certificate,  then  undoubtedly,  the  rejoin- 
der is  a  good  answer  to  the  action.  But  it  is  more  reason- 
able to  construe  the  statute  as  creating  a  sort  of  illegality 
collateral  to  the  voyage,  and  one  for  which  a  penalty  is 
imposed  on  the  master  alone;  the  voyage  remaining 
legal,  although  the  master  should  incur  the  penalty.  If 
so,  the  replication,  which  states  that  the  contravention  of 
the  statute  was  no  part  of  the  scheme  for  the  voyage,  is  a 
good  answer  to  the  fifth  plea ;  shewing,  as  it  does,  that 
the  ship  cleared  out  at  a  time  when  the  statute  did  not 
apply,  and  that  the  subsequent  delay  in  sailing  was  acci- 
dental; and  the  rejoinder  in  no  way  contradicts  the 
replication.  In  Phillips^s  Treatise  on  the  Law  of  In^ 
surance,  ch.  m.  s.  ii.  §  221.  (vol.  I.  p.  136,  3rd  ed., 
Boston)^  the  general  principle  is  well  laid  down,  that  **  A 
contravention  of  law,  though  it  have  relation  to  the  sub- 
ject or  the  risk,  still  will  not  affect  the  insurance  if  it  be 
remote  and  distinct  from  the  contract,  or  only  c!bllateral  or 
concomitant  with  it,  or  incidental,  or  merely  precedent 
or  subsequent,  and  not  constituting  a  part  of  it  or  em- 
bracing and  imbuing  its  stipulations."  The  sailing  with- 
out the  certificate,  in  the  present  case,  was  a  contraven- 
tion of  law  collateral  to  the  insurance.  The  object  of  the 
Legislature  was  to  prevent,  as  far  as  possible,  ships  sailing 
with  deck  loads  from  the  specified  ports  at  a  time  of  year 
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when  it  would  be  dangerous  for  them  to  do  so;  and  1859. 
that  object  was  sought  to  be  effected  by  the  imposition  cohied" 
of  a  penalty  on  the  master,  he  being  the  person  upon  nj^^ 
whom  the  responsibility  of  commencing  such  a  voyage 
would,  in  general,  wholly  rest.  Had  it  been  intended  to 
enact  that  such  a  voyage  should  be  illegal,  the  statute 
would  have  contained  express  words  to  that  effect.  The 
case  resembles  Blanche  v.  Fletcher  (a),  which  decided 
that  there  was  nothing  illegal,  so  as  to  avoid  a  policy,  in 
the  mere  circumstance  of  a  ship  taking  out  a  clearance 
for  a  place  at  which  the  policy  gave  liberty  to  call, 
but  to  which  there  was  no  intention  of  going ;  although, 
by  Stat,  13  &  14  Car.  2.  c.  II.  s.  3.,  a  penalty  of 
1002.  was  imposed  for  taking  out  a  false  clearance: 
there  being  nothing  in  that  statute  to  make  the  voy- 
age illegal.  That  statute,  it  is  true,  is  not  referred 
to  in  the  report  of  the  case,  but,  as  was  said  by  Lord 
Ellenborough  C.  J.  in  Atkinson  v.  Abbott  (i),  "  the  pro- 
vision of  it  was  probably  in  the  contemplation  of  the 
Court."  [Lord  Campbell  C.  J.  It  appears  from  the 
rejoinder  that,  at  the  time  of  effecting  the  insurance,  it 
was  known  to  the  persons  interested  in  the  cargo,  that 
the  ship  was  deck  laden,  and  that  they  then  intended 
that  she  should  sail  in  that  condition  within  the  prohibited 
period  of  the  year.  That  is,  they  then  intended  her  to 
do  that  which  the  Legislature  has  declared  shall  not  be 
done.  Does  not  that  avoid  the  policy  on  the  ground  of 
illegality  ?]  It  has  no  further  effect  than  to  render  the 
master  amenable  to  the  penalty,  upon  the  intention  being 
carried  out.     The  penalty  is  in  terms  restricted  to  him, 

(a)  1  VouffL  251.  {b)  11  East,  135.  141. 
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1869.  and  cannot  affect  the  insurance,  the  contract  of  the  as- 
CuKAjiD      sured,  which  contains  no  agreement,  express  or  implied. 

Ht2>£.  ^bat  the  law  should  be  thus  violated  by  the  master; 
Wetherell  v.  Jones  (a).  [Lord  CampbeU  C.  J.  The 
absolute  prohibition,  in  the  statute,  upon  the  ship  sidling, 
makes  the  voyage  illegal,  irrespective  of  any  penalty.] 
At  all  events,  if  the  voyage  was  illegal,  the  policy  is 
thereby  avoided  with  reference  to  the  deck  cargo  only, 
the  carrying  which  is,  alone,  prohibited  by  the  statute. 
[Lord  Campbell  C.  J.  We  cannot  separate  the  carga 
The  statute  says  that  the  ship  shall  not  sail  at  all,  if  there 
be  any  cargo  on  deck.  The  assured  was  party  to  the 
ship's  sailing  with  a  deck  cargo,  and  so  party  to  an 
illegal  act] 

Wilde,  contra,  was  not  called  upon. 

Per  Curiam  (6).     Our  judgment  must  clearly  be  for 
the  defendant 

Judgment  for  the  defendant 

(a)  3  B,^  Ad.  221. 

(6)  Lord  CampbeU  C.  J.,  Wiffhtman,  Erie  and  Orompton  Js, 
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ViNER,    appellant,   against   the  Churchwardens  Saturday, 
and  Overseers  of  the  Parish  of  Tonbbbdgb, 
respondents. 

/^ASE  stated,  under  stat  20  &  21  Vict.  c.  43.,  on  Bvstat. 
appeal  from  a  decision  of  justices  of  the  county  of  c,  128.  #.  12. 


Kent. 


it  is  enacted, 
that  "the 


On  18th  SepUmber^  1858,  a  summons  was  issued  and  ^^^^^J™^*^" 

served  npon  Charles  Vinery  the  appellant,  an  occupier  of  nature  of  a 

a  house  and  buildings  rateable  to  the  relief  of  the  poor  parish,  town- 
ship, or  other 
of  the  parish  of  Tonbridge^  (being  situate  in  the  hamlet  district  not 

of  Souilibaraughf  within  the  said  parbh),  on  a  complaint  m^ui^g 

by  the  respondents  for  nonpayment  by  the  appellant  of  whicrhaT^' 

a  poor  rate  made  on  2nd  February,  1858,  to  which  he  J^^^^^^ 

was  assessed.   At  the  hearing,  on  22nd  September,  1858,  ^^*^  ground, 

'^  ^  ^  may  appoint  a 

it  appeared  that  the  rate  in  question  was  in  the  following  Burial  Board." 

*^*^  ^  ^   And,  by  sect 

form  :  13,  the  Burial 

Board  of 
"  any  district 
(whether  a  parish  or  township  or  other  subdivisiou)  not  separately  maintaining  its  own 
poor,  but  forming  part  of  a  parish  maintaining  its  own  poor,"  "  by  means  of  a  common 
rate,"  may  require  the  overseers  of  the  parish  to  defray  the  expenses  of  the  Board ;  and 
the  necessary  sums  may  be  levied  "  by  an  addition  to  the"  "  common  rate,  so  far  as  the 
same  affects  the  district  in  respect  of  which  such  payments  are  required,  or  by  separate 
rates  to  be  made  from  time  to  time  on  such  district"  Prior  to  this  statute,  the  parish 
of  T.  included  T.  W.,  an  ecclesiastical  district  formed  imder  stat  58  G.  3.  c.  45.,  and  <9., 
a  hamlet  containing  a  church,  to  which  a  district  had  been  assigned  under  stat  1  &  2  fF.  4. 
e,  38.  Neither  T,  n,  nor  8,  separately  maintained  their  own  poor  (there  being  a  common 
poor  rate  for  the  entire  parish  of  71),  but  each  had  its  separate  burial  ffround. 

A  yestry  meeting  "of  the  inhabitants  of  the  parish  of  Y."  was  callea,  by  notice  affixed 
to  the  doors  of  all  the  churches  in  the  parish,  indudine  that  at  8.^  but  excluding  those 
in  71  W^  to  consider  whether  a  burial jround  shQuld  be  provided  for  such  part  of  the 
parish  of  T.  as  was  not  included  in  T.  IV.,  and,  if  so,  to  appoint  a  Burial  Board  for  sudi 
part  of  the  parish. 

A  Burial  Board  for  7.,  excluding  T.  W.,  was  appointed  at  this  meeting.  *  Held,  that 
the  Board  was  well  appointed ;  that  a  poor  rate  made  on  that  part  of  T.  for  which  such 
Board  was  appointed,  for  defraying  the  expenses  of  the  Board,  was  good ;  and  that  occu- 
piers of  property  in  8.  were  properly  assessed  to  the  rate ;  for  that  though  T.  W,  was 
entitled  to  a  separate  Burial  Bbara,  8.  was  not 
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1859.  **  An  assessment  for  the  relief  of  the  poor  of  the  parish 

Vnmt  ^^  TmJnidge  (excepting  such  part  thereof  as  lies  within 
Overseers  of  *^®  Tohbridge  WelU  Ecclesiastical  District),  and  for  other 
ToNBRiDOB.  purposes  chargeable  thereon  according  to  law,  made,"  &c. 
The  rate  was  duly  made  and  allowed  by  two  justices, 
and  notice  of  it,  signed  by  all  the  churchwardens  and 
overseers  of  the  parish  of  Tonbridgef  was  posted  on  the 
door  of  every  church  and  chapel  in  the  parish,  except  in 
that  part  of  the  parish  comprised  in  the  Tonbridge  WelU 
Ecclesiastical  District,  on  the  first  Sunday  B&jex  the  allow- 
ance of  the  rate.  The  parish  of  Tonbridge^  which  is  a' 
very  large  parish,  maintaining  its  own  poor,  includes 
within  its  area  the  town  of  Tonbridge  Wells  and  the 
hamlet  of  Southborough.  The  former  is  about  five  and 
the  latter  three  miles  from  the  town  of  Tmbridge.  The 
town  of  Tonbridge  Wells  has  an  ExK^lesiastical  District, 
formed  under  stat  58  G.  3.  c.  45.  It  has  its  own  church 
rate,  and  has  not,  since  1849,  or  thereabouts,  contributed, 
and  did  not,  when  the  Tonbridge  Burial  Board  was  con- 
stituted, contribute  to  the  general  church  rate  of  the 
parish  (but  it  did  so  contribute  for  the  period  of  twenty 
years),  and  has  also  its  own  separate  churchwardens; 
the  churchwardens  appointed  for  the  mother  church  at 
Tonbridge  town  having  no  jurisdiction  or  any  concern 
within  the  Tonbridge  Wells  Ecclesiastical  District  as 
reganis  church  or  ecclesiastical  matters.  A  vestry  is 
held  at  Tonbridge  Wells  for  the  appointment  of  church- 
wardens, making  a  church  rate,  passing  accounts,  &c. 
The  hamlet  of  Southborough  has  a  church  which  was 
built  about  twenty-eight  years  ago;  and,  on  19th  Octo^ 
ber,  1831,  a  District  was  assigned  to  it,  under  stat.  1  &  2 
W,  4.  c.  38.;  but  no  separate  church  rate  is  levied 
upon    that    District,    which    still    contributes    to    the 
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general  church  rate  of  the  parish.     (OflSce  copies  of        1869. 
the  assignment  of  such  Dbtrtct,  and  a  description  and        yjir^s 
plan  of  the  boundary  thereof,  were  annexed  to  the  case.)    Oversow  of 
Meetings  are  held  in  the  vestry  of  this  church  for  the    To»»aiDaa. 
purpose  of  appointing  churchwardens,  in  pursuance  of 
stat^  1&2  fV.  4.  c.  38.,  and  for  other  purposes  connected 
with  the  receipt  of  the  pew  rents,  and  the  management 
and  repairs  of  the  church.    The  regular  vestries  for  the 
whole  parish  are  held  at  the  mother  church,  in  Tcnbridffe 
town,  at  which  a  church  rate  is  made  for  the  whole  parish, 
except  the  Tonbridge  WeUs  Ecclesiastical  District.    Ton- 
bridge  WelU  and  Southborongh  have  each  their  separate 
burial  grounds,  the  one  at  Tonbridge  WeUs  being  detached 
from  the  churches  (that  formerly  attached  to  the  District 
church  having  become  full),  and  specially  provided  by  a 
private  company  for  the  purpose.    The  burial  ground  at 
Southborough  is  the  church  yard  attached  to  the  church, 
which  has  been  consecrated  by  the  Bishop  of  the  diocese, 
and  burials  are  performed  there  under  the  order  and 
direction  of  the  Bishop  contained  in  the  assignment  of 
a  District  to  the  siud  church  of  Southborough.     Neither 
Tonbric^e  WeUs  nor  5<7tt/A&0rot^A  appoint  separate  over- 
seers from  the  rest  of  the  parish,  nor  maintain  separately 
their  own  poor,  there  being  one  common  poor  rate  for 
the  entire  parish.    The  Ecclesiastical  District  of  Ton- 
bridge  Welh  forms  a  considerable  part  of  the  parish  of 
Tonbridge^  and  contains  a  considerable  portion  of  the 
property  rateable  to  the  relief  of  the  poor  in  the  said 
parish.     On  8th  November^  1855,  a  meeting  of  the  in- 
habitants of  the  parish  of  Tonbridge  was  held  in  the 
vestry  room  of  the  mother  church  at  Tonbridge  town,  in 
pursuance  of  the  following  notice,  copies  of  which  had 
been  affixed  to  the  doors  of  all  the  churches  in  the  parish. 
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including  that  at   Southboroughy  but  excepting  those 
within  the  Ecclesiastical  District  of  Tonbridge  Wells. 

''The  inhabitants  of  the  parish  of  Tonbridge  are  re- 
quested to  meet  in  the  vestrj  room  of  the  parish  church 
of  Tonbridge  on  Thursday  the  8th  day  of  November  next, 
at  1 L  o'clock  in  the  forenoon,  for  the  purpose  of  con- 
sidering and  determining  whether  a  burial  ground  shall 
be  provided  under  stat.  15  &  16  Vict  c.  85.,  and  subse- 
quent Acts  relating  thereto,  for  such  part  of  the  parish 
of  Tonbridge  as  is  not  included  in  the  Tonbridge  fVells 
Ecclesiastical  District.  And,  in  case  it  should  be  re- 
solved that  a  burial  ground  shall  be  so  provided,  then 
also  for  the  purpose  of  appointing  a  Burial  Board  for 
such  part  of  the  parish  as  aforesaid. 

"Dated  this  20th  daj  of  October,  1855, 

*^  Thos.  Dove     1 

^    ,       >  Churchwardens." 
''  Wm.  Cushion) 

At  this  meeting  it  was  agreed  that  a  Burial  Board  should 
be  formed  for  the  District  described  in  the  notice.  No 
vestrj  (or  meeting  in  the  nature  of  a  vestry)  was  held  at 
Southborough  Church,  between  20th  October  and  8th 
November i  1855,  nor  were  the  inhabitants  o{  Southborough 
consulted  as  to  the  formation  of  the  said  Burial  Board, 
further  than  that  thej  were,  as  inhabitants  of  the  parish 
of  Tonbridge,  requested  by  the  said  notice  to  attend  the 
vestrj  meeting.  The  Burial  Board  purporting  to  be 
constituted  bj  the  inhabitants  of  Tonbridge,  in  accord- 
ance with  the  resolutions  of  the  said  meeting,  erected 
and  made  a  cemeterj  at  that  end  of  Tonbridge  town 
which  is  furthest  from  Southborough,  from  the  church  of 
which  the  said  ground  is  distant  nearlj  four  miles,  and 
from  Tonbridge  Wells  about  six  miles.  The  rate  in 
question  was  made  bj  the  said  Burial  Board,  so  consti* 
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tuted  as  aforesaid,  and  was  made  entirely  for  the  purpose  of       1859. 
defraying  the  expenses  incurred  by  the  said  Burial  Board.        vnJii 

The  appellant  contended  that  the  rate,  not  being  made  (y^^j^^  ^f 
by  a  legally  constituted  Burial  Board,  or  for  a  legally  Tohbkidgb. 
constituted  Burial  District,  or  for  purposes  for  which  the 
appellant  was  liable  to  be  rated,  or  in  the  manner  re- 
quired by  Stat  18  &  19  Vict.  c.  128.  ss.  11  and  13.,  was 
altogether  void,  and  could  not  be  legally  enforced  by  the 
justices.  It  was  contended,  on  behalf  of  the  alleged 
Burial  Board,  that,  the  rate  appearing  on  the  face  of  it 
to  be  regular,  and  the  property  of  the  defendant  prima 
facie  liable  to  be  rated,  the  duty  of  the  justices  to  order 
it  to  be  enforced  was  merely  ministerial,  and  that  they 
had  no  power  to  inquire  into  and  decide  the  question  as 
to  the  legality  of  the  constitution  of  the  Burial  Board 
or  the  validity  of  the  rate. 

The  justices  ordered  a  distress  warrant  to  issue  for  the 
rate,  the  ground  of  their  decision  being  that  they  were 
of  opinion  that,  the  rate  appearing  on  the  face  of  it  to 
be  a  poor  rate  duly  allowed,  their  duty  was  merely  minis- 
terial, and  that  they  ought  not  to  inquire  into  the  actual 
object  of  the  rate,  or  the  constitution  of  the  alleged 
Burial  Board,  or  into  the  liability  of  the  prembes,  des- 
cribed in  the  rate,  to  be  thereby  rated. 

Ltishj  for  the  respondents.  The  question  is  whether 
a  Burial  Board  was  properly  constituted  for  the  parish 
of  Tonbridge  minus  the  Tonbridffe  Wells  Ecclesiastical 
District ;  and,  if  so,  whether  the  powers  of  that  Board 
extend  to  Southborough  as  part  of  the  parish  minus  such 
district,  or  Southborough  is  entitled  to  have  a  separate 
Burial  Board  of  its  own.  First,  the  Board  was  properly 
constituted.  Stat  18&  \9Vict.c.  128.  (a)  *.  12.  enacts  that 

(a)  "  To  amend  the  laws  concerning  the  burial  of  the  dead  in  England'* 
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1859.        "  The  vestry  or  meeting  in  the  nature  of  a  vestry  of  amy 
VuiBB       parish,  township,  or  other  district  not  separately  main- 
Oreiroew  of    ^'^'"^K  '^^  ^^^  poor,  which  has  heretofore  had  a  separate 
ToHBRiDOfc    burial  ground,  may  appoint  a  Burial  Board,"  *'and  may 
exercise  the  same  powers  of  authorization,  approval,  and 
sanction  in  relation  to  such  Burial  Board,  and  such  other 
powers  as   under^  the  Burial  Acts  "emd  this  Act  are 
vested  in  the  vestry  of  a  parish  separately  maintaining  its 
own  poor;  and  the  Burial  Board  so  appointed  shall  have 
all  the  powers  for  providing  a  burial  ground  and  otherwise 
as  if  such  parish,  township,  or  other  district  had  been  a 
parish  separately  maintaining  its  own  poor.**    And  sect. 
13  empowers  the  Burial  Board  of '' any  district  (whether 
a  parish  or  township  or  other  subdivision)  not  separately 
maintaining  its  own  poor,  but  forming  part  of  a  parish 
maintaining  its  own  poor''  "  by  means  of  a  common  rate," 
to  require  the  overseers  of  the  parish  to  defray  the  ex- 
penses of  the  Board;  and  provides  that  the  necessary 
sums  may  be  levied  *'by  an  addition  to  the"  <<  common 
rate,  so  far  as  the  same  affects  the  dbtrict  in  respect  to 
which  such  payments  are  required,  or  by  separate  rates 
to  be  made  from  time  to  time  on  such  district.**    The 
Tanbridffe  Wells  Ecclesiastical  Dbtrict  is  a  district  which 
may  appoint  a  Burial  Board  for  itself  under  section  12  of 
the  Act ;  because,  as  an  ecclesiastical  district,  it  has  a 
vestry  of  its  own,  distinct  from  that  of  the  entire  parish  of 
Tonbridgei  so  far  as  all  church  matters  are  concerned. 
And,  if  that  district  may  appoint  a  separate  Burial  Board 
for  itself,  there  must,  by  implication,  be  power  for  the 
rest  of  the  parish  minus  the  district  to  appoint  a  Burial 
Board  for  itself.  Then,  stat  15  &  16  Vict,  c  85.  (a)  is.  10. 


{a)  '<  To  amend  the  laws  concerning  the  burial  of  the  dead  in  the 
Metropolis." 
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11.  shew  that  the  vestry  of  the  parish  was  the  proper  1859. 
body  to  appoint  this  Board.  Secondly,  Southborough^  Vnl^[ 
for  the  purposes  of  the  Burial  Acts,  forms  part  of  the  overeeere  of 
parish  of  Tonbridge  minus  the  Tanbridge  Wells  district,  Tohbkidob. 
and  is  not  entitled  to  a  separate  Burial  Board.  South- 
boTonghf  unlike  Tonbridge  WeUg^  has*  no  *' vestry  or 
meeting  in  the  nature  of  a  vestry"  separate  from  the 
vestry  of  the  entire  parish.  The  meetings  held  in  the 
vestry  of  Sauthborough  Church  are  not  vestry  meetings 
in  the  proper  sense  of  the  term,  but  merely  meetings  of 
the  incumbent  and  pew  renters  of  the  churchy  held,  in 
pursuance  of  stat.  1  &  2  W.^.c,  38.  $.  16.,  for  the  ap* 
pointment  of  churchwardens  to  manage  the  church  and 
collect  the  pew  rents.  The  church  of  SotUhbarough  is 
merely  a  chapel  of  ease,  and  the  district  assigned  to  it 
under  stat.  1  &  2  fV.  A.  c.  38.  is,  by  sect.  10  of  that  Act, 
a  district  *'  so  far  only  as  regards  the  visitation  of  the 
sick  and  other  pastoral  duties,  and**  is  not  to  **  be  deemed 
a  district  for  any  other  purpose  whatsoever.'^  A  sepa- 
rate endowment  and  an  order  made  by  the  Bishop  there- 
upon are  necessary,  under  sect.  23  of  the  same  statute, 
before  SotUhbarough  can  become  a  district  separate  and 
distinct  from  the  rest  of  the  parish  for  all  purposes.  At 
present,  Southborough  forms  part  of  the  parish,  and,  con- 
sequently, the  Burial  Board  appointed  for  the  parish, 
minus  the  Tonbridge  Wells  District,  is  well  appointed  for 
Southborough. 

Denmaoy  for  the  appellant  Southborough  has  <'a 
meeting  in  the  nature  of  a  vestry,''  and  may  therefore 
appoint  a  separate  Burial  Board.  But,  however  that 
may  be,  the  Burial  Acts  do  not  warrant  the  appointment 
of  a  Burial  Board  for  part  only  of  a  parish,  and  therefore 
the  Board  appointed  for  the  parish  of  Tonbridge  Wells 
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minus  the  Tonbridge  fVells  District  was  not  well  con- 
stituted. Stat.  18  &  19  Fict  c.  128.  must  be  taken  ia 
connection  with  stat.  15  &  16  Vici.  c,  85.,  the  original 
Act,  which,  though  at  first  confined  to  the  metropolis,  is 
extended  to  all  England  by  stat  16  &  17  Vict  c.  134.  {a) 
s.  7.  By  stat  15  &  16  Fict.  c.  85.  s.  10.,  "  upon  the 
requisition  in  writing  of  ten  or  more  ratepayers  of  any 
parish,"  "  the  churchwardens  or  other  persons  to  whom 
it  belongs  to  convene  meetings  of  the  vestiy  of  such 
parish,  shall  convene  a  meeting  of  the  vestry"  to  deter- 
mine **  whether  a  burial  ground  shall  be  provided"  **  for 
the  parish."  And,  by  sect  11,  in  case  of  a  resolution 
being  passed  to  provide  a  burial  ground,  "  the  vestry 
shall  appoint*'  a  certain  number  of  **  ratepayers  of  the 
parish  to  be  the  fiurial  Board  of  such  parish."  By  sect 
52,  the  word  **  parish"  **  shall  mean  every  place  having 
separate  overseers  of  the  poor,  and  separately  maintain- 
ing its  own  poor.*'  In  T/ie  Queen  v.  Sudbury  Burial 
Board  (i)  it  was  held  that  this  definition  extends  the 
meaning  of  the  word  "  parish"  to  such  places,  but  does 
not  exclude  parishes  which,  for  any  reason,  do  not  fulfil 
its  conditions.  By  sect.  19,  *^  The  expenses  incurred" 
"  by  the  Burial  Board  of  any  parish"  ''shall  be  chargeable 
upon  and  paid  out  of  the  rates  for  the  relief  of  the  poor 
of  such  parish."  By  sect  23,  "  The  vestries  of  any 
parishes  which  shall  have  respectively  resolved  to  provide 
burial  grounds,"  **  may  concur  in  providing  one  burial 
ground  for  the  common  use  of  such  parishes,"  "and"  **  the 
Burial  Boards  appointed  for  such  parishes  respectively" 
are  to  act  as  one  Board  for  providing  and  managing  that 
common  burial  ground.     By  sect.  52,  "  vestry"  *^  shall 


(a)  "  To  amend  the  laws  concerning  the  dead  in  England  beyond  the 
limit  of  the  Metropelis,  and  to  amend"  stat.  15  &  16  Vict.  c.  85. 
(*)  E.  B,  #  E,  264. 
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mean  the  inhabitants  of  the  parish  lawfully  assembled        1859. 


in  vestry,"  **  except  in"  "  parishes  in  which  there  is  a  Vihm 
select  or  other  vestry  elected  under"  certain  specified  Overeeereof 
Acts,  "  or  under"  "  any  local  Act**  «  for  the  gov.ernment  T^«»"do«. 
of  any  parish  by  vestries,  in  which  parishes  it  shall  mean 
such  select  or  other  vestry."  Unless  a  select  vestry  in 
any  parish  has  the  entire  government  of  the  parish,  the 
general  vestry  is  the  proper  body  to  appoint  a  Barial 
Board  for  the  parish;  The  Queen  v.  Gladstone  (a),  dis- 
tinguishing The  Queen  v.  Peters  {b).  It  is  clear  from  these 
enactments  and  decisions  that,  as  a  general  rule,  the 
vestry  of  a  parish,  in  the  sense  in  which  the  words  ^'ves- 
try" and  '^ parish''  are  usually  understood,  is  the  body  by 
which  a  Burial  Board  is  to  be  appointed  for  the  parish. 
Where  a  whole  parish  is  without  a  Burial  Board,  the 
vestry  of  the  whole  parish  may  appoint  a  Board  for  the 
whole  parish.  By  the  subsequent  Act,  18  &  19  Vict 
c,  128.  8.  3.,  the  churchwardens  of  parishes  for  which  no 
Burial  Board  has  been  appointed,  may  call  vestry  meet- 
ings for  providing  burial  grounds.  Sect  11  contains 
provisions  for  the  appointment  of  one  Burial  Board  for 
several  united  parishes,  under  circumstances  which  do 
not  arise  in  the  present  case.  Then  follows  sect.  12, 
which  is  relied  upon  by  the  other  side  as  warranting  the 
appointment  of  a  Burial  Board  for  part  only  of  a  parish, 
excluding  another  part  which  is  a  district  But  there  is 
no  "  vestry  or  meeting  in  the  nature  of  a  vestry"  for  the 
parish  of  Tanbridge,  excluding  Tonbridffe  Welb  District, 
and  including  Southborough ;  the  vestry  of  Tonbridge  is 
the  vestry  of  the  whole  parish.  Nor  is  Tonbridge,  minus 
Tonbridge  IVelk,  plus  Southborough^  a  '^  district"  within 


(a)  7K^B,  676. 
VOU    II. 


(A)  6KfB,  226. 
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the  meaning  of  that  section.  How  can  a  poor  rate  be 
properly  made  for  defraying  the  expenses  of  this  Burial 
Board  ?  The  rate  appears,  on  its  face^  to  be  made  for 
part  only  of  the  parish ;  and  is  therefore  bad.  [Lord 
Campbell  C.  J.  Not  so^  if  the  Act  gives  power  to  make 
a  rate  for  a  part  only.]  Such  a  rate  is  not  warranted  by 
the  Act. 


Lord  Campbell  C.  J.  I  think  that  we  may  safely 
pronounce  this  Burial  Board  to  be  properly  constituted. 
The  question  really  depends  upon  whether  or  not  Z\m- 
hridge  Wells  is  entitled  to  have  a  aeparate  Burial  Board 
of  its  own.  If  Tonbridge  fVelh  is  so  entitled  (and  being 
an  Ecclesiastical  District  it  is),  it  seems  to  me  a  neces- 
sary consequence  that  there  must  also  be  another  Board 
for  Tonbridge  exclusive  of  Tonbridge  Wells,  and  that 
Stat  18  &  19  Vict  c.  128.  s,  12.,  if  not  in  express  terms, 
by  implication^  justilfies  the  appointment  of  that  Board. 

WiGHTM AN  J.  I  did  not  hear  the  whole  of  the  argu- 
ment, and  therefore  give  no  opinion. 


Erle  J.  I  agree  that  this  Burial  Board  was  well  con- 
stituted. Stat.  18  &  19  Vict  c.  128.  s.  11.  enacts  that, 
in  some  instances,  several  parishes  may  have  a  common 
Burial  Board.  Then  secL  12  provides  that  a  part  of  a 
parish,  if  it  fulfils  certain  conditions,  may  have  a  sepa« 
rate  Burial  Board  of  its  own ;  so  that  a  district,  such  as 
Tonbridge  Wells,  may  for  this  purpose  be  severed  from 
the  rest  of  a  parish.  Mr.  Denman  does  not  say  that 
Tonbridge  Wells  had  not  a  right  to  a  separate  Board,  but 
argues  that  the  severance  of  this  district  from  the  parish 
incapacitates  the  rest  of  the  parish  from  having  also  i^ 
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Board  of  its  own.  If  so^  the  Board  appointed  for  the 
district  must  be  the  Board  for  the  whole  parish  of  which 
the  district  is  part.  But  it  is  clear,  by  implication  from 
the  statute,  that  where  a  parish  is  so  large  as  to  contain 
a  district  with  a  separate  burial  ground^  the  rest  of  the 
parish  may  also  appoint  a  Burial  Board  of  its  own. 


1859. 


VlNER 
V. 

OTeraeen  of 

TONBRIDGE. 


Cbompton  J.  concurred. 

Judgment  for  the  respondents. 


Brunsdon  against  Allard. 


Thurida^, 
Jun$diL, 


'DLACKBURNf  in  last  Easter  Term,  obtained  a  rule,  An  attomey'fl 

calling  on  the  plaintiff,  the  defendant,  and  Stufgis^  f^  hu  costs, 

the  provisional  assignee  of  the  Insolvent  Court,  to  shew  ^yJ^Slby^ 

cause  why  the  defendant  should  not  pay  to  Benjamin  ^^-^^  ^^ 

Hapcy  the  plaintifF^s  attorney,  the  amount  of  his  costs  right  of  the 

in  this  action,  or  why  Hope  should  not  be  at  liberty  to  action  to  make 

:     .    .  .       ,_.  .  \      abonAfide 

issue  execution  on  the  judgment  in  this  action  ;  or  why  compromiBe. 

he  should  not  be  at  liberty  to  bring  an  action  on  the  such  compro- 

judgment  in  the  name  of  the  party  in  whom  the  legal  J^u^isloflt. 

interest  was  vested.  2^*?^^^? 

It  appeared  from  the  aflBdavits  on  which  the  rule  was  •^■tacoUu- 

,  ^  Bivecomnio- 

obtained,  that  this  was  one  of  two  cross  actions.     The  n^«  m^ae  by 

thepartieswith 
writ  in  Brunsdon  v.  Allard  was  issued  on  16th  Novem^  the  ezpresa 

&er,  1858,  and  the  action  was  brought  by  the  plaintiff,  featingit 

the  defendant's   tenant,   to  recover  damages  from   the  tocmJ'ac-^ 

tiouB,  the 
plaintiff  in 
each  of  which  had  obtained  jndsment^  bon&  fide  compromised  the  actions,  after  notice 
to  one  of  them  and  his  attorney  from  the  attorney  of  the  other  not  to  do  so  in  prejudice 
of  the  tatter's  lien  on  his  client's  jndement.    Held,  that  the  attorney  had  no  ground  for 
claiming  the  equitable  interference  of  the  Court  to  enforce  his  lien. 

c  2 
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1859.       defendant  for  wrongfully  preventing  the  plaintiff  from 

Bkuksdok     underletting  the  demised  premises.     The  writ  in  AUard 

Allabd.      ^'  ^^^^^^^  ^^  issued  on  30th  December,  1858. .  It  was 

an  action  for  two  quarter's  rent  of  the  same  premises. 

Judgment  for  52L  lO^.,  debt  and  costs,  was  signed,  by 

consent,  in  Allard  v.  Brunsdouy  on  3d  February,  1859. 

Brunadon  v.  Allard  was  tried  on  2d  February,  1859, 
and  the  plaintiff  obtained  a  verdict  for  12/.  10«. ;  but 
judgment  for  46/.  3^.,  damages  and  costs  in  this  action, 
was  not  signed  till  9th  April  following.  On  14th  Feb- 
ruary,  Allard  took  out  a  summons  to  set  off,  against  the 
damages  and  costs  in  Brunsdon  v.  AUard,  the  debt  and 
costs  in  Allard  v.  Brunsdon,  and  to  refer  it  to  the  Mas- 
ter to  take  an  account  of  the  cross  judgments,  and  to 
give  his  allocatur  for  such  sum  as  might,  on  taking  the 
account,  be  found  due  to  either  party.  This  summons 
was  heard  by  Hill  J.,  who  indorsed  on  it  an  order  that 
the  set-off  should  be  allowed  "  subject  to  and  without 
prejudice  to  the  attorney's  lien ;"  but  no  order  was  ever 
drawn  up  or  served.  A  ca.  sa.  was  issued  on  the  judg« 
ment  in  Allard  v.  Brunsdon,  under  which  Brunsdon 
was  taken  in  execution  on  24th  February ;  whereupon 
he  petitioned  the  Insolvent  Court,  and  was  opposed  by 
Allard  upon  this  judgment.  Hope  was  Brunsdon  8  attor- 
ney in  the  actions,  but  Messrs.  Lewis  ^  JLewis  were 
employed  as  his  attorneys  in  the  Insolvent  Court.  On 
8th  April  Messrs.  Lewis  if  Lewis  wrote  to  Messrs.  Roger-- 
son  Sf  Ford,  Allard'8  attorneys,  the  following  letter : 
*.*  Dear  Sirs,  "  Brunsdon  v.  Allard. 

"  To   end  all  differences  between  plaintiff  and 
defendant,  we  will  pay,  this  morning,  10/.,  and  execute 
mutual  releases  as  to  costs  and  everything  else. 
"  Messrs.  Rogerson  §•  Co.  "  Yours  faithfully, 

"  Levns  8f  Lewis. 
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Allard  assented  to  this  proposal,  and  BrunsdorC^  peti-        1859. 
tion  was  adjourned  by  the  Commissioner  of  the  Insol-     brussdom 
vent  Courty  in  order  that  the  terms  might  be  carried  out.      ^^1,^^^ 
Messrs.  Rogenon  and  Ford^  on  9tb  ApHl^  gave  notice 
of  the  arrangement  to  Hope^  who  then  stated  that  he 
should,  notwithstanding,  enforce  against  ^/Aznf  the  judg- 
ment in  Brunsdon  v.  Allard,     A  written  notice,  signed 
by  Brunsdon^  not  to  issue  execution  against  AUard^  was 
served  on  Hope  on  the  morning  of  11th  Aprils  but,  not- 
withstanding, Hope^  on  the  same  day,  issued  a  fi.  fa.  to 
levy  46iL  3«.,  under  which  the  sheriif  seized  and  kept 
possession  of  Allard^s  goods.     Hope,  on  the  same  day, 
gave  Allard  and  Messrs.  Rogerson  and  Ford  a  written 
notice  that  he  claimed  a  lien  on  the  whole  amount  of 
damages  and  costs  recovered  in  Brunsdon  v.  Allard,  and 
that  he  should  hold  them  personally  liable  if  they  carried 
out  any  arrangement  with  Brunsdon  to  his  prejudice.    On 
15th  April,  Allard  took  out  a  summons  to  set  aside  the 
judgment  and  execution  in  Brunsdon  v.  Allard,  which 
was  heard  on  the  following  day,  by  Wightman  J.,  who 
made  an  order  that  the  execution  should  be  set  aside ; 
Allard  agreeing  to  bring  no  action.     On  18th  April  re- 
leases were  executed  by  Brunsdon  and  Allard,  and  the 
10/.  was  paid  to  Allard.      On  the  same  day  Hope  took 
out  a  summons  against  Allard  and  Sturgis,  the   pro- 
visional assignee  of  the  Insolvent  Court,  calling  on  them 
to  shew  cause  why  he  should  not  be  at  liberty  to  proceed 
to  enforce  the  judgment  in  Brunsdon  v.  Allard,  to  realize 
the  amount  of  his  lien  on  the  damages  and  costs  re- 
covered,  notwithstanding  the  insolvency  of  Brunsdon, 
Hill  J,,  who  heard  this  summons,  refused  to  make  an 
order,  and  referred  the  parties  to  the  Court.   Whereupon 
this  rule  was  obtained. 
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1859.  Manisiy  now  shewed  cause.   There  is  no  mean  pavail- 

Bkunsdok  *^'®  *^  ^^'  Hope^  after  what  has  happened,  for  enforcing 
Allard  *^®  payment  of  his  costs.  The  action  of  Brunsdon  v. 
Allard  has  been  finalljr  put  an  end  to  by  the  release 
executed  by  the  parties;  which,  as  being  made  under  the 
sanction  of  the  Commissioner  of  the  Insolvent  Court, 
is  an  answer  to  any  further  proceedings  on  the  judg- 
ment, or  to  any  fresh  action.  The  attorney  has  no 
such  paramount  right  of  lien  on  the  judgment,^  for 
his  costs,  as  that  he  should  be  allowed  to  defeat  the 
perfectly  fair  and  proper  arrangement  to  which  the 
parties  have  come.  The  other  side  seek  to  defeat 
a  legal  settlement  of  the  action  by  setting  up  what,  at 
most,  is  but  an  equitable  right  of  the  attorney.  Barker 
V.  St.  Quintin  (a)  shews  that  an  attorney's  lien  on  a  judg- 
ment is  merely  a  claim  to  the  equitable  interference  of 
the  Court  to  have  the  judgment  held  as  a  security  for 
his  costs;  and  that  where,  as  in  the  present  case,  his 
client  has  positively  forbidden  him  to  issue  execution,  he 
cannot  do  so  even  if  it  be  established  that  the  plaintiff 
and  defendant  colluded  to  deprive  him  of  his  lien.  Here, 
however,  there  is  no  pretence  for  saying  that  any  such 
collusion  exists.  In  Lloyd  v.*  Mansell  (&),  Erk  J.  held 
that  an  attorney  for  a  plaintiff  is  entitled  to  receive  the 
amounts  recovered  in  the  action  only  as  agent  of  and 
representing  the  plaintiff,  and  that  to  grant  an  applica- 
tion to  enforce  the  attorney's  lien,  against  the  defendant, 
would  be  like  allowing  the  attorney  to  bring  an  action 
in  his  own  name,  where  his  client  was  the  contracting 
party. 

Blackburn,  contrk.      It  is  conceded,  for  Mr.  Hope, 

(a)  12  M.  #  W,  441. 

{b)  22  L.  J.  N.  S,  Q.  B.  110  {Bail  Court). 
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that,  if  the  arrangement  between  Brunsdon  and  Allard        18^9. 
had   been   made   bona  fide,  Mr.  Hope  would   not  be      brunsdom 
entitled   to  claim    the   equitable    interference   of   the       allakoI 
Court ;  but  it  is  contended,  on  his  behalf,  that  the  whole 
proceedings  between  those  persons,  from  the  taking  of 
Brunsdon  in  execution  downwards,  were  contrived  be- 
tween them  in  collusion,  for  the   express  purpose  of 
depriving  Mn  Hope  of  his  costs.     If  the  Court  is  of 
that  opinion,  it  will  exercise  its  equitable  jurisdiction  in 
his  favour.     In  Graves  v.  Eades  (a),  it  was  held  that, 
after  a  plaintiff  had  compromised  the  judgment  debt  with 
the  defendant,  and  had  discharged  an  execution  without 
providing  for  the  costs  of  the  plaintiff's  attorney,  the 
attorney  could  not  of  his  own  motion  sue  out  another 
execution  for  the  costs.     But  Gibbs  C.  J.  suggested  that 
he  "  ought,"  *'as  in  the  case  of  JVebh  v.  Hole  (6),"  which 
was  cited,  '^  to  have  come  to  the  Court  in  the  first  instance, 
and  have  taken  out  a  rule  to  shew  cause  why  the  de- 
fendant should  not  pay  him  the  costs."    The  present 
application  is  in  compliance  with  that  suggestion.      In 
fFebh  V.  Hole{b)  Lord  Mansfield  said,  ''An  attorney  has 
a  lien  on  the  money  recovered  by  his  client,  for  his  bill 
of  costs ;  if  the  money  come  to  his  hands,  he  may  retain 
to  the  amount  of  his  bill.     He  may  stop  it  in  transitu  if 
he  can  lay  hold  of  it     If  he  apply  to  the  Court,  they 
will  prevent   its  being  paid   over  till  his  demand  is 
satisfied.     I  am  inclined  to  go  still  farther,  and  to  hold 
that,  if  the  attorney  give  notice  to  the  defendant  not  to 
pay  till  his  bill  should  be  discharged,  a  payment  by  the 
defendant  after  such  notice  would  be  in  his  own  wrong, 
and  like  paying  a  debt  which  has  been  assigned,  after 

(a)  5  TaufU.  429.  (b)  1  Doug.  238. 
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1859.  notice."  This  opinion  of  Ix>rd  Mansfield  was  followed 
Bbunsdon  ^°  -B^ad  V.  Dupper  (a),  where  payment  by  the  defendant's 
Allakd.  attorney  to  the  plaintiff  of  the  debt  and  costs  recovered, 
after  notice  from  the  plaintiff*8  attorney  not  to  pay  till 
his  bill  had  been  first  satisfied,  was  held  to  raise  an 
equity  on  behalf  of  the  plaintiff's  attorney,  which  the 
Court  enforced  by  making  absolute  a  rule  calling  on  the 
opposite  attorney  to  pay  over  again  to  him  the  amount 
of  his  lien  on  such  debt  and  costs.  Lord  Kenycn^  in 
giving  judgment,  said  ''The  principle  by  which  this 
application  is  to  be  decided  was  settled  long  ago, 
namely,  that  the  party  shall  not  run  away  with  the 
fruits  of  the  cause  without  satisfying  the  legal  demands 
of  his  attorney,  by  whose  industry,  and  in  many  in- 
stances at  whose  expense,  those  fruits  are  obtained.  If 
indeed  the  money  had  been  paid  over  bona  fide  to  the. 
plaintiff  before  notice  from  his  attorney  of  his  lien,  such 
payment  would  have  been  good ;  but  here  the  payment 
was  made  in  violation  of  the  notice,  which  cannot  be 
suffered.  In  Wehh  v.  Hole  (ft)  Lord  Mansfield  com- 
pared this  to  the  case  of  an  assignment  of  a  chose  in 
action,  which  indeed  in  legal  strictness  cannot  be  done ; 
but  still,  according  to  the  rules  of  equity  and  honest 
dealing,  if  the  assignee  give  notice  to  the  debtor  of  such 
assignment,  he  shall  not  aflerwards  be  suffered  to  avail 
himself  of  a  payment  to  the  principal  in  fraud  of  such 
notice."  Mr.  Hope^  by  giving  the  notice  of  11th  Aprils 
has  brought  his  case  completely  within  these  decisions. 
[Lord  Campbell  C.  J.  Do  you  say  that  any  payment 
by  a  defendant,  after  notice  of  lien  given  by  the  plain- 
tiff's  attorney,  is  invalid  ?]      Any  subsequent  payment 

{a)  6  r.  2?.  361.  {h)  1  Doug,  238. 
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made  with  the  intention  of  defeating  the  attorney  of  his        1859. 
costs  is  so.     The  parties  ought  to  have  satisfied   Mr.     b&unsdon 
Hofpe%  claim  before  they  released  each  other.     In  Bozon      allIrd. 
y.  Bolland  {a)  Lord  Cottenham  held  that  a  solicitor  who, 
after  the  plaintiff  had  ceased  to  employ  him,  had  enabled 
the  plaintiff  to  recover  a  fund  in  the  suit,  had  a  lien  on 
such  fund,  which,  to  the  extent  of  the  costs  of  that  suit,  he 
was  entitled  actively  to  enforce.    In  Griffin  v.  Eyles  (ft) 
it  was  held  that  an  attorney  has  a  lien,  for  his  bill  of  costs, 
on  money  levied  by  the  sheriff  under  an  execution  on  a 
judgment  recovered  by  the  client,  and  is  entitled  to  have 
it  paid  over  to  him  on  shewing  that  the  whole  is  due  to 
him  for  his  bill  of  costs.  So,  in  Ormerod  v.  Tate  (c),  it  was 
decided  that  an  attorney  has  a  lien  upon  a  sum  awarded 
in  favour  of  his  client,  as  well  as  if  it  had  been  recovered  by 
judgment ;  and  if,  after  notice  to  the  defendant,  the  latter 
pay  it  over  to  the  plainti^.  the  plaintiff's  attorney  may 
compel  a  repayment  of  ii  to  himself,  and  he  will  not  be 
prejudiced  by  a  collusive  release  by  the  plaintiff  to  the 
defendant.   Jones  v.  TurnbuU  (d)  shews  that  an  attorney 
has  a  specific  equitable  lien  on  the  moneys  recovered  by 
his  client.     The  conduct  of  the  parties  in  the  present 
case,  in  carrying  out  the  compromise  after  and  in  spite 
of  Mr.  Hape^s  notice  to  the  contrary,  is  quite  sufficient  to 
satisfy  the  Court  that  they  acted  in  collusion  for  the  pur- 
pose of  defeating  Mr.  Hop^s  just  claim ;  therefore,  in 
accordance  with  the  authorities  cited,  the  Court  can  and 
ought  to  interfere  on  Mr.  Hape*a  behalf,  by  making  this 
rule  absolute. 

Lord  Campbell  C.  J.     This  is  a  rule  calling  upon 

(a)  4  MyL  #  O.  354.  (b)  1  H.  Bl  122. 

(c)  1  Eaxt,  464.  .  {d)  2  M.  ^  W.  601. 


Allard. 
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1869.  Allard  to  shew  cause  why  he  should  not  pay  to  the 
BauMSDOH  plaintiff's  attorney  bis  costs  in  the  action^  or  why  the 
plaintiff's  attorney  should  not  be  at  liberty  to  issue  exe- 
cutiouy  or  to  bring  an  action  on  the  judgment.  Prac- 
tically,  it  is  an  appeal  against  the  decision  of  my  brother 
Hill,  at  chambers.  I  think  that  he  was  right,  and 
that  he  was  not  called  upon  to  make  the  order  asked  for. 
Although  an  attorney  has  a  lien  for  his  costs,  and,  when 
his  client  has  recovered  judgment  in  an  action,  may 
apply  the  fruits  of  the  action  in  payment  of  the  sum 
which  is  due  to  him,  that  does  not  prevent  the  parties 
to  the  action  from  coming  to  a  compromise,  the  result  of 
which  is  that  the  attorney  loses  his  lien,  provided  that 
the  arrangement  is  not  a  mere  juggle  between  the  parties, 
entered  into  by  them  in  collusion  to  deprive  the  attorney 
of  his  costs.  I  see  no  sufficient  ground  for  saying  that 
the  arrangement  in  the  present  case  was  such  a  juggle. 
Looking  at  the  situation  in  which  the  parties  were,  we 
may  well  presume  that  the  compromise  was  a  bona  fide 
one.  We  cannot  make  the  rule  absolute  without 
affirming  Lord  MansfieWs  doctrine  that  the  attorney's 
lien  became,  by  notice  to  the  defendant,  equivalent  to 
an  equitable  assignment  to  the  attorney  of  the  judgment 
debt.     But  we  are  not  prepared  to  go  that  length. 

WioHTMAN  J.  No  doubt  an  attorney  has  a  lien  for 
his  costs  upon  the  amount  recovered  in  an  action  by  his 
client  The  question  is,  how  that  lien  is  to  be  enforced. 
If,  in  ithe  progress  of  a  suit,  the  attorney  receives  any 
fruits  of  the  suit,  he  may  detain  them  by  reason  of  his 
lien.  But  the  Court  of  Exchequer  has  held,  in  Barker 
V.    St    Quintin  (a),   that  even  collusion   between    the 

(a)  12  M.  #•  W,  441. 
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parties  to  the  suit  gives  him  no  right  to  put  in  force  the  1859. 
process  of  tKe  Court  upon  a  judgment,  of  his  own  mere  BauNsooir 
motion  and  without  his  client's  consent.  Perhaps  there  alZilbd. 
maj  be  cases  in  which,  if  a  case  of  collusion  is  thoroughly 
made  out,  the  Court  will,  in  the  exercise  of  an  equitable 
jurisdiction,  interfere  in  the  attorney's  favour.  But  I 
think  that  no  sufficient  evidence  of  collusion  exists  in  the 
present  case.  The  affidavits  do  not  convince  me  that 
the  object  of  the  arrangement  between  the  parties  to  the 
suit  was  to  deprive  the  plaintiff's  attorney  of  bis  costs ; 
though,  no  doubt,  that  was  the  result  of  it.  The  object 
appears  to  have  been  to  make  a  bona  fide  compromise 
in  order  to  get  rid  of  AllarcPs  opposition  to  Brunsdon  in 
the  Insolvent  Court.  I  therefore  agree  with  the  rest  of 
the  Court  in  thinking  that  Mr.  Hope  has  made  out  no 
sufficient  ground  for  our  interference. 

Erle  J.  I  am  of  opinion  that  this  rule  must  be  dis- 
chained.  I  regret  that  the  indefinite  language  used  by 
Lord  Manffield  and  by  Lord  Kenyan  diould  have  misled 
Mr.  Hop^,  by  inducing  him  to  make  this  application  to 
the  Court.  The  plainti£P  in  an  action  is,  ordinarily 
speaking,  the  proprietor  of  his  own  suit;  and  can  deal 
as  he  chooses  with  the  judgment  obtained  in  it.  "  Lien,** 
properly  speaking,  is  a  word  which  applies  only  to  a 
chattel;  'Hien  upon  a  judgment*'  is  a  vague  and  inaccu- 
rate expression,  and  the  words  **  equitable  lien"  are  in- 
tensely undefined.  The  attorney's  right,  however,  cer- 
tainly goes  to  this  extent,  that,  if  a  conspiracy  between 
the  plainti£P  and  defendant,  to  defraud  the  attorney  of 
his  costs,  is  clearly  made  out,  the  Court  will  interfere 
to  prevent  it.   It  is  somewhat  difficult  to  say  what  would 
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1859.        amount  to  such  a  conspiracy ;  suffice  it  to  say  that  Here 
Bruhsdon     °o  such  conspiracy  has  been  shewn. 


Allarsu 


(yROMPTON  J.  I  am  of  the  same  opinion.  This  is 
rather  a  strange  application.  In  extreme  cases  we 
might  perhaps  interfere,  but  this  is  not  a  case  of  that 
kind.  I  do  not  look  upon  a  settlement  between  the 
parties  in  two  cross  actions  as  being  the  same  thing  as 
setting  off  one  of  the  judgments  against  the  other: 
which^  undoubtedly,  could  not  be  done  to  the  prejudice 
of  the  attorney's  Hen  (a).  Nor  is  the  attorney's  lien 
equivalent  to  the  equitable  assignment  to  him  of  the 
judgment  debt.  It  is  a  right  subject  to  that  of  the  parties 
to  the  suit  to  make  a  bon&  fide  compromise  between 
themselves.  Each  party  is,  for  that  purpose,  dominus 
litis;  and  the  Court  will  not  interfere  with  any  fair 
settlement  that  they  may  come  to^  although  it  will  pro- 
bably restrain  them  from  carrying  out  a  collusive 
arrangement  made  on  purpose  to  defraud  the  attorney 
of  either.  In  this  case  it  does  not  appear  that  there  was 
any  unfairness  or  any  collusion. 

Rule  dischai^d. 

(a)  See  Rules  of  Practice,  Hilary,  1863,  No.  63. 
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1859. 


Edwards  and  others,  Assignees  of  W.  C.  Oak  Friday, 
and  C.  H.  Snow,  Bankrupts,  against  Glyn  and 
others. 


ACTION  for  money  payable  by  defendants  to  plain-  0.  cf  a, 
•  n*  •  4i  .  1      /*  •      1   bankers  at  ^., 

tiffs,  as  assignees  as  aforesaid ;  for  money  received  being  in  want 

by  defendants  to  the  use  of  plaintifis,  as  assignees  as  ^^eet  an  ex- 
aforesaid:  and  also  for  that  defendants,  after  the  said  ^^™ 
bankrupts  became  bankrupts,  converted  to  their  own  use  J*^^  obtained 

*  *     '  from  some 

and  deprived  plaintifis  of  the  possession  of  divers  notes  friends  a  writ- 

*  *  ^     ^  *  tengoarantie 
and  coin  of  plaintifis,  as  assignees  as  aforesaid :  and  also  for  300(V., 

for  that  defendants,  before  the  said  bankrupts  became  strength  of 

bankrupts,  converted  to  their  own  use  and  deprived  the  fen^ts,' 

said  bankrupts  of  the  possession  of  divers  notes  and  coin  x^^  ^^. 

of  the  said  bankrupts  as  aforesaid.     Pleas.  1.  That  plain-  ^^^^^^' 

tifls  were  not  such  assignees  as  alleged.     2.  To  the  first  The  gi^witie, 

evidence,  was 
signed  by  the 
sureties  on  the  nnderstanding  with  0.  ^  8.  that  the  money  should  be  returned  if  they 
found  themselves,  notwithstanding  the  advance,  unable  to  meet  the  run.  Defendants 
knew  nothing  of  this  understanding.  8.,  having  received  from  defendants  at  London 
the  3O001.  in  notes  and  gold,  in  a  box,  took  the  money  down  to  B.,  and  saw  0.,  his  partner ; 
and,  findine  that  it  was  impossible  to  meet  the  run,  0.  ^  8.  discussed  the  propriety  of 
returning  the  money.  While  discussing  it  thev  received  a  letter  from  F.,  one  of  the 
sureties,  saying  that,  as  the  case  was  hopeless.  O,  ^  8,  could  not  -honourably  retain  the 
money,  and  that  it  ought  to  be  returned :  and  F,  afterwards,  in  an  interview,  again  urged 
upon  them  the  return  of  the  money.  8.,  in  evidence,  stated  that  this  letter  and  the  sub- 
sequent appUcation  fromF.  operated  upon  their  minds  in  coming  to  the  conclusion  to  return 
the  money.  The  box  contaming  the  money  was  returned  to  the  defendants  unopened : 
O.  4"  8.  suspended  payment  the  next  day,  and  afterwards  became  bankrupts. 

In  an  action  by  tne  assignees  of  O.j'8.to  recover  from  the  defendants  the  3000/. ; 

Held  (on  a  special  case  stating  the  facts),  that  0.  ^  8.,  in  returning  the  money,  were 
influencea  not  solely  by  their  own  wish,  but  also  by  the  application  from  the  surety :  and 
that  therefore  the  return  of  the  money  was  not  purely  voluntaiy,  and  did  not  amount  to 
a  fraudulent  preference. 

Held  also,  by  Erie  and  Crompton  Js.,  that  the  3000/.  was  advanced  on  the  specific 
understanding,  and  clothed  with  the  specific  trust,  that  it  should  be  returned  if  the  run 
could  not  be  met ;  that,  as  the  purpose  for  which  it  was  advanced  had  failed,  O.  ^  8. 
had  only  a  legal,  and  not  also  an  equitable,  title  to  the  money :  and  that  therefore  the 
interest  in  such  mon^  did  not  pass  to  their  assignees. 


Glth. 
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1859.  count,  that  defendants  never  were  indebted  as  alleged. 
EDWAED8  3.  To  the  second  and  third  counts.  Not  guilty.  4.  To 
the  second  count,  that  the  said  notes  and  coin  were  not 
the  plaintifis*  as  such  assignees  as  alleged.  5.  To  the 
third  count,  that  the  said  notes  and  coin  were  not  the 
said  bankrupts'  as  alleged.     Issue  on  all  the  pleas. 

The  cause  came  on  to  be  tried  at  the  Sittings  for  Lon- 
don after  Hilary  Term,  1859,  before  Lord  Campbell  C.  J., 
when  a  verdict  was  found  for  the  plaintifis  for  3000/., 
subject  to  the  opinion  of  the  Court  on  a  special  case, 
which  was  substantially  as  follows. 

The  bankrupts,  Messrs.  Oak  jr  Snow^  carried  on  the 
business  of  bankers,  under  the  firm  of  Oak  jp  Snow^  at 
Blandfordy  in  the  county  of  Dorset.  The  defendants 
carried  on  the  business  of  bankers  in  Lombard  Street^ 
London,  under  the  firm  of  Glyn,  Mills  jp  Cb.,  and  in 
that  capacity  acted  .as  the  London  agents  for  the  banking 
establishment  of  the  bankrupts  at  Blandford.  At  the 
trial  of  the  cause,  the  bankrupt,  C  H.  Snow,  was  called 
on  behalf  of  the  .plaintifis.  It  was  agreed  that  the  facts 
of  the  case  were  to  be  taken  to  be  those  therein  specifi- 
cally set  forth,  and  also  such  as  the  Court,  placing  them- 
selves in  the  situation  of  a  jury,  should  think  fit  to  infer 
therefrom,  and  from  the  evidence  given  by  the  said  wit- 
ness and  documentary  evidence  as  hereinafter  set  forth, 
subject  to  the  objection,  if  valid,  of  the  admissibility  in 
evidence  of  the  statement  alleged  by  the  said  vntness,  in 
his  cross  examination,  to  have  been  made  by  him  to  the 
guarantors  at  the  time  of  their  respectively  signing  the 
guarantie  mentioned  in  his  examination:  and  also  of 
the  admissibility  in  evidence  of  the  contents  of  a  letter 
alleged  by  the  said  witness,  in  his  cross-examination,  to 
have  been  received  by  him  from  Mr.  Farquharson  on 
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the  night  of  12th  February^  1858,  and  of  all  evidence  1859. 
relating  thereto  respectively ;  and  which  statement  and  EDWARDi 
letter,  and  all  evidence  in  the  said  examination  relating  q"' 
thereto  respectively,  were,  if  not  admissible,  to  be  con- 
sidered as  thrown  out  of  the  case.  The  said  witness, 
(7.  H.  SnaWf  on  his  examination  in  chief,  stated  as  fol- 
lows. **  W.  C.  Oak  and  I  carried  on  the  business  of 
bankers  at  Blandford  in  copartnership,  under  the  firm 
of  OoA  jf  Snow^  from  1848,  and  the  defendants  were 
our  London  agents.  For  some  time  before  and  in  Feb- 
ruary^  1858,  we  had,  as  customers  of  our  bank,  a  firm 
carrying  on  business  at  Blandford  under  the  name  of 
Barnes  jp  Sons ;  and,  in  February,  1858,  Barnes  Sf  Sons 
stopped  payment,  being  indebted  to  our  firm  at  that 
time  in  about  11,000/.  In  consequence  of  the  &ilure 
of  Barnes  ^  Sotu  there  was  a  run  upon  our  bank,  and 
moneys  were  not  paid  in  as  usual  to  the  credit  of  ac- 
counts, and  the  resources  of  the  bank  were  cramped  in 
consequence.  About  the  time  of  the  failure  of  Barnes 
4*  Sons  our  firm  was  also  indebted  and  otherwise  liable 
to  the  defendants,  on  our  agency  account,  to  a  consi- 
Berable  amount:  and,  on  7th  February,  1858,  our  firm 
received  by  post  the  following  letter  from  the  defendants. 
« *  Dear  Sirs,  "  *  Loinbard  Street,  Feb.  6, 1 858. 

**  *  Your  general  account  this  day  is  3300/.,  Dr., 
which  includes  3000/.  of  Barnes,  Cr.  Also  we  hold 
under  discount  several  of  their  bills.  This  state  of 
things  being  by  no  means  satisfactory  to  us,  we  have  to 
request  you  will,  without  delay,  remit  us  further  ample 
security.  "  *  We  remain,  dear  Sirs, 

"  *  Your  very  obedt.  Servts., 
« *  To  Messrs.  Oak  5-  Snow.  '' '  Gfyn,  Mills  5-  Co.'  ' 

« *  (Private>' 
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1859.  "  On  9tb  February,  1858,  our  firm  received  by  post 

Edwards      ^^^  following  letter  from  the  defendants. 
Gltn.  "  *  ^^^^  Sirs,  « *  London,  Feb.  8th,  1858. 

"  *  We  are  surprised  to  have  no  intimation  from 
you  upon  the  subject  of  Messrs.  Barnes  jr  Co.'b  affairs. 
We  wrote  you  on  the  6th,  and  shall  hope  tomorrow  to 
hear  from  you  as  to  security  or  guarantie  for  any  balance 
of  account  which  may  be  due  to  us.  The  position  which 
your  account  has  assumed  in  consequence  of  Barnes  ^ 
Sons  failure  renders  it  our  painful  duty  to  state  that  we 
must  decline,  unless  upon  satisfactory  securities,  to  in- 
crease the  advance  upon  your  account 

"  *  We  remain,  dear  Sirs,  faithfully, 

** '  P.  Glyn,  Milk  ^  Co: 
**  On  8th  February,  1858,  our  firm  sent  the  following 
letter  by  post  to  the  defendants. 

"'Blandford,  8th  February,  1858. 
"  *  Gentlemen, 

"  *  We  will  attend  to  your  request  as  quickly  as 

possible,  but  we  have  been  a  great  deal  inconvenienced 

by  the  return  of  Barneses  wool  bills  on  Smith  ^  Hubbard. 

We  had  hoped  to  have  waited  for  a  better  price  for  The 

Chester  and  Holyhead,  The  North  British  and  Aberdeen, 

in  your  Mr.  George  G.  Gb/n*s  name :  but  we  will  now 

thank  you  to  sell  them  at  the  best  price  you  can  for 

money,  and  credit  our  account  therewith. 

« *  We  remain.  Gentlemen,  your  obedt.  Servts., 

« 'Messrs.  Glyn  ^  Co.'  (Signed)  "  *  Oak  5"  Snow.' 

*'  On  9th  February,  1858,  our  firm  sent  the  following 
letter  by  post  to  the  defendants. 

« *  Gentlemen,  " '  Bland/ord,  9th  Feb.,  1858. 

"  *  We  regret  your  inquiry  respecting  BamesSf  Sons' 
acceptances  to  Smith  should  have  remained  unanswered 
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bj  Saturday's  post,  but  we  had  some  difficulty  in  ascer-        1859. 
taining  the  true  position  of  them.     We  presume,  how-      edwakdb 
ever,  the  answer  which  we  wrote  you  yesterday  will        q^^j,^ 
explain. 

*^  *  The  two  remaining  notes  of  Barnes  tf  Sons  for 
1500/.  and  lOOOil,  in  your  hands,  will  be  covered;  and 
the  whole  of  the  other  bills  and  acceptances  bearing 
their  indorsement  are  perfectly  good,  and  will  be 
paid. 

*' '  Barnes  ^  Sons  themselves,  to  •our  very  great  sur- 
prise, have  been  obliged  to  stop ;  and  we  fear  it  will  be 
some  little  time  before  it  can  be  ascertained  how  their 
affairs  will  turn  out.  We  are  preparing  to  send  you  a 
covering  gnarantie,  which  we  hope  will  be  considered 
amply  sufficient  for  anything  which  we  may  find  it 
necessary  to  draw  for.  In  the  meantime  our  advices 
shall  be  confined  within  as  narrow  a  limit  as  possible. 
"  *  We  remain.  Gentlemen,  your  obedt.  Servts., 
« *  Messrs.  6Iyn  Sf  Co.*  (Signed)   "  •  Oak  §•  Snow: 

''  On  10th  February,  1858,  our  firm  sent  the  following 
letter  by  post  to  the  defendants. 

'' '  Blandfordy  10th  February,  1858. 

"  *  Gentlemen, 

^''The  gnarantie  we  referred  to  in  our  private 
letter  of  yesterday  has  been  signed  by  five  of  our  fi'iends 
for  lOOOiL  each,  and  has  been  agreed  to  be  signed  by 
three  others.  We  propose  asking  in  all  eight  or  ten  to 
join,  and  we  hope  to  forward  it  complete  by  Friday  or 
Saturday's  post. 

**  *  We  remain,  Gentlemen,  your  obedt.  Servts., 
"  *  Messrs.  Glyn  §•  Co.  "  •  Oak  ^  Snow/ 

''London.' 

VOL.  H.  D  B.    &   & 
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"On  nth  February,  1858,  our  firm  sent  tbe  following 
letter  by  post  to  the  defendants. 

"  *  Blandford,  1 1  th  February,  1 858. 
" '  Gentlemen, 

"  'Our  friend  Mr.  Tucker  will  present  to  you  to- 
morrow the  guarantie  we  referred  to,  signed  by  eight  of 
our  friends,  which  we  hope  will  be  satisfactory :  and,  if 
so,  if  you  will  hand  to  Mr.  Tucker  2000/.  in  gold  and 
1000/.  in  Bank  of  England  notes,  fives  and  tens,  we 
shall  feel  obliged.  We  do  not  at  all  anticipate  that  wc 
shall  require  to  make  use  of  anything  like  this  sum ; 
but,  Saturday  being  our  market  day,  we  wish  to  be 
prepared,  Barnes  ^  Som^  failure  having  caused  some 
excitement  in  the  neighbourhood. 

"  'We  expect  one  or  two  other  signatures  to  be  added 
to  the  guarantie  in  the  course' of  a  day  or  two,  and 

'<  *  We  remain.  Gentlemen,  your  obedu  Servts., 
(Signed)    « •  Oak  §•  Snow.' 

<^  Mr.  Tucker,  whose  name  is  referred  to  in  the  last 
mentioned  letter,  was  the  solicitor  of  our  firm,  and  the 
guarantie  referred  to  in  that  letter  was  a  guarantie  dated 
10th  February y  1858,  addressed  to  the  defendants,  and 
signed  by  the  parties  whose  names  are  respectively  sub- 
scribed thereto ;  and  was  as  follows. 

"  *To  Messrs.  Glyn  S[  Co.,  bankers,  London. 

"  *  Gentlemen, — In  consideration  of  your  agreeing  to 
advance  money  and  to  give  credit  to  Messrs.  WilUam 
Coventry  Oak  and  Charles  Hastings  Snow,  of  Blamlfordf 
on  the  guarantie  hereinafter  contained,  we,  the  under- 
signed, do  hereby  jointly  and  severally  guarantee  to  you 
the  payment  of  any  moneys  which  shall  become  due  to 
you  from  the  said  William  Coventry  Oak  and  Charles 
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Hasthgh  Snow;  Provided  that  we  are  not  separately  or        1859. 
individually  to  be  liable  for  more  than  one  thousand      Edwards 
pounds  each  under  or  by  virtue  of  this  guarantie.  Gi,y]|. 

''  'Dated  this  tenth  day  of  February,  1858. 
(Signed)  "  *  J,  J,  Farquliarson^ 

**  *  BobU  Farguharsan, 

'*  *  Anthony  Evxtable'  [and  five  others.] 
"On  the  evening  of  11th  FAruary,  1858,  I  went 
from  Blandfard  to  London,  accompanied  by  Mr.  Tucker; 
and  on  12th  February,  1858,  Mr.  Tucker  and  I  then 
being  in  London,  I  requested  Mr.  Tucker  to  go  to  the 
banking  house  of  the  defendants  in  Lombard  Street,  and 
to  deliver  to  them  the  said  guarantie,  and  to  receive 
from  them  3000i:,  that  is  to  say,  1000/.  in  Bank  of  Eng- 
land notes  and  2000/1  in  sovereigns  and  half  sovereigns ; 
and  on  the  afternoon  of  the  same  day  he  delivered  to  me 
a  parcel,  which  he  said  he  had  received  from  the  defend- 
ants, and  which  he  said  contained  3000/.  After  receiv*^ 
ing  the  said  parcel  from  Mr.  Thicker,  and  on  the  same 
day,  I  returned  from  London  to  Blandford,  taking  the 
said  parcel  with  me.  I  arrived  at  Blandford  at  eleven 
o'clock  on  the  night  of  the  same  day,  and  proceeded  at 
once  to  the  private  residence  of  my  partner  Mr.  Oak^ 
taking  the  said  parcel  with  me ;  and  at  Mr.  Oak*Q  house 
there  was  a  discussion  between  Mr.  Oak  and  me  respect- 
ing the  affairs  of  the  Bank.  We  came  to  a  resolution 
there  that  night.  Directly  I  saw  Mr.  Oak,  when  I  heard 
what  had  been  passing  on  that  day,  we  came  to  the 
determination  of  returning  the  3000/.  unopened.  The 
reason  why  we  came  to  that  determination  was,  that  Mr. 
Oak  had  told  me  that  large  demands  had  been  made 
upon  the  Bank  that  day,  which  he  had  in  part  satis- 
fied, and  in  part  put  off  until  the  following  day,  of 

D  2 
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1869.        amounts  that  would  have  far  exceeded  the  3000/.     On 
Elwaem     ^^^^  ^^  found  that  it  would  be  quite  impossible  to  use- 

g^^^  the  money  honourably,  so  we  determined  to  return  it. 
At  the  same  time  we  also  came  to  the  determination  not 
to  carry  on  the  business  of  the  Bank,  but  to  suspend 
payment  the  next  morning ;  and  the  next  morning  wc 
did  suspend  payment  accordingly.  At  the  time  of  our 
coming  to  these  determinatbns  our  firm  was  insolvent. 
Mr.  Oak  and  I  afterwards,  and  on  the  same  evening, 
went  to  the  house  of  Mr.  Farquharson,  where  I  was  then 
staying  on  a  visit.  Mr.  Farquharsan  was  my  brother-in- 
law,  and  was  one  of  the  parties  who  had  signed  the 
guarantie  before  referred  to ;  and  at  the  house  of  Mr. 
Farqu/iarsoUf  on  the  same  evening,  a  conversation  took 
place  between  Mr.  Farquharsan^  Mr.  Oak  and  me,  in 
the  course  of  which  Mr.  Farquharsan  told  us  that  it 
would  be  impossible  for  us  to  use  the  said  3000/.,  because 
he  knew,  from  what  be  had  heard,  that  it  would  be  im- 
possible for  us  to  use  the  money  with  honour :  and  that 
was  the  opinion  of  Mr.  Oak  and  myself.  He  pressed  on 
us  the  necessity  of  returning  the  money.  On  the  morn- 
ing of  the  following  day,  13th  February,  1858, 1  went 
from  Blandford  to  London,  taking  with  me  the  said 
parcel  unopened. 

**  On  my  arrival  in  London  on  the  same  day,  I  pro- 
ceeded at  once  to  the  banking  house  of  the  defendants 
in  Lombard  Street,  and  went  into  the  private  room  of 
the  Bank,  and  there  saw  Mr.  George  Glyn,  one  of  the 
defendants,  and  put  the  bag  containing  the  3000/.  on 
the  table,  and  requested  him  to  give  me  up  the  guarantie 
before  referred  to,  which  he  refused  to  do,  saying  that  he 
must  bold  it  to  cover  any  balance  that  might  arise  from 
the  nonpayment  of  any  of  the  bills.     I  protested  against 
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this,  but  I  left  the  money.     On  17th  February,  1868,        1859. 
our  firm  sent  the  following  letter  by  post  to  the  de-      £dwabds 
fendants.  Gl¥«. 

« *  Gentlemen,  "  *  Blandford,  17tb  February,  1858. 
**  *  We  perceive,  by  the  account  which  we  received 
yesterday,  that  you  have  passed  through  it  the  3000/. 
bullion  delivered  to  Mr.  Tucker  on  Friday.  This  appears 
like  mixing  it  up  with  the  general  account,  which  we 
think  ought  not  to  have  been  done,  as  that  advance  was 
intended  to  form  a  separate  transaction.  The  guarantie 
was  obtained  solely  with  the  object  of  securing  any 
advance  you  made  to  us  after  the  same  was  deposited 
with  you,  the  object  of  our  friends  being  to  provide  us 
with  immediate  available  means  to  enable  us  to  go  on. 
The  350/.  bullion  sent  down  by  Mr.  Kentish  we  consider 
is  a  fair  charge  upon  the  guarantie,  as  he  left  it  only  on 
the  assurance  that  it  was  gone  up;  but  it  was  fully 
understood  by  both  of  us  that  the  guarantie  was  to 
cover  only  future  advances.  When  we  came  fully  to 
consider  the  situation  we  were  in,  having  already  ezpe-* 
rienced  a  considerable  pressure,  and  a  prospect  of  it 
increasing  in  force,  we  came  to  the  resolution  of  sqs* 
pending  payment  rather  than  trench  upon  the  guarantie : 
and  we  and  our  friends  fully  believed  that,  when  we 
delivered  the  3000/.  to  you  unopened,  and  offered  to 
repay  the  350/.,  the  guarantie  would  be  given  up. 
If  the  guarantie  had  been  given  to  cover  other  securi- 
ties^ we  may  as  well  have  retained  the  gold,  which  we 
think  would  have  been  ample  to  have  carried  us  through 
the  run.  We  hope,  therefore,  you  will  see  the  intention 
of  the  transaction,  and  that,  both  for  the  tranquilization 
of  our  minds,  as  well  as  for  the  ends  of  honour  and 
justice,  you  will  at  once  return  us  the  guarantie.     If 
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1859.       any  payments  were  made  or  liability  entered  into  by 


EowAEM     7^"  ^^  ^^^  Friday,  these  would  also  probably  be  a  &ir 
Gm.        charge  upon  it 

"  'Anxiously  waiting  your  reply, 
"  'To  Messrs.  Gfyn  ^  Co.  "'  We  remain  &c. 

" '  London:  « *  Oak  §■  Snow: 

"And  on  19th  February,  1858,  our  firm  received  by 
post  the  following  letter  from  the  defendants. 

"  *  Dear  Sirs,  « *  London,  FAruary  18,  1858. 

"  *  We  have  received  your  letter  of  the  17th,  and 
cannot  but  express  our  surprise  at  its  contents. 

"  'The  guarantie  which  you  promised  to  send  us  was 
as  cover  for  the  bills  running  and  as  further  security  for 
the  account:  it  came  into  our  hands  upon  that  under- 
standing, and  was  acted  upon  accordingly. 

" 'The  3000/.  sent  on  the  12th  was  treated  by  us  in 
the  ordinary  course  of  business,  and  went  in  the  usual 
way  through  our  books*  No  request  was  made  to  us 
to  treat  it  otherwise,  or  to  open  any  new  or  separate 
account  The  3000/.,  when  returned  to  us  on  Saturday 
morning,  was  placed  to  the  credit  of  the  account,  at  the 
request  of  Mr.  Snow,  as  money  returned  unopened. 

"*We  can  of  course  say  nothing  as  to  the  under- 
standing which  you  may  have  had  with  your  friends, 
and  can  only  judge  of  the  transaction  by  the  facts  known 
to  us. 

" '  We  remain,  dear  Sirs,  yours  faithfully, 

»'Glyn,MUs^  Co: 
" '  Messrs.  Oak  Sf  Snow,  Blandford:  " 

The  same  witness,  on  cws&  examination,  stated  as 
follows  :  "  Our  firm  had  anticipated  a  run  on  our  Bank 
on  Saturday,  13th  February,  1858.  Saturday  was  the 
market  day  at  Blandford,  but  we  had  anticipated  that 
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the  3000/.  would  be  sufficient  to  carry  us  over  the  run        1859. 
at  that  time,  that  is»  when  I  went  lo  Lfmdon^  on  Friday      Edwards 
12th  February^  1858.     Previous  to  making  the  appli-        q^^^, 
cation  to  the  defendants-  for  the  3000J1,  our  firm  had 
applied  to  several  of  our  friends  to  sign  the  guarantie 
before  referred  to,  and,  amongst  others,  to  Mr.  Hurtabk 
and  Mr.  Farquharson,     At  the   time   the  guarantors 
signed  that  guarantie,  I  told  each  of  them  that  it  was 
not  to  be  made  use  of  unless  we  saw  clearlj  that  it  would 
carry  us  over  the  crisis.     When  Mr.  Tucker  brought  me 
the  3000/.  which  he  received  from  the  defendants,  it  was 
in  a  box,  fastened  up,  and  it  remsiined  in  that  state  until 
it  was  returned  by  me  to  the  defendants.     When  I  re- 
turned  to  Bkmdford  from  London  on  the  night  of  Friday ^ 
12th  February^  I  went  direct  to  Mr.  OaK%  private  re- 
sidence, and  did  not  go  to  the  Bank  at  all.     About  a 
quarter  of  an  hour  after  my  arrival  at  Mr.  OaV%  resi- 
dence, and  before  we  had  come  to  any  resolution,  and 
whilst  we  were  discussing  about  it,  I  received  a  letter 
from  Mr.  Farqiikarson.    That  letter  is  lost.     The  pur- 
port of  that  letter  was  begging  us  not  to  make  use  of  the 
3000iL,  and  saying  that  we  could  not  do  so  safely  or 
honourably,  and  that  the  money  ought  to  be  returned 
immediately.    That  letter  strengthened  my  own  opinion. 
It  concurred  with  my  own  judgment.     Of  course  it 
strengthened  my  mind.      It  certainly  operated  on  my 
mind  in  coming  to  the  conclusion  to  take  back  the  money. 
I  handed  the  letter  to  my  partner.     Mr.  Farquharson 
was  aware  that  I  had  gone  up  to  London  for  the  money. 
We  went  to  Mr.  Farquharson's  bouse  as  before  men- 
tioned, about  an  hour  after  I  had  received  that  letter, 
and  we  left  the.  money  at  Mr.  Oak's  private  residence. 
When  we  arrived  at  Mr.  Farquhar8on\  we  again  dis- 
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1859.        cussed  the  question^  and  he  pressed  on  us  the  necessity 
Edwards      o^  returning  the  money.     Mr.  Farquharson'a  letter,  and 

Glyh.  vfaat  took  place  when  I  saw  him,  strengthened  me  in  my 
resolution  to  return  the  money.  After  I  had  been  at 
Mr.  FarquharsovLS  house  some  time,  the  box  containing 
the  3000il  was  brought  by  my  servant  from  Mr.  OaKs 
to  Mr.  Farquharson*8  house,  where  it  remained  until  I 
took  it  to  London  the  next  morning.  Mr.  Farquharson 
went  to  London  with  me.  When  I  went  to  the  defend- 
ants on  13th  February f  the  defendant  Mr.  George  Glyn^ 
when  I  asked  for  the  guarantie,  insisted  on  keeping  it  to 
meet  any  bills  that  might  be  payable,  and  I  protested 
against  it,  and  pointed  out  to  him  that  the  guarantie 
was  only  for  future  advances.  Before  I  left  him  he  gave 
me  his  word  that  the.3000il  returned  by  me  should  be 
put  against  the  advance  of  that  sum  on  12th  February.'^ 
The  same  witness,  on  re-examination,  stated  as  follows: 
'*  After  my  return  to  Blandford,  on  the  night  of  Friday, 
12th  February,  it  was  my  opinion  that  the  money  should 
bp  returned.  That  opinion  was  formed  on  the  statement  of 
Mr.  Oak  to  me  on  my  arrival."  Mr.  Tucker,  referred  to 
in  the  evidence  of  the  said  witness  as-  aforesaid,  did,  in 
fact,  deliver  the  said  guarantie  to  the  defendants  on 
12th  February,  1858;  and  at  the  same  time  the  defend- 
ants did,  in  fact,  deliver  to  the  said  Mr.  Tucker,  and  the 
said  Mr.  Tucker  received  from  the  defendants,  the  said 
parcel  or  box  referred  to  in  the  evidence  of  the  said  wit- 
ness; and,'  at  the  time  of  the  delivery  of  the  said  parcel 
or  box  hy  the  defendants  to  the  said  Mr.  Ttu:ker,  and  of 
the  receipt  thereof  by  the  said  Mr.  Tucker  from  the 
defendants^  and  also  at  the  time  of  the  delivery  thereof 
by  the  said  Mr.  Tucker  to  the  said  witness,  and  of  the 
receipt  tliereof  by  the  said  witness  from  the  said  Mr. 
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Tucker,  and  also  at  the  time  of  the  delivery  thereof  by        1859. 
the  said  witness  to  the  defendant  Mr.  George  Glyn,  as     Edwards 
stated  in  the  evidence  of  the  said  witness  respectively  as        q J^j,^ 
aforesaid,  the  said  parcel  or  box  did  in  &ct  contain  3000/., 
that  is  to  say,  lOOOiL  in  Bank  of  England  notes,  and 
2000/.  in  sovereigns  and  half  sovereigns. 

The  firm  of  the  bankrupts  did  not  resume  their  said 
business  after  the  determinations  come  to  by  them  on  the 
night  of  12th  February,  1858;  and  the  position  of  the 
said  firm  remained  unaltered  from  that  time  until  and  at 
the  time  of  the  adjudication  of  bankruptcy  hereinafter 
mentioned. 

Messrs.  Oak  jr  Snow  were,  on  1 7th  March,  1858,  ad* 
judged  bankrupts  on  their  own  petition :  and  the  plaintiff 
Edwards  was  appointed  official  assignee,  and  the  other 
plaintifis  were  appointed  creditors'  assignees. 

On  2d  July,  1858,  the  assignees,  through  their  solici- 
tors, demanded  from  the  defendants  the  3000/.  returned 
to  them  by  the  bankrupts  as  aforesaid ;  the  defendants 
refused  to  comply  with  such  demand,  and  the  action 
was  brought  to  recover  the  said  3000/. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  in  such  action. 
If  the  Court  should  be  of  opinion  in  the  affirmative,  the 
verdict  was  to  stand.  If  the  Court  should  be  of  opinion 
in  the  negative,  a  verdict  was  to  be  entered  for  the 
defendants. 

Collier,  for  the  plaintifis.  The  repayment  to  the  de- 
fendants of  the  sum  advanced  by  them  was  a  firaudulent 
preference  by  the  bankrupts.  It  was  a  payment  volun* 
tarily  made,  in  contemplation  of  bankruptcy,  and  in 
favour  of  one  creditor  to  the  prejudice  of  the  rest.     It 
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1859.  was  a  payment,  and  not  a  mere  return  of  the  actual  notes 
EowARM      ^"^  c<^^°*     '^1^®  defendants  contend  that  this  advance 

Glth.  ^^  ^  separate  transaction,  not  part  of  the  ordinary  course 
of  business  between  themselves  and  the  bankrupts.  But 
that  b  immaterial;  the  bankrupts  and  the  defendants 
were,  as  regards  this  advance,  in  the  position  of  debtor 
and  creditor ;  and  the  3000/.,  when  advanced,  was 
placed  by  the  defendants  to  the  credit  of  the  bank- 
rupts* general  account.  The  payment,  further,  was 
made,  not  only  in  contemplation  of  bankruptcy,  but 
voluntarily :  for  the  request  by  one  of  the  sureties,  that 
the  money  should  not  be  used,  cannot  be  considered 
as  pressure;  and,  moreover,  the  bankrupts  had,  before 
such  request  was  made,  determined  to  return  the  money. 
Further,  the  payment  was  to  the  advantage  of  the  de- 
fendants as  creditors,  to  the  prejudice  of  the  other  credi- 
tors. It  is  true  that  the  parties  immediately  benefited 
by  the  return  of  the  money  were  the  sureties,  and  not 
the  defendants.  But  a  voluntary  payment,  in  contem- 
plation of  bankruptcy,  by  the  debtor,  the  eifect  of 
which  is  to  defeat  the  equal  distribution  of  hb  property, 
is  a  fraudulent  preference,  though  he  may  not  have  in- 
tended such  payment  to  benefit  any  particular  creditor; 
Marshall  v.  Lamb  (a).  And  the  defendants  here  were 
benefited,  in  not  having  to  sue  the  sureties.  [CrlW}/^- 
ton  J.  If  the  surety  is  a  party  benefited  by  the  pay- 
ment, surely  importunity  by  him  is  sufficient  to  pre- 
vent the  payment  being  a  fraudulent  preference.]  It 
certainly  seems  to  have  been  considered  by  the  Court,  in 
Strachan  v.  Barton  (6),  that  it  is  not  necessary  that  the 
person  exercising  the  importunity  should  have  the  im- 
mediate right  of  enforcing  the  payment.  But  it  is 
.(fl)  5  Q.  B.  115.  (6)  11  Exch.  647. 
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necessary  that  he  should  be  a  person  who  would  be  1859. 
damnified  by  the  nonpayment;  and  here  the  sureties  Edwards 
would  not  necessarily  be  damnified.  [Erk  J.  In  Moffff  q^^^^ 
y.  Baker  (a)  it  was  held  that,  if  the  payment  originates 
with  the  debtor,  it  is  a  firaudulent  preference;  but  that 
a  mere  bona  fide  demand  by  the  creditor,  without  any 
presBore,  is  sufficient  to  support  a  payment  made  in 
consequence.]  Cook  v.  Rogen  {b)  shews  that  even  a 
threat  of  arrest  by  the  creditor  does  not  necessarily 
prevent  the  payment  beii^  voluntary,  and  that  it  may 
nevertheless  be  left  to  the  jury  to  say,  looking  at  the 
motives  and  state  of  mind  of  the  bankrupt  at  the  time  of 
payment,  whether  the  payment  was  voluntary  or  not. 
The  question  here  is  whether  the  bankrupts,  in  making 
this  payment,  were  substantially  and  mainly  induced  (to 
use  the  expression  adopted  by  the  Court  in  Tatton  v. 
Wade  (c)  )  by  the  application  and  representations  of  the 
surety.  The  evidence  shews  that  they  were  not.  Brawn 
V.  Kempton  {d)  and  Cook  v.  Pritchard  {e)  are  to  the  same 
effect,  and  shew  that,  even  where  there  is  pressure  by  the 
creditor,  the  payment  by  the  bankrupt,  if  not  induced  by 
that  pressure,  but  made  voluntarily  and  in  contemplation 
of  bankruptcy,  is  a  fi^udulent  preference. 

Bovitt,  contriL  First ;  as  the  bankrupts  were  not  abso* 
lutely  entitled  to  the  money,  but  held  it  on  a  sort  of 
equitable  understanding  that  it  was  to  be  returned  on 
the  contingency,  which  occurred,  of  the  advance  not 
proving  sufficient  to  enable  them  to  avert  suspension  of 
payment,  their  property  in  it  was  not  such  as  to  pass  to 
their  assignees.   The  case  finds  that,  when  the  guarantie 

(a)  4  AT.  #  IF.  348.  (b)  7  JSing.  438. 

(r)  18  Com.  B.  371.  (rf)  19  L.  J.  N.  S.  C.  P.  169. 

(e)  6  Sc,  X  R.  34. 
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1859.        ^^  signed,  the  sureties  were  told  by  the   bankrupts 
EowARDB      "tl^at  i^  was  not  to  be  made  use  of  unless"  they  "clearly 

gj^  saw  their  way  through  the  run."    The  return  of  the 

money,  therefore,  when  a  failure  became  inevitable,  was 
only  carrying  out  the  original  arrangement  And  it  was 
held,  in  Toovey  v.  MUne  (a),  that  where  money  was  ad- 
vanced to  a  bankrupt  for  a  particular  purpose,  an  implied 
stipulation  was  raised  for  its  repayment  if  that  purpose 
fiiiled;  and  that  the  repayment  by  him,  on  the  failure  of 
that  purpose,  was  protected  as  against  his  assignees.  Moore 
V.  Barthrop  {b)  is  a  decision  to  the  same  effect  In  Mogg  v. 
Baker  {c\  the  decision  in  which  case,  in  error  (d),  has  been 
referred  to  by  the  Court,  it  was  laid  down,  by  Parke  B., 
that  the  assignees  of  a  bankrupt  take  only  such  property  as 
the  bankrupt  was  equitably,  as  well  as  legally,  entitled  to 
at  the  time  of  the  bankruptcy.  The  money  here  was 
clothed  with  a  trust ;  and  it  is  immaterial  whether  the 
defendants  knew  of  this  or  not. 

Secondly,  even  if  the  assignees  would  have  had  a  right 
to  the  money  if  the  payment  were  void,  the  payment  here 
was  not  void.  There  was  no  fraudulent  preference.  It 
is  clear  that  the  wishes  and  expressed  opinion  of  the 
surety  influenced  the  bankrupts  in  paying  it  over  to  the 
defendants.  That  is  sufficient  toprevent  the  payment  being 
void  as  against  the  assignees,  whether  it  was  made  under 
actual  pressure  or  not ;  Mogg  v.  Baker  {d).  And  a  surety 
has  sufficient  interest  in  the  money  advanced  to  give  an 
application  by  him  the  same  effect  as  an  application  by  an 
ordinary  creditor.  In  Fan  Casteel  v.  Booker  {e)  Parke  B.,  in 
delivering  the  judgment  of  the  Court,  says  that  "  the  law 
as  to  a  fraudulent  preference  of  a  particular  creditor  had 

(a)  2B.fAld,  683.  (b)  I  B,  4  C.  5. 

(c)  3  M.  f  W.  195.  (rf)  4  Af.  #  W.  348. 

(e)  2  JErcA.  691.706. 
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been  laid  down  by  my  brother  Bolfe  so  as  to  operate  too  1859. 
favourably  for"  the  assignees,  "  inasmuch  as  his  statstnent  Eowakds 
of  the  law  was  likely  to  lead  to  the  inference  that,  to  q^^^ 
render  a  preference  on  the  eve  of  bankruptcy  valid,  a 
threat  or  pressure,  with  an  immediate  power  of  rendering 
it  available  by  taking  legal  steps,  was  necessary.  This  is 
certainly  not  so ;  for  a  surety  for  the  bankrupt,  or  one  to 
whom  a  debt  is  due  but  not  payable,  may  obtain  a  valid 
preference  though  he  has  no  present  power  of  proceeding 
against  the  bankrupt.  To  defeat  a  payment  or  transfer 
made  to  a  creditor,  the  assignees  must  shew  it  to  be 
fraudulent  as  against  the  body  of  creditors  entitled  under 
the  fiat,  by  proving  it  to  be  voluntary  on  the  part  of  the 
bankrupt,  and  in  contemplation  of  his  bankruptcy ;  and 
if  it  is  made  in  consequence  of  the  act  of  the  creditor,  it 
is  not  voluntary."  So,  in  Strachan  v.  Barton  (a),  Alders 
son  B.  says,  "I  apprehend  that  a  voluntary  payment  is  a 
payment  simply  by  the  act  and  will  of  the  party  making 
it,  and  that,  if  there  is  anything  to  interfere  with  or  con- 
trol this  will,  then  it  is  not  a  voluntary  payment.*'  And 
Broum  v.  Ketnpton  (b)  is  an  authority  to  shew  that,  where 
such  interference  or  control  operates,  the  fact  of  the 
payment  being  also  made  with  the  concurrence  and  will 
of  the  debtor,  and  in  contemplation  of  bankruptcy,  does 
not  make  such  payment  invalid. 

Collier,  in  reply.  It  is  a  fallacy  to  say  that  here  the 
money  was  clothed  with  a  trust;  the  condition  was,  that 
the  guarantie  should  not  be  used  unless  a  failure  could 
be  thereby  averted.  The  guarantie  was  used ;  and  the 
money  advanced  by  the  defendants  upon  the  strength  of 

(«)  11  Exch.  647.  (b)  19  L.  J,  N.  S.  C.  P.  169. 
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1859.  it  was  parted  with,  by  them,  unconditionally;  so  that 
Edwards      ^^®y»  *^®  between  themselves  and  the  bankrupts,  had  an 

GtTK.  unconditional  right  to  be  repaid  [Crompton  J.  Sup- 
pose the  loan  had  been  by  a  cheque  on  the  defendants' 
bank.]  That,  no  doubt,  might  have  raised  the  distinc- 
tion, pointed  out  by  the  Court  in  Moore  v.  Barthrop  (a), 
between  a  simple  advance  of  money  and  a  cheque  given 
for  a  specific  purpose.  [Crampton  J.  Had  the  bank- 
rupts more  than  a  right  to  this  money  for  a  specific  pur- 
pose only  ?]  As  between  themselves  and  the  defendants, 
they  had.  [Crompton  J.  If  any  one  but  the  bank- 
rupts had  an  equitable  right  to  the  money,  it  would  not 
pass  to  the  assignees.]  There  was  no  equitable  right  in 
the  sureties  to  compel  the  return  of  the  money  to  the 
defendants.  And,  further,  that  return,  though  made  for 
the  purpose  of  saviftg  the  sureties  from  loss,  was  not 
made  at  their  instance,  and  was  therefore  a  fraudulent 
preference. 

Lord  CABfPBELL  C.  J.  I  am  of  opinion  that  the 
defendants  are  entitled  to  judgment.  My  opinion  does 
not  rest  on  the  ground  that  the  bankrupts  were  bound, 
in  equity,  to  return  the  money  on  the  failure  of  the  pur- 
pose for  which  it  was  advanced :  and,  if  the  repayment 
had  been  made  in  notes  and  coin  other  than  the  identi- 
cal notes  and  coin  advanced,  I  should  still  have  thought 
that  this  action  was  not  maintainable.  The  ground  upon 
which  I  rest  my  judgment  is,  that  this  payment  by  the 
bankrupts  was  not  a  voluntary  payment,  but  was  made 
under  what,  in  the  legal  sense  of  the  word,  may  be 
called  pressure ;  not  from  the  defendants,  the  immediate 
creditors,  but  from  the  sureties,  under  whose  guarantie 

(a)  IB,  4- a  6. 
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the  money  had  been  advanced.  A  request  by  a  surety  1859. 
that  the  money  for  the  payment  of  which  he  is  ulti-  Edwakds 
mately  responsible  may  be  paid  over  by  the  debtor  to  q^^,^^ 
the  creditor,  prevents  such  payment  by  the  debtor  from 
being  a  voluntary  payment  just  as  much  as  a  request  by 
the  creditor  himself.  Here  the  sureties  had  clearly  an 
interest  in  the  money  being  returned,  on  the  failure  of 
the  specific  purpose  tor  which  it  was  advanced,  and  in 
iu  being  applied  to  the  discharge  of  the  debt  of  3000/. ; 
for,  if  it  were  not  so  applied,  they  would  be  liable  on 
their  gnarantie  to  the  defendants ;  while,  if  it  were  so 
applied,  their  liability  would  cease,  as  it  had  been  stipu- 
lated that  the  guarantie  should  cover  future  advances 
only.  Then,  do  the  facts  of  the  case  shew  any  demand 
or  proposal  by  the  sureties,  that  the  money  should  be  so 
returned,  which  operated  upon  the  mind  of  the  bank- 
rupts at  the  time  when  they  returned  the  money  ?  I 
think  they  do.  There  is  good  reason  for  thinking  that, 
but  for  FarquharsofCs  letter,  the  money  would  not  have 
been  returned;  at  all  events  that  that  letter  had. its 
effect  upon  the  mind  of  the  bankrupts,  although  they 
might,  independently,  have  been  inclined,  as  a  matter 
of  honour,  to  return  the  money.  The  application  by 
the  sureties,  therefore,  was  one  operating  element,  if  it 
were  not  the  exclusive  one,  in  the  return  of  the  money ; 
so  that,  according  to  the  rule  laid  down  in  Brown  v. 
KempUm  (a),  a  case  which  I  think  was  most  properly 
decided,  the  payment  was  not  voluntary. 

WiGHTMAK  J.    I  am  of  the  same  opinion.   The  money 
was  advanced  by  the  defendants  solely  on  the  credit  of 

(a)  10  L.  J.  h\  8.  C.  P.  169. 
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1859.        the  sureties,  who  had  given  a  guarantie  in  order  to  pro* 
Edwardj      ^^^^  for  the  bankrupts  money  for  a  specific  purpose ; 

Gltn.  ^"^'  ^^  ^^^^  purpose  failing,  the  sureties  press  the 
bankrupts  to  return  the  money.  In  my  opinion  that 
prevents  the  subsequent  return  of  the  money  by  the 
bankrupts  from  being  a  voluntary  payment  The  evi- 
dence shews  that  the  pressure  was  considerable.  Mr. 
Farquharsan,  one  of  the  sureties,  not  only  writes  to  re- 
quest the  return  of  the  money,  but  afterwards,  in  an 
interview,  gives  it  as  his  opinion  that  the  bankrupts 
were  bound,  in  honour,  to  return  it  I  have  no  doubt 
that  this  pressure  was  one  of  the  causes  which  induced 
the  bankrupts  to  return  the  money ;  and  the  case  there- 
fore comes  within  the  principle  of  those  other  cases  in 
which  it  has  been  laid  down  that  a  payment,  not  made 
simply  and  solely  on  the  motion  of  the  debtor  himself, 
is  not  a  voluntary  payment  within  the  meaning  of  the 
Bankruptcy  Law. 

Erlb  J.  I  also  am  of  opinion  that  the  defendants  are 
entitled  to  our  judgment.  I  concur  with  the  Lord  Chief 
Justice  and  my  brother  Wightman  in  thinking  that  the 
payment  was  not  voluntary;  and  I  will  not  add  any 
more  on  that  head.  But  I  also  think  that  this  was 
a  specific  advance  for  a  specific  purpose,  on  the  under- 
standing, between  the  bankrupts  and  their  sureties 
through  whom  it  was  procured  for  them,  that  the 
money,  if  not  used  for  that  purpose,  should  be  returned. 
The  money  was  required  to  meet  a  run  upon  the  bank- 
rupts^ bank  on  a  particular  day :  and  the  giving  of  the 
guarantie  by  the  sureties,  the  promise  to  them  by  the 
bankrupts  that  they  would  use  the  money  only  if  it 
would  enable  them  to  meet  the  run,  and  the  ultimate 
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advance  by  the  defendants  of  the  money,  on  the  strength  1859. 
of  the  guarantiee  form,  in  ray  opinion,  one  transaction,  ed^aads 
It  is  very  much  as  if,  before  the  bank  opened  on  the  day  q^*  ^^ 
on  which  the  run  was  expected,  the  sureties  had  brought 
3000/L  to  the  bank,  and  said  ''There  is  30001 ;  use  it,  if 
it  will  carry  you  through  the  run ;  if  it  will  not,  do  not 
touch  it;  whether  it  will  or  not  we  leave  to  your  judg-^ 
ment"  If,  as  soon  as  the  bank  opened,  the  run  was 
obviously  to  an  extent  which  the  3000/.  would  not  meet, 
would  the  bankrupts  have  been  entitled  to  retain  this 
30002.  for  the  benefit  of  their  general  creditors?  The 
case  is  entirely  within  the  principle  of  Taovey  v. 
itft&i^  (a),  where  120/.  had  been  advanced  to  the 
bankrupt,  before  bankruptcy,  for  the  purpose  of  settling 
with  his  creditors;  and  he,  no  settlement  having  been 
made,  returned  part  of  the  money.  Abbott  C.  J.  held 
that,  as  the  money  was  advanced  for  a  special  purpose, 
and  was  therefore  clothed  with  a  specific  trust,  the 
assignees  of  the  bankrupt  had  no  right  to  it,  and  that 
the  repayment  of  it,  on  the  failure  of  the  purpose  for 
which  it  was  advanced,  was  protected  as  against  them. 
At  one  time  the  tendency  of  the  Courts  was  in  favour  of 
the  assignees  of  a  bankrupt,  and  of  swelling  as  much  as 
possible  the  assets  for  distribution  among  the  general 
body  of  creditors.  Great  endeavour  was  made  by  Pctrhe 
B.  to  stem  this  tide.  Mogg  v.  Baker  {b)  and  Van  CaS' 
teel  V.  Booker  (c)  are  instances  of  this  endeavour :  and 
in  Brown  v.  Kempton  (d)  the  question  as  to  what  con- 
stitutes a  voluntary  payment  was  again  most  fully  dis- 
cussed, and  a  rule  was  laid  down  which  entitles  the 
defendants,  upon  that  point  also,  to  our  judgment. 

(a)2B.fAld.e8S.  (6)  4  Jlf.  #  »^.  348. 

(e)  2  Exch.  691.  (d)  19  Z.  J.  N.  8.  C.  P.  169. 
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1859.  CROBfPTON  J.     I  have  known  the  tide,  to  use  my 

Edw ABD8 ""  '*''^^'*®'^  JFrfe's  expressioni  turn   more    than  once,  as 
regards  the  rights  of  assignees  and  creditors:  what  I 
wish  is  to  keep  as  much  as  possible  to  the  decisions 
establishing  the  principle  set  up  at  the  last  turn  of  the 
tide.     Both  the  questions  raised  in  the  present  case  are 
of  great  commercial  importance ;  and  on  both  I  am  dis- 
posed to  think,  with  the  rest  of  the  Court,  that  the 
defendants  are  entitled  to  judgment.  The  first  question, 
which  was  properly  4cept  distinct  by  Mr.  BaoiB  from  the 
second,  is,  not  what  are  the  rights  of  the  defendants,  but 
what  the  rights  and  liabilities  of  the  bankrupts  are,  and 
whether  third  parties,  the  sureties,  have  such  an  equi- 
table interest  in  the  money  as  to  prevent  the  assignees 
from  having  any  right  to  interfere.     I  think  the  case 
falls  within  the  principle  laid  down  in  Toavey  v.  Milne  (a) : 
a  case  which,  although  the  point  in  it  was  decided  with- 
out much  discussion,  upon  a  motion  for  a  new  trial, 
seems  to  me  to  lay  down  a  very  useful  and  proper  rule 
of  law.     The   machinery  by  which  the  advance  was 
obtained  in  the  present  case  is  somewhat  different:  but 
this  fact  is  common  to  both  cases,  that  the  advance 
was   made  for  a  specific  purpose  only,  and  on  the 
understanding  that  it  should  be  used  only  for  that 
purpose.     As  soon  as  that  purpose  failed,  the  sureties 
had  a  right  to  say  ''We  gave  our  guarantie  on  the 
understanding  that  it  should  be  used  for  a  specific  pur- 
.  pose :  and,  that  purpose  having  failed,  you  are  bound  to 
return  the  money  advanced  upon  that  guarantie.*'    The 
advance  being,  to  use  the  expression  of  Abbott  C.  J.  in 
Toavey  v.  Milne  (a),  clothed  with  a  specific  trust,  the 

(a)  2  B,  #  Aid.  G83. 
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bankrupts,  though  they  might  have  a  legal,  had  not  an        1859. 
eqnitable  right  to  use  the  money  for  any  other  purpose ;      eowaem 
and  equity  would,  I  think,  have  interfered  to  prevent        ^^^^^ 
them  from  doing  so.     Therefore,  on  the  principle  that 
the  assignees  of  a  bankrupt  take  only  property  to  which 
the  bankrupt  has  both  a  legal  and  an  equitable  right, 
the  plaintifis  have  no  ground  of  action.    As  to  the 
second  point,  I  am  of  opinion  that,  according  to  the  rule 
of  law  laid  down  in  Brown  v.  Kempton  (a),  there  was  no 
fraudulent  preference.     I  think  that  the  return  of  the 
money  was  the  result  partly  of  a  desire  on  the  part  of  the 
bankrupts  to  do  what  was  honourable  (though  the  pay- 
ment would,  if  solely  so  produced,  have  been,  in  law,  a       * 
fraudulent  preference)  and  partly  of  the  representations 
and  the  letter  of  Mr.  Farquharson,  one  of  the  sureties. 
*'  That  letter,"  Mr.  Snow,  one  of  the  bankrupts,  stated, 
**  strengthened  my  own  opinion."   **  It  certainly  operated 
on  my  mind  in  coming  to  the  conclusion  to  take  back  the 
money."    The  bankrupts  therefore,  not  being  influenced 
solely  by  their  own  wbh  in  returning  the  money,  did 
not  commit  a  fraudulent  preference.     This  question  was 
carefully  discussed  by  WiUe  C.  J.,  in  his  summing  up 
in  that  most  important  case  of  Brown  v.  Kempton  (a), 
which  I  have  already  mentioned :  and  also  in  the  judg- 
ment of  the  Exchequer  Chamber,  in  the  same  case, 
delivered  by  Parke  B.,  in  which  it  is  laid  down  that  **  if 
the  payment  was  made  under  the  influence  of  the  pres- 
sure and  importunity  of  the  defendant"  (the  creditor) 
'*  and  also  with  a  desire  to  give  him  a  preference  in  the 
event  of  a  bankruptcy,"  there  was  no  fraudulent  prefer- 
ence.     The  principle,  in  short,  is  that  the  payment 

(a)  19  L,  J.  N.  8.  a  P.  169. 
E   2 
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1859.  must  be  perfectly  voluntary;  and  a  payment  cannot  be 
EDWAED8      considered  as  perfectly  voluntary  when  other  motives 

Gltk.  ^^^^  to  bring  it  about  besides  the  debtor's  own  wish. 
The  decision  in  Strachan  v.  Barton  (a)  follows  the  same 
principle  as  Brown  v.  Kempton  {b)\  and  is  also  an  autho- 
rity in  favour  of  the  contention  of  the  defendants  in  the 
present  case,  and  which  I  consider  to  be  clearly  right, 
that  pressure  by  a  surety  prevents  the  payment  from 
being  voluntary  as  much  as  pressure  by  a  creditor.  I 
think,  therefore,  that  the  defendants  are  entitled  to  our 
judgment  upon  both  grounds. 

Lord  Campbell  C.  J.  I  wish  to  be  understood  as 
by  no  means  differing  from  the  rest  of  the  Court  as  to 
the  legal  effect,  upon  the  rights  of  the  assignees  of  a 
bankrupt,  of  an  advance  made  to  him  for  a  specific  pur- 
pose, and  clothed  with  a  specific  trust  But,  as  1  did 
not  feel  quite  clear  that  the  facts  of  the  case  shewed  an 
advance  on  those  terms,  I  thought  it  better  to  ground 
my  judgment  upon  the  other  point  only. 

Judgment  for  the  defendants. 

(fl)  11  Exch.  647.  (h)  19  X.  J,  N,  A  C  P.  169, 
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McCannon  and  others  against  Sinclair  and      ^"^^{i^y. 
others. 

ON  an  action  brousht  by  plaintifls  agaiust  defend-  Whereaparish 
'^  •'    *  ^  comes  down  as 

ants  for  the  recovery  of  certain  rales  claimed  by  far  as  the  bank 

Ox   ft  fl^l^P 

plaintifis  to  be  due  and  payable  to  them  by  defendants  there  is  a 
under  certain  assessments  for  the  relief  of  the  poor  of  the  presumption 
parish  of  Batherhithe,  in  the  county  of  Surrey,  a  case  was,  extends  wfwr 
by  consent  and  by  order  of  Crompton  J.,  stated  for  the  ^^^riTer^^ 
opinion  of  the  Court,  which  was  substantially  as  follows.  ^^^\}^^^ 
The  plaintifis  are  the  churchwardens  and  overseers  of  river's  bank,  in 

snch  a  parisli,  ; 
the  said  parish  of  Rotherhithe,  and  the  defendants  are  the  into  the  river, ' 

1    1    1  /•   /•  .       /.  1  /•  t       •  beyond  the  low 

managers,  on  behalf  of  certain  of  the  watermen  of  the  river  water  mark, 
Thames  who,  with  them,  are  the  owners  or  proprietors,  ^^  flSredVaf" 
and  for  the  purposes  of  this  case  may  be  regarded  as  the  j^^d*onpile« 
exclusive  occupiers,  of  the  Commercial  Dock  Pier  hereiur  ^"^^  ^^^  ^^ 
after  described.  ^^e  inches 

from  the  bank. 

The  said  pier  projects  into  the  river  Tltames^  and  com-  and  a  floating 

barge,  moored 

mences  at  and  from  a  distance  of  about  two  or  three  dose  to,  but 
inches  away  from  a  certain  embankment,  wharf^  wall,  or  to,  the  plat* 
landing  place,  situate  within  the  said  parish ;  but  whether  heH^in  the  ^ 
the  river  front  of  the  said  embankment  forms  or  is  in  fact  evTdence^to 
the  river  boundary  of  such  parish  is  unknown  to  either  re^»t  the  pre- 

•^  *^  sumption,  as 

of  the  parties  to  the  action,  except  in  so  far  as  the  same  ^ei°«  T^J^"^ 

*  the  parish. 

may  be  inferable  from  or  determined  by  the  facts.  And  such  pier 

is  rateable  to 

The  plaintifis,  however,  admit ,  that^  in  beating  the  the  poor  rate. 
boundaries  of  the  said  parish,  the  parochial  authorities  do 
not  for  that  purpose  proceed  on  the  river,  but  upon  and 
along  the  embankments,  wharves>  walls,  landing  places 


54 


TRINITY   TERM. 


1869.  or  shore  abutting  thereon ;  whereas^  in  the  adjoining 
HcCaknoh  parish  otBermonduyy  the  parochial  authorities,  in  beating 
Smclaib.  ^^^  boundaries  of  that  parish^  go  along  the  middle  of  the 
river  Thames.  The  plaintiffs  also  admit  that  they  are  not 
aware  of  the  said  parish  of  BotherkUhe  having  at  any  time 
done  or  exercised  any  parochial  acts  or  authority  beyond 
the  said  embankment  The  average  high  water  mark 
rises  within  three  feet  of  the  top  of  the  said  embankment 
The  said  embankment  is  the  termination  of  a  street  and 
public  thoroughfare  leading  from  the  said  river  into  the 
township  and  parish  of  Botherkithe  aforesaid,  and  has  been 
from  time  immemorial  used  by  the  Thanus  watermen  as 
a  landing  place  and  a  place  of  embarkation  for  persons 
conveyed  by  them. 

In  1854  the  Corporation  of  London  granted  the  said 
watermen  permission  to  erect  the  present  standing  pier. 
The  said  pier  is  about  203  feet  long^  and  consists  partly 
of  a  fixed  wooden  framework  which  extends  to  about 
twenty  feet  beyond  low  water  mark^  and  partly  of  a 
floating  barge  or  dummy,  which  is  placed  against  the 
extreme  end  of  the  said  framework,  beyond  the  low  water 
mark.  The  framework  is  supported  upon  wooden  piles 
driven  into  the  bed  of  the  river,  the  first  of  the  said  piles 
being  two  or  three  inches  from  the  embankment  The 
barge  is  moored  by  anchors  and  chains,  but  is  not 
fastened  to  the  framework.  [The  case  then  proceeded 
to  describe  in  detail  the  construction  of  the  fixed  frame- 
work and  barge.  This  part  of  the  case  is  omitted,  as  it 
does  not  affect  the  argument,  or  the  decision  of  the 
Court.]  The  use  of  the  pier  necessarily  embraces  the 
whole  length  thereof,  and  payments  made  in  respect  of 
such  use  constitute  all  the  profits  which  the  defendants, 
for  themselves  and  the  said  watermen  in  connection 
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with  thera,  derive  from  the  occupation  and  user  of  the        1859. 
said  pien  MoCammom 

The  defendants  refused  to  pay  the  said  rates  on  the      simclaib. 
ground,  among  others,  that  the  said  pier  was  not  liable 
to  be  rated,  inasmuch  as  the  same  was  not  within  the 
said  parish. 

The  first  question  for  the  opinion  of  the  Court  was. 
Whether  the  defendants  were  liable  to  be  rated  in  respect 
of  their  occupation  of  the  said  pier,  or  any  part  thereof 

The  second  question  was  merely  .as  to  the  form  of  the 
rate,  and  was  not  raised  before  the  Court 

Luihf  for  the  plaintifls.  The  question  is  whether  any 
part  of  the  pier  is  within  the  parish.  The  plaintiffs 
contend  that  it  is,  inasmuch  as  the  parish  of  Rotherhithe 
extends  to  the  middle  of  the  river.  Prima  facie,  the 
boundary  of  a  county  would  be  held  to  extend  so  far : 
and  the  same  presumption  exists  as  to  a  parish.  [The 
Court  then  called  upon  the  other  side.] 

J.  SimoHt  for  the  defendants.  The  onus  of  proving 
the  area  of  rateability  lies  upon  the  party  claiming  to 
make  the  rate.  [Lord  Campbell  C.  J.  Is  there  not  a 
presumption,  under  such  circumstances  as  these,  which 
it  is  for  the  party  rated  to  rebut?]  If  there  be  such 
presumption,  it  is  rebutted  by  the  facts  of  the  case. 
The  parish  authorities,  in  beating  the  boundaries,  go  no 
further  than  the  embankment,  contrary  to  the  practice 
of  the  authorities  of  the  adjoining  parish,  who  proceed 
along  the  middle  of  the  river.  That  raises  the  inference 
that  the  boundaries  of  the  parish  of  Rotherhithe  do  not 
embrace  as  much  of  the  river  as  the  parish  of  Bermondsey 
docs.     [Lord  Campbell  C.  J.     It  may  be  that  the  parish 
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1859.  authorities  of  BotherhiiAe  go  as  near  to  the  boundaries 
McCAmiov  ^  ^®  l<uid  will  permit,  on  the  assumption  that  it  is  well 
SixcLAiM,  ]^nown  that  the  parish  really  extends  to  the  middle  of 
the  river.  If  any  inference  be  raised  from  the  practice 
of  the  parish  authorities  of  Bermond$ejij  it  is  an  inference 
against  the  defendants.]  But,  fiirther,  there  is  no  pre- 
sumption, in  the  case  of  a  parish,  that  it  extends  beyond 
the  bank  of  the  river  on  which  it  stands;  though  such 
presumption  may  exist  as  to  the  boundary  of  a  county, 
or  the  ownership  of  land,  abutting  on  a  riven  In  Regina 
V.  Mutson  (a)  it  was  held  that  there  is  no  prima  fiK^ie 
presumption  that  the  portion  of  land  on  the  seashore, 
between  high  and  low  water  mark,  forms  part  of  a  parish 
coming  down  to  the  seashore ;  and  that  in  the  absence  of 
evidence  that  it  does  form  part  it  must  be  taken  that  it 
does  not  [Lord  Campbell  C.  J.  There  the  parish  abutted 
upon  the  sea.]  There  is  no  distinction  between  4he  sea 
and  a  navigable  river,  as  r^^ards  the  boundary  of  land 
abutting  on  either. 

Lord  Campbell  C.  J.  The  point  has  very  properly 
been  argued :  but  we  are  all  clearly  of  opinion  that  the 
plamtifis  are  entitled  to  judgment 

Per  Curiam  (b). 

Judgment  for  the  plaintifls. 

(a)  8  £1  #  B,  900. 

(6)  Lord  CangMlC.  J.,  Wightman,  Erie  and  Cron^tan  Js. 
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1859. 


William  Wkstovbb,  appellant,  against  Chablbs  ^''^^ 
Pebkins,  respondent. 

THIS  was  a  case  stated  under  stat.  20  &  21  Vict.  c.  43.,  A  carriage 
and  horses 

and  was  substantially  as  follows.  belonging  to 

the  Queen 

At  the  Petty  Sessions  held  at  Weston^  in  the  county  driyen  by  the 
of  Somerset,  on  13th  January,  IS59,  an  information  was  m^n^^d^used 
preferred  by  the  appellant,  one  of  Her  Majesty's  coach-  ofiJe^Q^een's 
men,  against  the  respondent,  keeper  of  the  Batkamptan  ^^^^^'  ^^ 
turnpike  gate,  for  that  the  respondent,  on  27th  December  "^^  t^® 

^neen  s  per* 

1858,  in  the  parish  of  Batkamptan,  in  the  sud  county,  mission, 
did  demand  and  take  a  certain  toll  for  a  carriage  and  upon  the 
horses  which  passed  through  the  said  turnpike  gate^  and  vioTare'^' 
which   was  exempt  from   the  payment  thereof,  such  J^S^e^Us. 
exemption  having  been  then  and  there  claimed. 

On  the  toll  being  demanded,  the  appellant  produced 
the  following  ticket 

''  The  bearer,  WUUam  ffestover,  one  of  the  Queen's 
servants,  in  charge  of  Her  Majesty's  horses  and  car- 
riage. 

**  Royal  Mews,  PimJico,        (l.  s.)     "J.  R.  Groves, 
"  12th  November,  1868.''  «  Crown  Equerry." 

The  appellant  deposed  as  follows.  '*  I  have  been  six- 
teen years  acting  as  coachman  to  Her  present  Majesty. 
For  two  years  successively,  viz.,  1866  and  1867, 1  went 
by  road  with  the  same  horses  and  carriage  I  have  now 
to  Dover.  My  wife  was  at  the  time  inside,  alone.  We 
remained  at  Dover  three  months  each  time.  I  was  in 
the  habit  of  taking  out  airing,  during  that  time,  Mrs. 
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1859.        Graves,  who  was  in  the  carriage  on  27  th  December. 

WssTovrai     ^iis.  Groves  is  the  wife  of  Major  Groves,  Crown  Equerry. 

Peuikb.  ^  receive  my  money  for  my  services  from  the  paymaster 
of  the  household.  During  the  six  months  I  drove  the 
carriage,  Mrs.  Grovel  vrss  in  it^  and  I  passed  through 
several  turnpike  gates  during  the  six  months,  and  it  was 
only  on  one  occasion  I  ever  paid  toll,  and  the  money 
was  afterwards  refunded  to  me.  I  never  received  any 
remuneration  from  Major  Groves.  The  Queen's  coronet 
is  on  the  carriage." 

It  was  admitted  by  consent  (after  the  case  had  been 
drawn  up)  that  the  carriage  and  horses  were  the  property 
of  Her  Majesty,  and  that  at  the  time  toll  was  taken  by 
the  collector  Mrs.  Groves  (the  wife  of  Major  Groves  the 
Crown  Equerry)  was  in  the  carriage.  It  was  also 
further  admitted  that  Major  Groves  was  at  the  time  in 
Londojif  and  that  the  carriage  and  horses  were  not  on  this 
occasion  being  used  in  the  discha!^  of  Major  Graves's 
duty  as  Crown  Equerry,  but  that  Mrs.  Graves  was 
driving  in  the  carriage  for  her  own  pleasure.  It  was 
also  admitted  that  such  user  of  the  carriage  and  horses 
was  by  the  permission  of  Her  Majesty.  It  was  also  ad- 
mitted that  the  said  highway  upon  which  the  said  toll 
was  demanded  was  a  highway  within  the  operation  of 
The  General  Turnpike  Act,  3  G.  4.  c.  126. ;  and  also 
that  the  respondent,  subject  to  the  points  nused  in  the 
case,  was  lawfully  entitled  to  demand  and  take  the  said 
toll  by  virtue  of  that  Act  and  of  the  local  Act  regu- 
lating the  said  highway. 

On  the  part  of  the  respondent,  it  was  admitted  that  Her 
Majesty^s  exemption  extended  to  all  persons,  horses  and 
carriages  attending  Her  Majesty ;  but  it  was  contended 
that  the  Queen  could  not  extend  her  prerogative  so  as  to 
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exempt  perBons  using  her  carriages  at  a  distance^  as  in        1859. 
the  present  case,  more  particularly  as  the  exemptions  in     wbstovm 
Stat.  3  G.  4.  c.  126.  s.  32.  and  4  G.  4.  c.  95.  s.  24.  extended     p,^,,,^ 
only  to  horses  and  carriages  attending  Her  Majesty  or 
any  of  the  Royal  Family,  or  returning  therefix)m. 
The  justices  dismissed  the  information. 
The  question  for  the  opinion  of  the  Court  was.  Whether, ' 
the  Queen  being  quit  of  all  tolls  by  prerogative.  Her 
Majesty's  carriage  and  horses  were  or  were  not,  under 
the  circumstances  stated,  entitled  to  pass  toll  free  over 
the  Bathampton  turnpike  road  on  the  occasion  referred 
to. 

Sir  Fitzroy  Kelb/^  Attorney  General,  for  the  appellant. 
The  decision  of  the  justices  was  wrong.  It  is  admitted, 
by  the  other  side,  that  the  Queen  is  free  from  toll  by 
prerogative :  and  a  carriage  and  horses  belonging  to  the 
Queen,  and  used  by  another  with  her  permission,  are  as 
free  froni  toll  as  if  they  were  being  used  by  the  Queen 
personally.  The  exemptions  contained  in  stats.  3  Cr.  4. 
c.  126.  and  4  G.  4.  c.  95.,  which  include,  no  doubt,  an 
exemption  of  horses  and  carriages  in  attendance  on  the 
Queen,  do  not,  it  is  admitted,  apply  to  the  case  of  a  carriage 
and  horses  of  the  Queen,  usedby  oneof  her  household  with 
her  permission  6ut  not  in  attendance  on  heir.  But  in  Com. 
Di.  «  ToW  (G  1),  it  is  said,  "The  King  is  quit  of  all 
tolls  by  his  prerogative,''  citing  Corporation  de  May- 
denhead  (a).  In  Viners  Abridgment  ''Toll,''  (D)  I,  it  is 
laid  down  that  the  King  shall  go  toll  free  in  all  markets 
and  fairs,  for  things  bought,  &c.  In  Brooke's  Abridge 
ment  **  Prerogative^*  pLll2,  and  in  other  authorities,  the 
same  position  is  laid  down.  It  is  on  this  prerogative 
(a)  Pa/«i.76.85. 
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1859.        that  the  appellant  relies,  and  not  upon  the  exemptions  in 
WmoTu     the  statutes  referred  to.  But  one  of  those  statutes,  3  G.  4. 
i>^^,y.      c.  126.,  furnishes  an  argument  in  &vour  of  the  appellant. 
By  sect  39,  if  any  person  subject  to  toll  refuses  to  pay 
it  afier  demand,   the    collector  may  distnun,   among 
other  things,  the  carriage  and  horses  in  respect  of  which 
'  such  toll  18  imposed.     If,  therefore,  the  respondent's  con- 
tention be  correct,  not  only  would  great  inconvenience 
arise  by  the  distress  of  the  Queen's  carriages  and  horses, 
but  a  toll  collector  would  be  the  person,  obviously  a  most 
unGt  one,  to  inquire,  in  such  a  case  as  the  present,  into 
the  precise  circumstances  attending  the  use  of  the  carriage. 
[He  was  then  stopped  by  the  Court] 

WaOdn  fFUliams,  for  the  respondent.  The  carriage 
and  horses  were  liable  to  toll.  Toll  is  a  personal  obliga- 
tion, not  necessarily  imposed  upon  the  owner,  as  such,  of 
the  goods  in  respect  of  which  it  is  claimed ;  the  goods 
being  merely  the  measure  of  the  liability,  where  the  liabi- 
lity exists,  of  the  person  using  them  for  the  time.  Where, 
therefore,  the  owner  of  the  goods,  when  using  them 
himself,  is  exempt  from  toll,  it  does  not  follow  that  an- 
other person  using  those  goods  is  exempt  So,  here, 
the  prerogative  of  the  Queen,  the  owner  of  the  carriages 
and  horses  in  question,  to  be  exempt  from  toll,  does  not 
extend  to  Major  Groves,  whose  wife  was  the  person 
using  the  carriage  at  the  time.  Even  if  the  prerogative 
extended  so  far  as  to  exempt  the  person  using  the  goods 
from  the  toll  from  which  the  Sovereign  is  exempt 
when  using  them,  the  exemption  of  the  former  could 
arise  only  in  cases  where  the  Sovereign  himself  would  be 
liable  if  he  were  not  exempted  by  prerogative.  Now, 
here,  the  Queen,  independently  of  prerogative,  would 
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not  have  been  liable  to  pay  toll;  and  therefore  the  \S69. 
carriage  and  horses  were  not  protected  by  the  royal  pre-  wistovbk 
rogatiYe*  In  Les  Termes  de  la  Ley^  p.  526^  toll  is  de- 
scribed as  follows :  '*  Tol  or  Tolne,  is  most  properly  a 
payment  used  in  cities,  towns,  markets,  and  fairs,  for  goods 
and  cattel  brought  thither  to  be  bought  and  sold :  and  is 
always  to  be  paid  by  the  buyer,  and  not  by  the  seller, 
except  there  be  some  custom  otherwise.  There  are 
divers  other  tols ;  as  turn  tol,  which  is  where  tol  is  paid 
for  beasts  that  are  driven  to  be  sold,  although  they  be 
not  sold  indeed.  Tol  travers  is,  where  one  claims  to 
have  a  halfpenny,  or  such  like  tol,  of  every  beast  driven 
over  his  ground.  Through  toll  is,  where  a  town  pre- 
scribes to  have  certain  toll  for  every  beast  that  goes 
through  their  town."  In  Sheppard's  Abridgment,  title 
'*  Tolli*  the  following  general  definition  is  given :  '*  Toll, 
in  a  general  sense,  doth  signifie  any  manner  of  custom, 
subsidy,  prestation,  imposition,  or  sum  of  money,  deman- 
ded for  carrying  out,  or  bringing  in  of  wares  to  be  taken 
of  the  buyer.  And  is  sometimes  used  for  a  liberty  to  buy 
and  sell  within  the  precincts  of  a  manor.  And  so  it  seems 
to  be  but  as  a  fair  or  market.  Sometimes  it  is.  used  for 
a  tribute,  or  custom,  to  pay  a  little  sum  of  money  for  a 
conveniency  of  passage,  or  some  other  thing.  As  where 
it  is  claimed  for  the  setting  up  of  stalls  in  fairs  or  markets, 
which  is  called  stallage :  or  for  the  digging  up  of  the  ground 
there  for  that  purpose,  which  is  called  pickage  :  or  for 
drawing  up  of  vessels  out  of  a  ship  into  a  wharf,  which 
is  called  cranage :  or  for  going  over  such  a  place  on  foot, 
which  is*  called  pedage :  or  for  passing  over  a  ferry, 
with  man  or  beast,  which  is  called  a  passage :  or  for 
passing  over  a  bridge,  which  is  called  pontage :  or  for 
the  paving  of  a  city,  or  causway,  which  is  called 
pavage:   or  for  the  making  of  a  wall  in  time  of  war 
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1859.       f^^  defence  of  the  oatioD,  which  is  called  murage: 
WxsTOYXB^  ^^  ^^^  ^^®  weighing  of  wool,  which  is  called  tionage : 
or   for  passage  with  wares,  which    is  called  passage. 
But  this  word  is  most  commonly  and  properly  taken  for 
a  payment  used  in  cities,  towns,  markets,  and  fiiirs,  for 
goods  and  cattle  brought  thither  to  be  bought  and  sold." 
Similar  definitions  are  given  in  Fitzherberfs  Abridgment^ 
title  «  Jofl,"  Brooke's  Abridgmenty  title  « IWfc,"  Com.  DL 
«  Toir  (A),  and  Vin.  Ab.  "  TolT'  (A),  note.    And,  un- 
doubtedly,  the  language  of  the  authorities,  in  speaking 
of  the  Sovereign's  prerogative  to  be  free  from  toll,  would 
seem  at  first  in  favour  of  the  contention  that  the  prero- 
gative attaches  to  the  goods.    In  FUzherberfs  Abridgment^ 
title  '<  Toll,''  pi.  5,  a  case  is  given  from  ¥earb.  23  H.  3., 
the  original  report  of  which  does  not  exist,  but  which  is 
thus  cited  by  FitzherberU    *'  Nota  que  le  Roy  aler  toll 
free  en  touts  markets  et  friires  pur  chose  achate  &c.: 
car  le  Roy  ne  fera  prejudice  par  son  graunt  dascun 
liberde  que  perteign  a  sa  person  &c:  mes  quaere  de 
toll  travers,  sil  paiera  ceo,  et  semble  que  cy.'^    And  it  is 
to  this  case  that  Brooke^  in  his  Abridgment,  *^  Prerogative^ 
pi.  112,  and  other  authorities,  refer  in  support  of  the  pre- 
rogative.    But  it  is  clear,  from  the  various  kinds  of  toll 
enumerated  in  Sheppardts  Abridgment^  that  it  would  not 
always  be  the  owner  of  the  goods  who  would  be  liable 
prima  facie  to  the  toll,  and  that  therefore  his  exemption 
from  toll  would  not  attach  to  the  goods  so  as  to  exempt 
another  person  using  them.    That  the  liability  to  toll  is 
personal  is  shewn  by  the  fact  that  an  action  of  assumpsit 
lies  for  tolls.     [HUU.    For  turnpike  tolls?}    For  all 
tolls.     In  Seward  v.  Baker  {a)  it  was  held  that  a  gene- 
ral  indebitatus  assumpsit  lies  for  tolls.     BullerS.,  in 

(«)  1  T.  R.  616. 
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giving  his  judgment,  sajs,  **  The  objections"  ''  are  all  IS69. 
resolvable  into  one,  which  is  the  real  question,  whether  YrBtiovmt 
a  general  indebitatus  assumpsit  will  lie  for  tolls?  And  on  ^^^„^ 
that  point  the  cases  are  all  one  way.*'  [Lord  Camp^ 
ben  C  J.  But  is  there  any  decision  that  indebitatus 
assumpsit  lies  for  turnpike  tolls?  Tbey  are  in  the 
nature  of  a  tax.]  So  are  all  tolls.  There  is  no  direct 
authority  that  turnpike  tolls  can  be  sued  for.  But  there 
is  no  reason  why  they  should  not,  if  other  tolls  can  be 
so  recovered.  Peacock  v.  Harris  (a)  was  an  action  for 
turnpike  tolls,  although  the  question  there  was  princi- 
pally whether  there  was  evidence  of  an  account  stated 
between  the  plaintiff,  who  was  the  collector,  and  the 
defendant  Moreover,  the  power  of  distress  given  to  the 
toll  collector,  under  stat  3  G.  4.  c.  126.  s.  39.,  shews  that 
the  liability  to  turnpike  tolls  is  a  personal  one.  [HiU  J. 
How  do  you  answer  the  objection  that,  if  the  respondent's 
contention  be  correct,  the  Queen's  carriage  and  horses 
might  be  distrained?]  The  answer  is  that,  where  the 
carriage  and  horses  are  the  Queen's,  the  collector  is  de- 
prived of  his  remedy  by  distress,  but  his  right  of  action 
would  still  remain.  [£r&  J.  Where  would  you  draw 
the  line  as  to  the  liability  of  the  Queen's  carriage  to  toll  ?] 
The  real  test  is,  in  whose  actual  service  and  use  is  the 
equipage  at  the  time  ?  Here  the  carriage  was  clearly  not 
engaged  in  the  service  of  the  Queen.  The  question 
whether  the  Royal  prerogative  attached  to  carriages  and 
hones  of  the  Sovereign,  so  as  to  exempt  them  from 
toll,  in  whatever  hands  they  might  be  at  the  time,  was 
evidently  a  matter  of  doubt  as  far  back  as  the  time  of  the 
Mutiny  Act,  49  G.  3.  c.  12. ;  sect  62  of  which  recites 
that,  *'  in  consequence  of  certain  exemptions  from  toll, 

(a)  10  East  1(H 
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1859.  expressly  allowed  by  several  Acts  of  Parliament  for  His 
Westotxb  Majesty's  forces  on  their  march,  or  on  duty,  and  for  the 
PniKin.  ^ones  and  carriages  attending  them,  doubts  have  arisen 
whether  in  all  cases  not  so  exempted,  the  officers  and 
soldiers,  and  the  carriages  and  horses  belonging  to  His 
Majesty  or  employed  in  his  service,  and  returning  there- 
from, may  not  be  charged  with  the  payment  of  toll;**  and 
then  proceeds  to  declare  the  horses  and  carriages,  so 
employed,  exempt  This  shews  that  the  Legislature  con- 
sidered it  necessary  to  create  the  exemption  by  statute, 
and  therefore  raises  a  strong  inference  that  they  did  not 
consider  it  to  exist  by  prerogative.  A  similar  argument 
in  favour  of  the  respondent  is  furnished  by  the  decisions 
which  establish  that  Crown  property  and  premises,  prim& 
facie  exempt  from  poor  rate,  are  rateable  to  it  if  in  the 
occupation  of  a  subject ;  Lard  Bute  v^  Grindall  (a), 
Beffina  v.  Ponsonby  (b).  The  general  rule,  therefore,  is, 
that  the  prerogative  of  the  Sovereign  does  not  extend  to 
anything  not  in  the  Sovereign's  use  at  the  time. 

Sir  Fitzroy  Kelly ,  Attorney  General,  was  not  called 
upon  to  reply. 

Lord  Campbell  C.  J.  Mr.  Williams  has  argued  this 
case  with  much  ability :  but  he  has  failed  to  convince 
me  that  the  respondent's  contention  is  correct,  and  that 
the  carriage  and  horses  were  liable  to  toll.  As  the  case 
originally  stood,  there  was  some  difficulty ;  for  there  was 
nothing  to  shew  that  the  carriage  was  being  used  with 
the  permission  of  the  Queen.  But  it  has  since  been 
admitted  that  it  was  so  used.  The  carriage  and  horses 
were  the  Queen's;  her  coachman  was  driving:  and  the 

{a)  1  T.  A  338.  (h)  3  Q,  B.  14. 
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occapant  of  the  carriage  was  using  it  by  her  permission.  1859. 
It  was  contended  that  the  carriage  and  horses  were  free  Wbstoysb 
from  toll  only  when  in  the  service  of  the  Queen,  either  ph^iks. 
for  her  own  use,  or  for  that  of  her  family  or  guests. 
But  I  cannot  see  the  distinction,  as  regards  the  liability 
to  tolly  between  the  present  case  and  the  case  of  a  guest 
of  her  Majesty — the  Emperor  of  Rtusia,  for  example 
— staying  at  Windsor,  and  being  permitted  to  drive  out 
in  one  of  the  Queen's  carriages  as  her  guest  In  such  a 
case  no  toll  could  be  claimed ;  and  I  think  it  could  not 
be  claimed  in  the  present  case.  From  time  immemorial 
the  Sovereign  has  been  exempt  from  toll ;  and  when 
tolls  are  imposed  by  statute  there  is  an  implied  ex- 
emption of  the  Sovereign's  property,  either  in  her  own 
personal  use,  or  in  that  of  her  household,  as  I  think  the 
carriage  and  horses  were  here. 

WiOHTMAN  J.  was  absent. 

Erle  J.  I  also  am  of  opinion  that  the  exemption 
of  the  Sovereign  from  toll  extends  to  this  case.  It  is 
conceded  that  the  exemption  extends  to  carriages  and 
horses  of  the  Queen  in  the  use  of  her  guests,  or  of 
members  of  her  household,  as  such ;  and  I  do  not  see  how 
we  can  draw  the  line,  and  say  that  the  exemption  extends 
so  far,  but  not  to  the  use  of  a  carriage  and  horses  by  a 
member  of  the  Queen's  household,  for  his  own  purposes 
but  by  permission  of  the  Queen. 

Hill  J.  I  think  that,  upon  the  facts  stated  in  this 
case,  the  prerogative  applies. 

Judgment  for  the  appellant. 
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1859. 


Hbakne,  appellant,  against  Gabton  and  Stone, 
respondents. 

nPHIS  was  a  case  stated  by  justices,  under  stat.  20  &  21 
Vict  c.  43.,  and  was  substantially  as  follows. 
The  appellant  laid  an  informatioD,  before  one  of  the 
justices  for  the  city  and  county  of  Bristol^  against  the 
respondents,  for  that  they  did,  on  24th  March,  1859^  at 
the  Great  Western  Railway  Station,  in  the  parish  of 
Temple,  otherwise  Holy  Crassy  in  the  city  and  county 
of  Bristol  aforesaid,  send  by  the  Great  Western  Railway 
certain  goods,  to  wit,  six  carboys  of  oil  of  vitriol,  being 
goods  of  a  dangei'ous  quality,  and  did  not  distinctly 
mark  or  state  the  nature  of  such  goods  on  the  outside 
of  the  packages  containing  the  same,  and  did  not  give 
notice  in  writing  to  the  book-keeper  or  other  servant  of 
the  said  Company  with  whom  the  same  were  left  at  the 
time  of  so  sending  the  said  goods^  contrary  to  stat  5  &  6 
W,  4.  c.  cvii.  (a),  which  imposes  a  forfeiture  of  10/.  for 
the  said  offence. 


Sect.  168  of 
The  Great 
Western  Rail- 
way Act, 
5  &  6  ^.  4. 
c,  cvii.,  enacts 
that  evecv 
person  wno 
shall  send  or 
cause  to  be 
sent  by  the 
said  railway 
any  yitriol  &c., 
or  other  goods 
of  a  dangerous 
quality,  shall 
distinctly 
mark  or  state 
the  nature  of 
such  goods  on 
the  outside  of 
the  package, 
or  give  notice 
in  writing  to 
the  servant  of 
the  Company 
with  whom 
the  same  are 
left,  at  the 
time  of  send- 
ing, on  pain 
of  forfeiting 
10/.  for  every 
default,  or  being  imprisoned. 

Held,  that  the  Act  made  the  sending  of  dangerous  goods,  without  notice,  a  criminal 
offence :  and  that  therefore  a  guilty  knowledge  on  the  part  of  the  sender  was  necessaiy 
to  render  him  liable  under  the  Act. 

Eespondents  received  from  N.  some  cases  containing  vitriol,  and  sent  them  by  the 
railway.  The  nature  of  the  goods  was  not  marked  on  the  packages  or  known  to 
respondents  when  thev  received  the  packages.  N.^  in  answer  to  an  inquiry  by 
respondents,  informed  them  that  the  cases  contained  gun  stocks  and  other  goods  of  a 
harmless  nature :  and  respondents  so  described  them  in  the  receiving  note  sent  b^  them 
with  the  ffoods  to  the  railway,  in  which  note  they  described  themselves  as  the  consignors. 

Held  that,  as  respondents  had  been  misled  by  ^.  as  to  the  nature  of  the  goods,  and 
had  no  guilty  knowledge  of  their  dangerous  character,  they  were  not  liable  as  senders  of 
the  goods,  within  the  meaning  of  the  Act :  although,  semb/e,  they  would  have  been  civilly 
liable  to  the  Company  for  any  damage  arising  from  the  sending. 

SeTfible  also,  that  N.  would  have  been  liable,  under  the  Act,  as  the  person  causing  the 
goods  to  be  sent. 


(a)  Local  and  personal,  public. 
Railway." 


"For  making"  "the  Great  Western 


▼. 
Gabton. 
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The  proceedings  in  this  case  were  taken  ander  sect  1859. 
168  of  the  said  Act,  which  enacts  as  follows.  "  And  for  -j^^^^^ 
the  better  preventing  of  accidents  or  injury  which  might 
arise  on  the  said  railway  and  works  from  the  unsafe  and 
improper  carriage  of  certain  goods  and  merchandize  upon 
the  same,  be  it  further  enacted,  t^at  every  person  who 
shall  send  or  cause  to  be  sent  by  the  said  railway  any 
aquafortis,  oil  of  vitriol,  gunpowder,  or  other  goods  of  a 
dangerous  quality,  shall  distinctly  mark  or  state  the 
nature  of  such  goods  on  the  outside  of  the  package  con- 
taining the  same,  or  shall  otherwise  give  notice  in  writing 
to  the  book-keeper  or  other  servant  of  the  said  Company 
with  whom  the  same  shall  be  left,  at  the  time  of  so  send- 
ing or  causing  the  said  goods  to  be  sent,  on  pain  of  for- 
feiting for  every  default  herein  the  sum  of  ten  pounds : 
Provided  always  that  the  said  Company  shall  not  be  com- 
pelled or  compellable  to  carry  upon  the  said  railway  any 
gunpowder  or  other  goods  which  in  the  judgment  of  the 
said  Company  shall  be  of  a  dangerous  character:  and  it 
shall  be  lawful  also  for  the  said  Company  to  restrain  any 
other  persons  from  carrying  thereon  gunpowder  or  such 
other  goods  as  aforesaid."  By  section  206  it  is  enacted 
that  such  penalty  shall  be  recovered  in  a  summary  man- 
ner before  two  justices  (a). 

The  appellant  is  a  servant  in  the  employ  of  TTie  Great 
Western  Railway  Company^  and  the  respondents  carry 
on  business  at  Bristol  as  common  carriers,  under  the 
firm  of  Carton  §•  Stone.  On  24th  Marchy  1859,  a  hau- 
lier of  the  respondents  was  directed  by  the  respondents 
to  convey  four  wooden  cases  from  the  house  of  Mr.  John 

(a)  RecoTerable  by  distress  varrant,  with  power  to  the  justices,  if 
there  be  no  sufficient  distress,  to  imprison  for  not  more  than  three 
months.  This  part  of  the  section  was  not  set  out  in  the  case :  but  is 
referred  to  in  the  judgment  of  the  Court. 

F   2 


Gabtov, 
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1869.  municatioo  of  Mr.  Nkliolas  to  the  respondent  Stone  that 
Hbame  ^^^y  contained  stocks,  seeds  and  a  few  corks :  and  no- 
thing external  was  visible  on  the  cases  to  indicate,  either 
to  the  serrants  of  the  railway  Company  or  to  tlie  respond- 
ents, or  from  which  there  could  have  been  any  suspicion, 
that  the  contents  were  not  correctly  described  as  gun 
stocks.  After  the  cases  had  been  weighed,  they  were 
left  by  the  respondents  in  the  possession  of  the  servants 
of  the  railway  Company  for  transmission  to  Paddmfftan, 
whither  they  were  accordingly  conveyed  on  the  Great 
Western  Railway,  in  a  truck  or  carriage  belonging  to  the 
Company,  according  to  the  terms  of  the  receiving  note, 
which  was  also  duly  forwarded  to  Paddb^fUmy  where  the 
sum  of  R  2«.,  less  an  allowance  of  4«.,  was  entered  on 
it  by  a  servant  of  the  Company  as  the  amount  of  chaige 
payable  to  the  Company  for  the  conveyance  of  such 
cases  to  Paddington^  on  the  assumption  that  they  con- 
tained gun  stocks.  On  the  arrival  of  the  cases  at  Pad- 
dtngton,  they  were  placed  in  due  course  with  other  goods 
in  the  warehouse  of  the  Company,  where  they  remained 
until  the  following  morning ;  when  a  servant  of  Ford 
ff  C0.9  the  agents  of  the  respondents,  applied  for  them. 
Two  of  the  cases  had  been  placed  in  a  cart  for  delivery 
accordingly,  and  a  third  was  being  so  placed,  when  an 
officer  of  the  Company  saw  smoke  issuing  from  it.  He 
opened  it,  and  found  that  it  cont^ned  two  carboys  of 
oil  of  vitriol,  of  which  one  had  been  broken,  and  had 
burnt  the  straw  in  which  the  carboy  had  been  packed. 
Two  others  of  the  said  cases  were  also  found  to  contain 
each  two  carboys  of  oil  of  vitriol  in  an  unbroken  state, 
and  the  fourth  case  contained  Japan  wares  and  some 
corks,  but  there  were  no  gun  stocks  in  either  case.  If 
the  case  wluch  contained  Japan  wares  had  been  so  en- 
tered on  the  receiving  note  it  would  have  been  liable  to 
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a  h^her  rate  of  charge  than  was  payable  for  gun  stocks ;        i859. 
and  if  the  cases  which  contained  oil  of  vitriol  had  been      hearnb 
so  described  on  the  receiving  note,  the  Company  might 
have  demanded  for  them  a  still  higher  rate  of  charge,  or 
might  have  refused  to  convey  them  on  the  railway.    It 
did  not,  however,  appear  to  the  justices  that  the  respond- 
ents would  have  derived  any  personal  benefit  from  the 
fraud.     On  the  contrary,  they  were  of  opinion  that  the 
profit  would  have  accrued,  to  Mr.  Nicholas,  and  not  to 
the  respondents,  who  believed  that  the  goods  were  gun 
stocks.     There  was  no  mark  on  the  outside  of  either  of 
the  cases  which  enclosed  the  carboys  to  denote  that  the 
goods  therein  were  dangerous ;  nor  was  any  statement 
or  notice  in  writing  or  of  any  kind  whatever  given  to 
any  book-keeper  or  other  servant  of  the  Company  by 
the  respondents,  or  any  other  person,  previous  to  the 
sending  and  conveyance  of  the  said  goods  from  Bristol 
to  Paddinffton,  other  than  and  except  the  statement  or 
notice  mentioned  or  specified  in  the  receiving  note,  and 
which  described  the  contents  of  the  cases  as  gun  stocks. 
When  the  dangerous  nature  of  the  contents  of  the  cases 
had  been  ascertained  at  Paddinffton,  the  servant  of  the 
Company  refused  to  deliver  them  to  the  servant  of  the 
respondents'  agents,  and  notice  thereof  was  given  to 
the  respondents*  agents  by  their  said  servant  dn  the  same 
day.     A  day  or  two  after  the  respondents  had  been  ap- 
prised of  such  fact,  they  informed  the  Company,  by  the 
before  mentioned  servant,  that  they,  the  respondents, 
weie  ignorant  of  the  contents  of  the  cases :  that  John 
Martin  Nicholas  was  the  sender  thereof;  and  they  fur- 
nished the  Company  with  his  address.     It  also  appeared 
that  Mr.  Nicholas,  after  it  had  been  discovered  that  the 
cases  contained  oil  of  vitriol,  stated  to  the  Company  that 
he  had  given  the  same  to  the  respondents  to  forward  for 
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1859.  ^^^9  ^°^  ^^  aIbo  acknowledged  that  he  had  not  informed 
g^j^^  the  respondents  that  the  cases  contained  oil  of  vitriol : 
J^^  but  the  Company  refused  to  recognise  Mr.  Nicholas,  or 
to  deal  with  him  as  the  sender^  or  the  person  who  caused 
the  said  cases  to  be  sent  by  the  railway.  The  porter  who 
received  the  cases  at  Bristol  was  personally  acquainted 
with  the  respondent  Gorton,  and  knew  that  he  carried 
on  business  as  a  carrier  with  the  other  respondent  Stone ; 
but  he  was  not  acquainted  with  Mr.  Nicholas,  and  the 
justices  were  of  opinion  that  the  said  porter  had  no  rea- 
son to  suspect,  nor  did  he  know,  that  Mr.  Nicholas  was 
the  owner,  or  the  sender  or  person  who  caused  the  said 
cases  to  be  sent,  nor  did  he  recognise  any  person  except 
the  respondents  in  the  transaction.  He  knew  that  the 
receiving  note,  so  far  as  it  was  not  printed,  was  in  the 
same  handwriting  as  that  of  the  notes  usually  delivered 
to  him  by  the  respondents;  that  the  cart  which  conveyed 
the  cases  to  the  railway  belonged  to  the  respondents ; 
and  that  the  haulier  was  their  servant. 

The  justices  were  of  opinion,  upon  the  foregoing  state 
of  facts,  that  the  respondents  did  not  send  the  said  goods 
within  the  meaning  of  the  168th  section  of  the  Act; 
but  that  they  acted  as  consignors  for  Mr.  Nicholas,  against 
whom  the  Company  should  have  proceeded,  as  the  per- 
son who  caused  the  said  goods  to  be  sent  They  were 
also  of  opinion  that,  to  establish  an  offence  within  the 
meaning  of  the  said  168th  section,  it  was  necessary  that 
there  should  be  a  guilty  knowledge.  That  in  this  case 
there  was  no  guilty  knowledge,  but,  on  the  contrary, 
the  respondents  acted  under  the  full  belief  that  the  goods 
were  correctly  described,  and  had  previously  used  all 
proper  diligence  to  inform  themselves  of  the  &ct  The 
justices  therefore  determined  that  the  respondents  were 
not  guilty :  whereupon  the  appellant,  being  dissatisfied 
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with  the  detennination  as  being  erroneous  in  point  of       1859. 
law,  applied  for  a  case  for  the  opinion  of  the  Court  of      heawib 
Queen's  Bench.  ^  J;^, 

Mcntague  Smithy  for  the  appellant.  The  respondents, 
who  are  described  in  the  written  contract  as  the  con- 
signors, are  the  persons  who  "send  or  cause  to  be  sent" 
these  goods  by  the  railway,  and  are  therefore  liable  to 
the  penalty.  [Crompton  J.  Must  there  not  be  a  guilty 
knowledge  ?  This  is  not  the  subject  of  a  qui  tarn  action : 
it  is  a  criminal  offence.  Lord  Campbell  C.  J.  And  it 
is  punishable  by  imprisonment.]  It  is  not  necessary, 
in  order  to  render  the  respondents  liable,  that  they 
should  have  sent  these  dangerous  goods  wilfully :  the 
statute  says  nothing  as  to  the  intention  or  knowledge  of 
the  persons  sending.  In  Rex  v.  Marsh  (a)  it  was  held 
that,  in  an  information  under  stat.  5  Ann.  c.  14.  s.  2., 
chai^ng  a  carrier  with  having  game  in  his  possession  as 
carrier,  it  was  not  necessaiy  to  aver  that  he  had  it  know- 
ingly. The  respondents,  by  sending  the  goods,  under- 
took all  responsibility  as  to  the  nature  of  them.  [  Wight" 
man  J.  Would  Nicholas  be  liable  ?]  That  is  a  somewhat 
nice  question.  But  the  respondents,  at  all  events,  are 
liable,  as  the  actual  senders  of  the  goods,  to  whom  the 
statute  applies  in  express  terms. 

Huddkstan,  contr^  was  not  called  upon. 

Lord  Campbell  C.  J.  I  am  clearly  of  opinion  that 
the  justices  were  right  in  refusing  to  convict  the  respond- 
ents. They  say  "  we  were  of  opinion''  that  the  '^respond- 
ents did  not  send  the  said  goods  within  the  meaning  of 

(a)  2  -S.  #  C.  717. 


▼. 
Gabton. 
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1859.  ^^^  168ih  section  of  the  Act;  but  that  they  acted  as 
HbIemiT"  consignors  for  Mr.  Nicholas,  against  whom  the  Company 
should  have  proceeded,  as  the  person  who  caused  the 
said  goods  to  be  sent/'  I  do  not  give  any  opinion  whe- 
ther or  not  the  Company  might  so  have  proceeded,  fiut 
the  justices  go  on  to  say,  *^  we  were  also  of  opinion  that,  to 
establish  an  offence  within  the  meaning  of  the  said  168tb 
section,  it  was  necessary  that  there  should  be  a  guilty 
knowledge:  that  in  this  case  there  wasnoguilty  knowledge, 
but,  on  the  contrary,  the  respondents  acted  under  the  full 
belief  that  the  goods  were  correctly  described,  and  had 
previously  used  all  proper  diligence  to  inform  themselves 
of  the  fact."  As  to  this  latter  reason  I  think  the  justices 
were  perfectly  right :  actus  nan  facit  reum  nisi  mens  sit 
Tea.  The  act  with  which  the  respondents  were  charged 
is  an  offence  created  by  statute,  and  for  which  the  person 
committing  it  is  liable  to  a  penalty  or  to  imprisonment. 
Not  only  was  there  no  proof  of  guilty  knowledge  on  the 
part  of  the  respondents,  but  the  presumption  of  a  guilty 
knowledge  on  their  part,  if  any  could  be  raised,  was  re- 
butted by  the  proof  that  a  fraud  had  been  practised  upon 
them  by  Nicholas,  in  describing  the  goods  &lsely,  just 
as  much  as  if,  after  harmless  goods  had  been  delivered 
by  him  for  consignment,  perilous  goods  had  been  substi- 
tuted by  him  in  their  place,  without  the  knowledge  of 
the  respondents.  There  was  neither  negligence  nor 
moral  guilt  of  any  kind  on  their  parts :  and  are  they 
to  be  made  the  victims  of  Nicholas's  fraud  ?  I  am  in- 
clined  to  think  that  they  are  civilly  liable  to  the  Com- 
pany, as  being  the  persons  who  actually  sent  the  goods 
by  the  railway :  but  I  am  clearly  of  opinion  that  they 
are  not  criminally  liable  under  this  Act :  and  that  Nicholas 
was  the  person  against  whom  these  proceedings  should 
have  been  taken. 


Gabtov. 
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WiQHTMAK  J.  I  think  that  the  respoDdents  may  be  }S59. 
civilly  liable  to  the  Company :  but  I  am  of  opinion  that  bkarve 
they  are  not  liable  to  a  conviction  under  this  Act.  It 
is  true  that  they  acted  nominally  as  the  consignors  of  the 
goods :  but  I  think  that  the  justices  were  right  in  holding 
that  the  respondents  were  not  the  senders  within  the 
meaning  of  the  Act,  so  as  to  render  them  criminally 
liable  for  the  dangerous  character  of  the  goods,  in  the 
absence  of  any  guilty  knowledge  of  that  dangerous 
character.  Not  only  is  there  no  proof  of  such  guilty 
knowledge  on  their  part,  but  it  appears,  further,  that  they 
were  imposed  upon,  and  misinformed  as  to  the  nature  of 
the  goods  by  a  person  who  did  know  their  real  nature. 
I  think  that  the  conclusion  at  which  the  justices  arrived 
was  perfectly  correct 

Erlb  J.  I  am  of  opinion  that  one  of  the  reasons 
given  by  the  justices  for  their  decision  was  wrong, 
namely,  their  finding  that  the  respondents  ''acted  as 
consignors  for  Mr.  NichoUu^  '<  the  person  who  caused 
the  goods  to  be  sent"  I  think  it  is  clear  firom  the  facts 
of  the  case,  and  from  the  written  contract,  that  the  re- 
spondents were  the  consignors  of  the  goods :  but  I  think 
they  were  not  senders  within  the  meaning  of  the  Act,  so 
as  to  render  them  liable  to  a  conviction.  They  would 
have  been  liable,  if  the  Act  bad  merely  provided  that 
where  dangerous  goods  were  sent  without  notice  the 
sender  should  be  liable  to  pay  the  Company  \0L  But 
the  Act  makes  such  sending  an  offence  also  punishable 
by  imprisonment.  I  was  inclined  to  think,  at  first,  that 
the  provision  was  merely  protective :  but,  if  it  create  a 
criminal  offence,  which  I  am  not  prepared  to  deny,  then 
the  mere  sending  by  the  respondents,  without  a  guilty 
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1859.  knowledge  on  their  part,  would  not  render  them  crim- 
Hbabnx  inally  liable :  although,  as  they  took  Nicholases  word  for 
Garton.      ^^^  contents  of  the  parcels,  and  sent  them  by  the  railway, 

they  would  be  civilly  liable  to  the  Company  for  any 

mischief  arising  from  that  sending. 

Crompton  J.  I  think  the  justices  were  right  in  de- 
ciding that  the  respondents  were  not  the  senders  of  the 
goods,  within  the  meaning  of  the  enactment,  so  as  to 
render  them  liable  to  a  penalty  or  to  imprisonment; 
though  I  think  they  were  the  senders  so  far  as  to  render 
them  civilly  liable  to  the  Company  for  any  damage  arising 
from  the  sending.  I  do  not  think  that  the  Act  is  merely 
for  the  protection  of  the  railway  :  it  is  also  for  the  pro- 
tection of  the  public ;  and  it  makes  the  sending  a  crime, 
not  merely  in  form,  but  in  reality,  by  affixing  a  punish- 
ment to  it  Now  it  is  a  rule  of  criminal  law  that  a 
person  cannot  be  criminally  liable  for  acting  as  the  agent 
of  another  without  any  knowledge  that  he  was  acting 
wrongly.  Applying  that  rule  to  the  construction  of  this 
statute,  we  must  hold  that  it  intended  to  make  the  senders 
of  dangerous  goods  for  another  without  notice  liable  only 
where  they  sent  them  knowingly.  It  was  Nicholas  who 
sent  these  goods  knowingly,  not  the  respondents,  who 
were  imposed  upon  by  his  misrepresentation.  I  think 
that  Nicholas  would  probably  be  liable  under  the  Act, 
although  it  is  not  necessary  to  decide  that  point :  but  I 
am  clearly  of  opinion  that  the  respondents,  though  civilly 
liable,  are  no{  liable  criminally :  and  that  the  justices 
were  right  in  refusing  to  convict 

Judgment  for  the  respondents. 
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The  Queen  against  Edmunbson.  Saturday, 

June  nth. 

TtTELSBY^  In  this  Term,  obtained  a  rule  calling  on  Sect.  10  of 

the  prosecutors  to  shew  cause  whj  a  conviction  ^  5^^  enacts 

of  John  Edmundsan,  dated  4th  March,  1869,  whereby  ^"^jj^fo^ 

the  said  John  Edmundson  was  deemed  and  adjudged  to  ^7  two  jus- 

•*      o  ticses,  upon 

be  guilty  of  a  misdemeanour,  and  adjudged  to  forfeit  and  ^^P^'^^, 

pay  the  sum  of  201  as  therein  mentioned,  and  also  an  npon  oath  that 

there  is  cause 
order  of  Sessions  made  by  the  Recorder  of  Manchester  to  suspect  that 

in  confirmation  thereof,  should  not  be  severally  quashed,  emb^ed 

The  conviction  stated  that,  on  4th  March,  1859,  at  S*^^"^^ 

the  city  of  Manchester,  the  sidd  J.  Mdmundson  was  con-  "j^^^^ 

victed  before  Daniel  Maude  Esq.,  the  stipendiary  magis-  "inanydwel- 

trate  for  the  said  city,  for  that,  on  28th  January,  1859,  <ratiiouse,yard, 

gazden,  or 
the  said  J.  Edmundson  unlawfully  had  in  his  possession  other  place  or 

and  on  his  premises,  to  wit  in  a  bouse  and  place  of  the  usue  a  search 

said  J.  Edmundson,  to  wit  a  warehouse  situate  and  being  thTsearc^^n 

within  the  city  aforesaid,  certain  materials  used  in  the  ^^eve^such 

woollen,  linen,  cotton,  mohair  and  silk  manufactures  ^^P^^^jJ^® 

respectively,  then  and  there  respectively  snspected  to  any  such  ma- 

tenaiSf  sus- 
be  purloined  and  embezzled  respectively,  to  wit  &c.  pectedtobe 

purloined  or 

[setting  out  the  materials].     That  the  said  J.  Edmund--  embezzled,  are 

son  had,  on  being  first  brought  up  upon  the  said  charge,  to  cause  the  ' 

applied  for  and  obtained  two  adjournments  of  the  hear-  ^Sn*"in  ^ 

ing  of  the  charge  aforesaid  until  the  said  4th  March,  Z^^^^^t^ 

1859  j  but  did  not  at  any  time  produce  before  the  said  ^^^^^  „ 

they  are  found, 
to  be  brought 

before  two  justices :  and  if  the  said  person  shall  not  eive  an  account  to  their  satisfisustion 

of  how  he  came  by  the  same,  he  shall  be  adjudged  guiUy  of  a  misdemeanour. 
Held,  that  a  warehonse,  occupied  for  business  purposes  only,  and  not  within  the  cur- 

tilaee  of  or  connected  with  any  dwelling  house,  was  a  ''place''  'within  the  meaning  of  the 

section. 
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1859.  Btipendiary  magistrate  the  party  or  parties,  or  any  person 
The  QuEBN  ^^  persons  who  was  or  were,  in  the  opinion  of  the  said 
Edm uNDflov.  magistrate,  duly  entitled  to  dispose  of  the  same  materials, 
of  whom  he,  the  said  J,  Edmundsanf  bought  or  received 
the  same ;  nor  did  he,  on  any  of  the  said  days,  or  at  any 
time,  give  an  account,  to  the  satisfaction  of  the  said 
magistrate,  how  he  came  by  the  said  materials,  nor  that 
the  same  were  honestly  come  by;  contrary  to  the  sta- 
tutes in  that  case  made  and  provided :  whereupon  the 
said  magistrate  adjudged  him,  the  said  J,  Edmundson, 
to  be  guilty  of  a  misdemeanour,  and  adjudged  him,  for 

his  said  offence,  to  forfeit  and  pay  the  sum  of  20/. 

* 

The  conviction  was  appealed  against,  and,  on  4th 
April,  1859,  was  confirmed  by  the  Recorder  of  Man- 
Chester,  with  costs. 

The  affidavit  of  Edmundson,  upon  which,  with  others, 
the  rule  was  obtained,  stated,  among  other  matters,  that 
the  warehouse  in  which  the  said  materials  were  found 
consisted  of  two  rooms  in  certain  premises  and  buildings 
which  he  occupied  as  a  warehouse,  and  for  business 
purposes  only ;  and  the  remaining  rooms  of  the  same 
building  had  been  and  were  used  and  occupied  for 
warehouse  and  business  purposes  only  by  other  persons 
named  in  the  affidavit.  That  no  person  slept  upon  or 
resided  upon  the  said  buildings  or  premises.  That  the 
said  warehouse  was  situate  in  that  portion  of  the  city 
used  for  business  purposes  only,  and  that  there  are  a 
large  number  of  warehouses  erected,  used  and  occupied 
adjoining  and  contiguous  thereto.  That  Edmundsan,  and 
the  whole  of  the  said  parties  occupying  the  said  build- 
ings aforesaid,  lived  away  from  the  said  place  of  business 
respectively,  and  that  £</mun^5on  himself  resided  upwards 
of  a  mile  and  a  half  therefrom. 
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The  affidavit  of  one  of  the  clerks  to  the  solicitor  of       i859. 
J.  Edmundsan  stated  that,  at  the  hearing  before  the    The  Qubsn 
magistrate,  and  also  at  the  hearing  of  the  appeal  against    f^^i^^i^ov 
the  said  conviction^  it  was  admitted,  on  behalf  of  the  pro- 
secutor,  that  the  said  warehouse  was  unconnected  with 
and  apart  from,  and  was  not  within  the  curtilage  of,  any 
dwelling  house. 

Edioard  James  and  Leresche  now  shewed  cause.  The 
question  turns  upon  the  construction  of  stat.  17  G.  3. 
c  56.  (a)  s.  10.,  which  is  as  follows.  **  And  whereas  it 
frequently  happens  that  materials  used  in  the  manufac- 
tures before  mentioned,  are  found,  or  known  to  be  con- 
cealed in  the  possession  of  persons  who  have  received 
the  same,  knowing  them  to  be  purloined  or  embezzled, 
or  of  persons  known  not  to  be  entitled  to  dispose  of 
the  same;  and  whereas  the  discovery  and  conviction  of 
the  purloiners  and  embezzlers,  buyers  and  receivers,  of 
such  materials,  is  iuU  of  di£Sculty,  from  the  close  and 
clandestine  manner  in  which  the  offence  is  committed ; 
and  there  is  still  greater  difficulty  in  proving  whose  pro- 
perty such  materials  are ;  and  it  would  tend  to  the  dis- 
couragement and  suppression  of  such  offences,  if  the 
discovery  and  conviction  of  such  offenders  were  ren- 
dered more  easy :  and  whereas,  by**  stat.  22  G.  2.  c.  27., 
**  justices  of  the  peace,  after  conviction  of  any  offender 
for  purloining  or  embezzling  the  said  materials,  or  for 
buying  or  receiving  the  same,  are  authorized  to  grant 

{a)  "  For  amending  and  rendering*more  effectual  the  seTeral  laws  now 
in  being,  for  the  more  efibctual  prerenting  of  frauds  and  abuses  by  per- 
sons employed  in  the  manu&cture  of  hats,  and  in  the  woollen,  linen, 
fustian,  cotton,  iron,  letfther,  fur,  hemp,  flax,  mohair,  and  silk  manufactures ; 
and  also  for  making  piOTiBions  to  prerent  frauds  by  journeymen  dyers." 
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1859.  warrants  for  searching  the  houses  and  other  places  of 
The  QuEBN  ^b^  persons  so  convicted^  bat  no  such  authority  is  given 
Edmundsoh.  before  conviction,  nor  in  any  other  house  or  place,  except 
such  as  belongs  to  a  person  convicted ;  be  it  therefore 
further  enacted,  that  it  shall  and  may  be  lawful  for  any 
two  justices  of  the  peace  of  any  county,  riding,  division, 
city,  liberty,  town,  or  place,  upon  complaint  made  to 
them,  upon  oath,  by  any  one  credible  person,  or  (being 
of  the  people  called  Quakers)  upon  solemn  affirmation, 
that  there  is  reason  to  suspect  that  any  such  purloined 
or  embezzled  materials,  whether  mixed  or  unmixed, 
wrought  or  unwrought,  are  concealed  in  any  dwelling 
house,  outhouse,  yard,  garden,  or  other  place  or  places, 
by  virtue  of  a  warrant  under  their  hands  and  seals,  to 
cause  every  such  dwelling  house,  outhouse,  yard,  garden, 
or  place,  to  be  searched  in  the  day  time :  and  if  any 
such  materials,  suspected  to  be  purloined  or  embezzled, 
shall  be  found  therein,  to  cause  the  same,  and  the  person 
or  persons  in  whose  house,  outhouse,  yard,  garden,  or 
other  place,  the  same  shall  be  found,  to  be  brought  before 
any  two  justices  of  the  peace  for  the  same  county,  riding, 
division,  city,  liberty,  town,  or  place ;  and  if  the  said 
person  or  persons  shall  not  give  an  account,  to  the  satis- 
faction of  such  justices,  how  he,  she,  or  they  came  by 
the  same,  then  the  said  person  or  persons  so  offending, 
shall  be  deemed  and  adjudged  guilty  of  a  misdemeanour, 
and  shall  be  punished  in  manner  hereinafter  mentioned, 
although  no  proof  shall  be  given  to  whom  such  mate- 
rials belong."  The  question  is,  whether  a  warehouse  such 
as  that  occupied  by  the  defendant  is  a  place  which  may 
be  searched  under  the  section,  and  the  owner  of  which, 
if  materials  suspected  to  be  purloined  are  found  there, 
is  bound  to  shew  how  he  came  by  them.  A  warehouse  is 
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certainly  either  a  '*  house"  or  *^  outhouse  ;"*  and  the  fact        1859. 
of  this  warehouse  not  being  within  the  curtilage  of  a    xbo  Quebn 
dwelling  house  does  not  make  it  the  less  a  house  or    ZDumitBon. 
an  outhouse,   or,   looking  at  the  mischief  which  the 
statute   was  intended  to  remedy,  take  it  out  of  the 
operation  of  the  section.     A  warehouse   of  this  kind 
affords  peculiar  facilities  for  the  reception  of  these  mate- 
rials, if  purloined ;  while,  at  the  same  time,  the  owner 
of  the  building  would  have  peculiar  facility  in  account- 
ing for  the  materials  being  there,  if  they,  were  lawfully 
come  by.     But,  at  all  events,  a  warehouse  clearly  comes 
within  the  term  ''other  place  or  places."    It  does  so, 
even  if  these  words  are  to  be  construed  as  meaning 
"  other  place  or  places"  ejusdem  generis  with  the  par- 
ticular places  previously  named.     But  the  words  must 
be  construed  by  looking  at  the  object  of  the  Act ;  and, 
so  construed^  it  is  clear  that  they  mean  ''other  place 
or  places"   in  which  these  materials,  if  purloined,  are 
likely  to  be  placed*     This  rule  of  interpretation  was 
followed  in  Rex  v.  Arnold  {a).     Stat.  9  G.  1.  c.  22.  (The 
"Black  Act*^  recites  that  "several  ilMesigning  and  dis- 
orderly persons  have  of  late  associated  themselves,"  "and 
have,"  "armed  with  swords^  fire  arms,  and  other  offensive 
weapons,  several  of  them  with  their  faces  blacked,  or  in 
disguised  habits,"  "unlawfully  hunted**  &c.,  and  then 
enacts  "  that  if  any  person  or  persons,"  "  being  armed  with 
swords,  firearms,  or  other  offensive  weapons,  and  having 
his  or  their  faces  blacked,  or  being  otherwise  disguised," 
shall  unlawfully  hunt,  &c.,  "  or  shall  wilfully  and  mali- 
ciously shoot  at  any  person  in  any  dwelling  house,  or 
other  place^"  every  person  so  offending  shall  be  guilty  of 
felony.    It  was  held,  in  Rex  v.  Arnold  (a)^  that,  under  this 
(«)  8  St.  Tr,  290.  313 ;  East  P.  C.  412. 
VOU   II.  G  E.    &    K. 
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1859.  Acty  a  person  might  be  convicted  for  shooting  at  another. 
The  QuBKH  although  the  person  shooting  had  not  his  face  blacked,  nor 
Edmundsom  ^^®  otherwise  disguised  at  the  time.  So  in  Rossel,  qui 
tarn  8fc.,  V.  Kitchen  (a)  an  action  had  been  brought  upon 
Stat  1  Jac.  1.  c.  22.,  "concerning  tanners,  curriers,  shoe- 
makers, and  other  artificers  occupying  the  cutting  of 
leather,"  against  the  defendant,  who  was  a  butcher,  for 
an  offence  under  the  Act :  and  it  was  objected  that  he 
did  not  come  within  the  class  of  persons  with  a  view  to 
whom  the  Act  was  framed.  But  it  was  held  that,  as  the 
object  of  the  Act  was,  generally,  to  secure  the  proper 
manufacture  of  leather,  the  Act  must  be  considered  to 
extend  to  any  persons  committing  an  offence  prohibited 
by  it,  and  not  merely  to  the  class  of  persons  enumerated 
in  the  title.  So,  in  Lowther  v.  TTie  Earl  of  Radnor  (b), 
it  was  held  that  stat  20  G.  2.  c.  19.,  which  gives  a 
magistrate  jurisdiction  to  determine  differences  respect- 
ing wages  between  masters  and  servants  in  husbandry, 
artificers,  handicraftsmen  &c.,  "  and  other  labourers  em- 
ployed for  any  certain  time,  or  in  any  other  manner," 
extended  to  labourers  of  all  descriptions,  and  not  merely 
to  labourers  in  the  particular  employments  previously 
enumerated.    [The  Court  then  called  on  the  other  side.] 

Webby  and  Femley^  contra.  A  warehouse  such  as 
this  does  not  come  within  the  definition  of  any  of  the 
particular  places  specified  in  the  Act.  And,  to  bring 
it  within  the  meaning  of  "  other  place  or  places,*'  (which 
would,  no  doubt,  render  the  conviction  right),  it  must 
be  a  place  ejusdem  generis  with  those  previously  speci- 
fied ;  that  is,  a  place  belonging  to  or  connected  with  a 
dwelling  house,  which  this  warehouse  is  not.  In  Rex  v. 
The  Manchester  and  Salford  JVatertoorks  Company  (c)  it 
(a)  1  Burr,  497,  {b)  8  East,  113.  (c)  1  J?.  #  C.  630. 
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was  held  that  pipes,  works  and  other  apparatus  of  a  water  1859. 
Company  were  not  a  "  tenement''  rateable  under  an  Act  xhe  Qubbh 
which  imposed  rates  upon  the  occupiers  of  all  messuages,  £ok  J^dsom 
hottsesy  warehouses,  shops,  cellars,  &c.^  **  and  other  tene- 
ments." So,  in  Sandiman  v.  Breach  {a\  it  was  held 
that  Stat.  29  Car.  2.  c.  7.  «.  1.,  which  prohibits  any 
"  tradesman,  artificer,  workman,  labourer,  or  other  per* 
son  whatsoever,'^  from  pursuing  his  ordinary  calling  upon 
the  Lord's  day,  did  not  include,  in  the  words  ''  or  other 
person  whatsoever,"  the  owner  and  driver  of  a  stage 
coach,  but  applied  only  to  persons  ejusdem  generis  with 
those  previously  specified*  In  re  Boothroyd  (i),  Regina 
V.  fFSeock  (c)  and  Dams  v.  Nest  (d)  were  cases  of  con- 
victions under  this  Act ;  but  in  all  of  them  the  materials 
were  found  in  a  dwelling  house ;  and  there  is  no  case 
of  any  conviction  for  the  possession  of  such  materials  in 
a  warehouse. 

Lord  Campbell  C.  J.  We  have  here  to  consider  whe- 
ther the  magistrates  were  acting  within  their  jurisdiction. 
Mr.  WeUby  has  very  properly  admitted  that  if  a  warehouse 
is  included  within  the  ^' other  place  or  places'*  described  in 
sect.  10  of  Stat  17  G.Z.  c.  56.,  the  conviction  was  right. 
I  have  no  doubt  that  a  warehouse  is  so  included.  The 
general  principle  laid  down  in  all  the  cases  which  have 
been  cited  is  that,  where  particular  words  are  followed 
by  general  words,  the  latter  must  be  construed  as  ejusdem 
generis  with  the  former.  I  think  that  a  warehouse  is 
clearly  a  '^  place"  ejusdem  generis  with  the  particular 
places,  "  dwelling  house,  outhouse"  &c.,  set  out  previously 
in  the  section.   It  would  certainly  be  so  if  it  were  within 

(a)  7B.^a  96.  (h)  16  M.  f  W,  1. 

(r)  7  g.  B,  317.  (rf)  6  C.  #•  P.  167. 

Q   2 
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1869.  *the  curtilage  of  a  dwelling  house:  and  I  do  not  think 
iTie  QuEBN  ^^^^  ^^^  f^c^  of  i^^  being  a  small  distance  outside  the 
EDMUNDgoH.  curtilage  would  take  it  out  of  the  enactment  Sect.  10 
provides,  generally^  that  the  receivers  of  stolen  property 
— not  merely  persons  employed  by  the  owners,  but  any 
persons  having  stolen  goods  of  this  kind  in  their  posses- 
sion— are  liable  to  have  their  premises  searched,  and,  if 
any  property  suspected  to  be  stolen  is  found  there,  must 
prove  to  the  satisfaction  of  the  justices  how  it  was  come 
by.  It  was  in  the  power  of  the  Legislature,  though  it 
is  a  power  which  it  would  be  necessary  to  exercise 
sparingly,  and  only  where  it  was  clearly  for  the  benefit 
of  the  public,  to  throw,  as  has  been  thrown  under  this 
Act,  the  burthen  of  proving  innocent  possession  upon 
the  parties  on  whose  premises  the  materials  are  found. 
I  have  no  doubt  that  warehouses  are  within  the  mischief 
of  the  statute,  as  being  places  peculiarly  adapted  for 
the  unlawful  reception  of  these  materials ;  and,  as  I  have 
already  said,  they  are  ejusdem  generis  with  the  particular 
*  places  previously  named  in  the  Act.     I  am  therefore  of 

opinion  that  the  justices  acted  within  their  jurisdiction, 
and  that  the  conviction  was  right. 

WiQHTMAN  J.  I  have  not  been  in  Court  during  the 
whole  of  the  argument :  but,  so  far  as  I  am  able  to  form 
an  opinion,  I  think  that  section  10  was  intended  to  in- 
clude warehouses,  and  that  the  conviction  was  right. 

Eble  J.  I  also  am  of  opinion  that  the  conviction 
was  right.  Sect.  10  enacts  that  search  may  be  made 
for  these  materials,  where  there  is  reason  to  suspect  that 
they  have  been  purloined,  in  '^any  dwelling  house, 
outhouse,  yard,  garden,  or  other  place  or  places ;"  and 
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the  owner  of  the  place  where  they  are  Found,  is  to  be  IB69. 
bound  to  shew  how  he  came  by  them.  The  only  point  xhe  Qdbbn 
here  is,  whether  a  warehouse  is  to  be  held  as  one  p^„J*  _ 
of  those  "  other"  "  places.**  In  deciding  that,  we  must 
construe  the  statute  with  reference  to  the  object  of  the 
Legblature  in  passing  it^  and  the  evil  which  it  was  intended 
to  remedy.  Sect.  10  recites  that  the  discovery  and  con- 
viction ofpersonsin  possession  of  purloined  and  embezzled 
materials  of  this  nature  is  very  diflScult,  and  that  there  is 
still  greater  difficulty  in  proving  the  ownership  of  the 
property:  and  in  order,  as  is  recited,  to  render  a  convic- 
tion more  easy,  it  imposes  upon  persons  in  whose  posses- 
sion the  materials  suspected  to  have  been  purloined  arc 
found  the  duty  of  accounting  for  the  way  in  which  they 
were  come  by.  It  being  supposed  that  materials  of  this 
kind  might  be  easily  carried  away  from  the  manufacturers 
and  handed  over  to  dishonest  persons,  it  seems  to  me 
that  a  warehouse,  being  a  place  affording  peculiar  facility 
fur  the  reception  of  these  stolen  materials,  and,  at  the 
same  time,  a  place  the  owner  of  which  would  have  pecu- 
liar facility  in  accounting  for  his  possession  of  the  goods, 
is  just  one  of  those  *^  places'*  which  the  Legislature  in- 
tended to  include  in  sect.  10.  The  language  of  the 
section  is,  no  doubt,  extensive :  but  looking,  as  I  have 
said,  to  the  mischief  against  which  th»  Act  was  intended 
to  guard,  I  have  no  doubt  that  a  warehouse  b  within 
the  Act. 

Cbompton  J.  I  did  not  hear  much  of  the  argument 
in  this  case  :  but  I  heard  the  motion  for  a  rule  nisi,  and 
thought  then,  as  I  think  now,  that  there  was  not  much 
in  the  point  raised  by  the  defendant.  I  am  of  opinion 
that  the  conviction  was  right 

Uule  discharged. 
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1859. 


Saturday^ 
June  Uth. 


The  Queen  against  Owens. 


The  mayor  of    HPHIS  was  an   information,  in  the  nature  of  a  quo 

a  borough  not     X  . 

warranto,  at  the  relation  of  Osman  Pountney^  calling 
on  defendant  to  shew  by  what  authority  he  claimed  to 
have,  use  and  enjoy  the  office,  liberties,  privileges  and 
franchises  of  councillor  of  the  borough  of  Bewdky, 

Plea.  That  on  1st  November^  1858,  at  the  borough 
aforesaid,  one  third  part  of  the  whole  number  of  coun- 
cillors assigned  to  and  elected  in  the  said  borough,  to 
wit  four  of  the  said  councillors  who  had  then  been  for 
the  longest  time  in  office  without  reelection,  went  out 
of  office,  and  that  defendant  was  one  of  the  said  four 
councillors  who  so  went  out  of  office,  in  so  far  as  he 

That  afterwards,  to  wit  on  the 
same  day  and  year  last  aforesaid,  in  the  borough  afore- 


divided  into 
wards,  who, 
with  iJie  two 
assessorB, 
presides  at 
and  declares 
the  result  of 
an  election  of 
town  council- 
lors for  the 
borough,  under 
Stat.  5  &  6 
>r.4.  C.76. 
M.  32 — 35.,  is 
precluded 
nom  being  a 
candidate  for 
election  as 
town  coun- 
cillor; inas- 

muchas,  acting  lawfully  could  or  might. 

as  returning  •'  ° 

officer,  he 
cannot  return 

himself:  said,  an  election  of  four  councillors  to  supply  the  place 

Under  sect  28,      ^    '  ,  .     «,  ^  .,  \    ,i 

which  enacts  of  those  who  SO  Went  out  of  officc  as  aforesaid  was  held 

shallTe^h^^  before  defendant,  he  then  and  there  being  the  mayor 

ciiloi"**during  ^^  ^^  ^^^  borough  duly  elected,  and  entitled  to  hold 

he^haU  h"d  *"^  exercise  the  said  office  of  mayor  until  the  9th  day 

mj  office  or     of  November  in  the  year  aforesaid,  and  until  his  suc- 
place  of  profit,  "^  ' 

other  than  that  cessor  should  have  been  duly  elected,  and  before  John 

of  mayor,"  in 

the  disposal  of  Parsons  and  William  Cooker  who  then  and  there  were 

the  borough,     two  assessors  of  the   said  borough.     That  defendant, 

the  mayor  is 

eligible  as 

town  councillor,  if  the  borough  is  divided  into  wards,  for  a  ward  in  which  he  is  not  acting 

as  returning  officer. 

Where  the  mayor  is  one  of  the  councilloirs  who  go  out  of  office  on  the  1st  November,  he 
eauses  a  vacancy  in  the  number  of  councillors,  though,  as  mayor,  he  continues  a  member 
of  the  council  tUl  the  9th  November. 
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being  then  and  there  on  the  burgess  list,  and  also  on  IS69. 
the  burgess  roll  of  the  burgesses  of  the  said  borough,  did  The  Qubim 
then  and  there,  at  the  request  of  several  of  the  burgesses  Owus. 
of  the  said  borough,  consent  to  allow  himself  to  be 
reelected  and  rechosen  a  councillor  of  the  said  borough 
in  the  place  of  one  of  those  who  had  then  so  gone  out 
of  oflBce  as  aforesaid,  and  that,  at  the  said  election  so 
held  before  him  the  defendant,  so  being  the  mayor  of 
the  said  borough,  and  before  the  said  two  assessors  as 
aforesaid,  the  burgesses  of  the  said  borough  entitled  to 
▼ote  at  the  said  election  did  openlj  assemble,  and  did 
then  and  there,  according  to  the  provisions  of  stat.  5  k6 
9F.  4.  c.  76.,  reelect  and  rechoose  defendant  to  be  a 
councillor  of  the  said  borough  in  the  place  of  one  of 
those  who  had  so  gone  out  of  office  as  aforesaid.  That 
at  the  conclusion  of  the  said  election  defendant,  so 
being  the  mayor  of  the  said  borough  as  aforesaid,  and 
the  said  two  assessors,  did  together  then  and  there  ex- 
amine the  voting  papers  delivered  to  them  at  the  said 
election,  and  did  then  and  there  ascertain  and  declare 
him  the  defendant  to  be  one  of  the  four  burgesses  of  the 
said  borough  having  a  majority  of  votes,  and  to  be  duly 
reelected  .to  be  a  councillor  of  the  said  borough  in  the 
place  of  one  of  the  four  councillors  who  had  so  gone  out 
of  office  as  aforesaid,  according  to  the  provisions  of  the 
said  Act  That  the  said  Osman  Potminey^  the  relator 
named  in  the  said  information,  was  then  and  there  a 
duly  enrolled  burgess  of  the  said  borough,  and  was 
present  and  voted  at  the  said  election.  That  defend- 
ant, being  so  elected  such  councillor  as  aforesaid,  did 
afterwards,  and  before  he  in  any  way  acted  as  such 
councillor,  as  aforesaid  (except  as  in  the  said  Act  as  in 
that  behalf  excepted  and   permitted),  to  wit   on   3rd 
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1859.       November^  1858,   make   and  subscribe  the  declaration 

The  QuKEH     in  that  behalf  prescribed  and  required  in  and  by  the 

Owsirs.       ^^^  ^^^  Ai^^  ^^^n  AQ^  there  accepted  and  took  upon 

himself  the  said  office  of  a  councillor  of  the  said  borough 

of  Bewdley.     Verification . 

Demurrer.    Joinder  in  demurrer. 

Huddleston,  in  support  of  the  demurrer. — The  election 
was  bad.  First,  there  was  no  vacancy  in  the  council. 
By  sect.  31  of  stat.  6  &  6  W.^.c.  76.,  one-third  of  the 
councillors  go  out  of  office  on  the  1st  November  in  each 
year.  But  sect.  26  enacts,  *'  that  the  mayor  and  alder- 
men shall,  during  their  respective  offices,  continue  to  be 
members  of  the  council  of  the  borough,  notwithstanding 
anything  hereinafter  contained  as  to  councillors  going 
out  of  office  at  the  end  of  three  years."  The  defendant, 
therefore,  as  mayor,  still  remained  a  member  of  the 
council  at  the  time  of  the  election  of  councillors  set  forth 
in  the  plea.  [Crompton  J.  The  mayor  is,  in  fact,  a 
supernumerary  in  the  council  until  the  9th  NavembeTf 
when  the  new  mayor  is  elected.  Lord  Campbell  C.  J. 
He  remains  a  member  of  the  council  but  not  a  coun- 
cillor.] Secondly,  the  defendant,  as  mayor,  could  not 
join  in  returning  himself  as  a  councillor.  It  is  a  general 
principle  that  a  returning  officer  cannot  return  himself; 
Dalian  an  the  Office  and  Authority  of  Sheriffs^  p.  332 ; 
Majfe  Parliamentary  Law,  p.  33.  [Ix)rd  Campbell  C.  J. 
Sir  Edward  Coke  was  made' sheriff  of  Bucks,  in  order  to 
prevent  his  being  returned  as  member  for  the  county.] 
It  will  perhaps  be  contended,  on  the  authority  of  Regina 
V.  Ledgard  (a),  that  the  mayor's  duties,  as  returning 

(a)  8^.  #£.535. 
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examine  into  the  qualifications  of  the  voters,  his  duties  ^he  Queen 
are  not  merely  ministerial.  He  has  to  examine  the  qweks. 
voting  papers,  and  to  see  that  they  are  in  the  proper 
form;  Regina  v.  Tart  (a) ;  and,  in  the  case  of  an  equality 
of  votes  for  two  or  more  candidates,  he  might  have 
to  give  a  sort  of  casting  vote.  So  that,  in  such  case, 
he  might,  if  it  were  lawful  for  him  to  be  a  candidate  at 
all,  assist  in  giving  such  a  vote  in  his  own  favour. 
SecL  36  provides  for  the  election  of  one  of  the  aldermen 
to  act  as  mayor  in  case  of  the  mayor  being  ''dead, 
absent,  or  otherwise  incapable  of  acting*'  ''  with  respect 
to  elections'' :  but  it  makes  no  provision  enabling  the 
mayor  during  his  term  of  office,  and  while,  in  conse- 
quence, he  is  the  returning  officer  for  the  whole  borough 
(if  not  divided  into  wards),  to  be  a  candidate  for  the 
office  of  councillor.  There  are  no  wards  in  Bewdky, 
and  therefore  the  defendant  was  ineligible. 

IHgott  Seijt,  contra.  The  first  point  came  incident- 
ally before  the  Court  in  Frost  v.  Mayor  of  Chester  (6), 
although  the  decision  turned  upon  the  question  as  to 
what  was  the  proper  mode  of  impeaching  the  election. 
[Lord  Campbell  C.  J.  We  will  hear  you  upon  that  point 
if  you  succeed  in  shewing  that  the  second  objection  is 
not  tenable.]  As  to  the  second  point :  the  duty  of  the 
mayor,  at  an  election  of  councillors,  is  purely  minis- 
terial; and  the  re-election  of  the  defendant  as  councillor 
was  not  invalid  by  reason  of  his  having,  on  that  election, 
acted  as  returning  officer.  The  rule  which  prohibits  a 
sheriff  fix)m  returning  himself  as  member  for  the  county, 

(fl)  \E,iE.  618.  (A)  5KiB.  631. 
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1859  is  founded  upon  reasons  which  do  not  apply  to  the  present 
The  QoBKN  case.  The  mayor  here  does  not  act  alone.  [  Wightman  J. 
OwBKB.  '^  ^^  ^^^  assessors  diflered,  on  an  equality  of  votes,  the 
mayor  might  then  have  to  give  a  sort  of  casting  vote,  and  so 
would  act  judicially.]  In  Regina  v.  Ledgard  (a),  Patteum 
J.,  in  giving  his  judgment,  says,  '*  If  the  returning  officer 
were  to  take  it  on  himself  to  decide  on  the  qualification, 
no  better  mode  t)f  fraud  could  be  devised:  for  he  might 
assume  the  want  of  qualification,  and  put  the  borough  to 
a  quo  warranto.  The  Act  studiously  makes  the  return* 
ing  officer  ministerial  for  the  purpose  of  summing  up  the 
votes,  and  declaring  the  party  who  has  the  greatest  number 
to  be  elected.  It  is  no  business  of  his  whether  the  can- 
didate be  qualified  or  not ;  I  do  not  know  that  he  would 
be  bound  to  notice  his  not  being  on  the  burgess  roll.*' 
Sect  28  enacts,  that  no  person  shall  be  qualified  to  be 
elected,  or  to  be  a  councillor  or  an  alderman,  '^during 
such  time  as  he  shall  hold  any  office  or  place  of  profit, 
other  than  that  of  mayor,  in  the  gift  or  disposal  of  the 
council.''  The  tenure  of  office  as  mayor  is  therefore  ex- 
cepted from  the  list  of  disqualifications  given  in  that 
section.  [^Cromptan  J.  Thb  is  not  an  objection  to  the 
qualification  of  the  mayor  to  be  elected  a  councillor,  but 
to  his  returning  himself  as  a  councillor,  while  acting  as 
returning  officer.]  All  the  grievances  suggested  by  the 
other  side  might  happen  if  the  candidate  were  a  friend 
of  the  mayor,  just  as  much  as  when  the  mayor  himself 
was  a  candidate ;  yet  it  cannot  be  contended  that  the 
mayor  could  not  return  a  friend. 

Lord  Campbell  C.  J.     I  am  of  opinion  that  our 

(a)  8A,^E,  636.  646. 
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judgment  should  be  for  the  relator.  The  question  is  1859. 
whether  this  election  of  the  major  as  a  councillor,  he  The  Quekm 
himself  acting  at  the  election  as  returning  officer,  was 
valid.  Upon  the  maxim  that  no  one  shall  be  judge  in 
hb  own  causey  I  am  of  opinion  that  a  returning  officer 
cannot  be  allowed,  at  the  election  over  which  he  pre- 
sides as  such  returning  officer,  to  return  himself.  The 
duties  of  the  major  of  a  borough,  as  returning  officer, 
are  not  purelj  ministerial.  He  has  to  decide  whether 
the  votes  are  given  in  proper  form,  and,  from  time  to 
time,  to  determine  a  varietj  of  questions  of  considerable 
nicety,  which  are  sometimes  brought  afterwards  before 
this  Court.  He  may  often,  on  these  occasions,  have  the 
opportunity  of  favouring  his  own  views,  and  of  being 
judge,  so  to  speak,  in  his  own  cause  ;  and  therefore  the 
maxim  which  I  have  cited  applies,  unless  there  be  some- 
thing in  the  Act  which  enables  that  to  be  done  which 
o|^erwise  could  not  be  done.  Sect.  28,  when  properly 
examined,  does  not  bear  out  the  eonstruction  contended 
for  by  the  defendant.  It  enacts  merely  that  a  mayor  is 
not  to  be  ineligible  as  a  councillor  by  reason  of  hb  office ; 
not  that  the  mayor,  when  acting  as  returning  officer, 
may  return  himself  as  a  councillor.  Sect.  36  gives  the 
means  of  substituting  an  alderman,  to  preside  as  return- 
ing  officer  at  elections,  whenever  the  mayor,  from  what- 
ever reason,  b  '*  incapable  of  acting,"  and  thus  meets  the 
very  difficulty  which  may  arise  from  the  mayor  being  a 
candidate  for  election  as  a  councillor.  If,  while  acting 
as  returning  officer,  he  is  proposed  as  a  candidate,  he  is 
ineligible ;  just  as  a  sheriff,  if  proposed  as  member  for 
his  county,  would  be  ineligible,  and  would  be  bound, 
as  returning  officer,  to  refuse  to  receive  any  votes  for 
himself. 
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1859.  WiQHTMAN^J.     The]  mayor,  being  returning  oflScer, 

The  QuBEN  has  returned  himself;  and  the  question  is,  whether  he  has 
Owens.  ^^^  power  to  do  so.  It  is  said  that  his  duty,  as  returning 
officer,  is^^'simply 'ministerial.  But  that  is  certainly  not 
so.  He  has  to  examine  the  voting  papers,  and,  though 
he^has  not  to  decide]upon''the  qualification  of  the  voters, 
he  has^^to  see  thatjthey  give  their  votes  in  proper  form. 
Many  difficult  questions,  decided  by  the  mayor  on  these 
occasions,  have  come  before  this  Court.  All  the  objec- 
tions against  a  returning  officer  returning  himself  apply 
in  this  case.  Sect.  28,  which  has  been  relied  upon  for 
the  defendant,  provides  only  that  the  mayor  shall  not 
be  ineligible  by  reason  simply  of  his  being  mayor :  it 
gives  no  power  to  the  mayor,  while  acting  as  returning 
officer,  to  returnj  himself:  and  if,  while  so  acting,  he  is 
proposed  as  a  candidate,  he  is  clearly  ineligible. 

Erle  J.  I  am  of  the  same  opinion.  The  rule  m>( 
law,  that  a  man.  cannot  be  judge  in  his  own  cause,  applies 
here.  The  mayor's  duty,  as  returning  officer,  is  not 
merely  a  mechanical  one ;  many  cases  in  this  Court  shew 
that  questions  of  great  difficulty  often  arise  for  his  de- 
cision at  these  elections,  where  great  artifice  is  frequently 
exercised  in  order  to  ensure  the  return*  of  particular 
candidates.  Sect.  28  has  been  relied  on  as  shewing  that 
the  mayor  is  not  disqualified  fi*om  being  elected.  But 
that  means,  not  disqualified  simply  as  mayor:  so  that, 
where  a  borough  is  divided  into  wards,  he  might  be  elected 
in  the  ward  where  he  is  not  returning  officer.  But  it  is 
clear  to  me  that,  while  the  mayor  is  acting  as  returning 
officer,  the  statute  gives  him  no  power  to  return  himself; 
and  such  power  would  be  directly  contrary  to  the  general 
rule  of  law  which  1  have  stated. 
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Crompton  J.     I  also  am  of  opinion  that  this  election       1859. 
was  void.     The  general  rule,  that  a  returning  officer    The  Quekh 
cannot  return  himself,  applies  to  the  present  case.    I  do       owbks 
not  think  that  the  duty  of  the  mayor,  as  returning  officer, 
is  amply  ministerial :  he  has  sometimes  to  exercise  judi- 
cial functions  of  considerable  importance.   As  to  sect.  28, 
it  is  clear  that,  though  it  provides  that  the  office  of  mayor 
shall  not  render  a  man  ineligible  as  a  councillor,  it  ^ves 
no  power  to  the  mayor,  while  acting  as  returning  officer, 
to  elect  himself.     I  rather  doubt  whether  sect  36,  em* 
powering  the  appointment  of  a  substitute  when  the  mayor 
is  incapable  of  acting,  was  intended  to  apply  to  such  a 
case  as  this.     The  mayor  is  eligible,  where  he  is  not  * 
returning  officer;  as,  for  instance,  where  a  borough  is 
divided  into  wards,  in  a  ward  where  he  is  not  returning 
officer:    but  here,  acting  as  returning  officer,  he  has 
returned  himself;  and  the  election  is  void. 

Judgment  for  the  Crown. 
Tamvaco  and  Others  against  Lucas  and  Others.  Monday, 

June  13th. 
[Reported  I  E.  ^  E.  692.] 


94 


TRINITY  TERM. 


1859. 


Jwne  14tlL 


The  Magdalena  Steam  Kavigation  Company 
against  Martin. 


The  public 
minister  of  a 
foreign  State, 
accreted  to 
and  received 
by  the  Sove- 
reign of  this 
country, 
having  no  real* 
property  in 
England^  and 
having  done 
nothing  to 
dUentitle  him 
to  the  general 
privileges  of 
such  public 
minister,  can- 
not, while  he 
remains  such 
public  minis- 
ter, be  sued 
a^inst  his 
will,  in  this 
country,  in  a 
civil  action ; 
although  such 
action  may 
arise  out  of 
commercial 
transactions 
by  him  here, 
and  although 
neither  his 
person  nor  his 
goods  be 
touched  by 
the  suit 


nPHE  declaration  alleged  that  The  Magdalena  Steam 
Navigatian  Company  was,  before  3d  November,  1856, 
completely  registered  and  certified  under  stats.  7  &  8 
Vict.  c.  110.  and  10  &  11  Vict.  c.  78.;  that  the  Com- 
pany was  on  that  day  duly  registered  and  certified  and 
incorporated  under  The  Joint  Stock  Companies'  Act, 
1856,  19  &  20  Vict.  e.  47.;  that  before  and  at  the  time 
of  the  passing  of  the  last  mentioned  Act,  and  from 
thence  hitherto,  defendant  was  a  shareholder  in  the  Com* 
pany,  and  entitled  to  one  hundred  shares  in  the  capital 
stock  of  the  Company,  and  was,  in  the  register  of  share- 
holders of  the  Company,  registered  as  such  shareholder 
and  as  the  holder  of  the  said  one  hundred  shares, 
and  was  at  the  time  of  the  commencement  of  the 
winding  up  of  the  Company,  and  thence  hitherto,  in 
respect  of  the  said  one  hundred  shares,  a  contributory  of 
the  Company  within  the  meaning  of  the  last  mentioned 
Act;  that,  on  1 0th  March,  1857,  it  was  resolved,  at 
an  extraordinary  general  meeting  of  the  Company,  that 
the  Company  should  be  wound  up  voluntarily  pursuant 
to  the  said  Act ;  that  this  resolution  was  confirmed  at 
another  general  meeting  held  on  6  th  May,  1857,  when 
a  liquidator  was  appointed,  who,  on  22d  April,  1858, 
made  a  call  of  6L  per  share  on  all  the  shareholders  of  the 
Company  in  respect  of  the  shares  held  by  them  in  the 
capital  stock  of  the  Company,  payable  on  6th  May  then 
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next;  that  defendant  bad  notice  of  the  call,  and  was  re- 
quested to  pay  600/.,  the  amount  of  it  payable  by  hitn ; 
that  everything  had  happened  and  every  condition  had 
been  observed  to  render  defendant  liable,  and  the  time 
for  payment  of  the  call  had  elapsed  before  action. 
Breach,  that  defendant  had  made  default  in  paying  the 
call,  and  that  it  was  still  due. 

Plea,  by  defendant  in  person.  That  he  ought  not  to 
be  compelled  to  answer  in  this  action,  because  be  says 
that  he  was  and  is  an  alien  bom,  and  never  was  nor  is 
a  subject  of  Her  Majesty  the  Queen  or  any  of  Her  pre- 
decessors, by  naturalization,  denization  or  otherwise;  and 
that,  at  the  time  of  the  accruing  of  the  said  cause  of 
action  in  the  declaration  mentioned,  and  at  the  time  of 
the  commencement  of  this  action,  he  was  and  thence 
hitherto  hath  be^n  and  still  is  a  public  minister  of  certain 
foreign  States,  and  authorized  and  received  as  such  by 
Her  said  Majesty,  to  wit.  Envoy  Extraordinary  and  Min- 
ister Plenipotentiary  of  and  for  the  Republics  of  Guate* 
mala  and  New  Granada  respectively,  and  that  he  was  at 
the  respective  times  aforesaid,  and  from  thence  hitherto 
hath  been  and  still  is,  acting  as  such  Envoy  Extraordi- 
nary and  Minister  Plenipotentiary  as  aforesaid,  and  was 
not  at  the  respective  times  aforesaid^  or  at  any  time  since, 
and  is  not  now,  seised  or  possessed  of  any  lands,  tene- 
ments, hereditaments,  or  real  estate,  or  chattels  real, 
within  this  realm,  and  had  not  at  the  respective  times 
aforesaid,  nor  has  he  at  any  time  since,  done  any  act  or 
thing,  nor  at  the  respective  times  aforesaid,  nor  at  any 
time  since,  has  there  existed,  nor  does  there  now  exist, 
any  matter  or  thing  by  reason  or  in  consequence  whereof 
he  has  at  any  time  waived,  or  at  the  respective  times 
aforesaid  had  become,  or  at  any  time  since  has  become. 
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1859.        or  is  disentitled  to,  any  of  the  rights,  privileges  or  ex* 
Magdalbha   ^inptions  of  or  appertaining  to  a  public  minister  so 
authorized,  received  and  acting  as  aforesaid,  or  by  reason 
or  in  consequence  whereof  he  ought  to  be  compelled  to 
.  answer  in  this  action  ;  and  that  the  said  writ  was  issued 
with  intent  to  prosecute  and  for  the  purpose  of  prosecu- 
ting this  action  to  judgment  (a)  against  him  whilst  such 
public   minister  as  aforesaid,  and  this  he  is  ready  to 
verify ;  wherefore  he  prays  judgment  if  he  ought  to  be 
compelled  to  answer  in  this  action,  &c. 
Demurrer.    Joinder  in  demurrer. 


Bomlly  for  the  plaintifis  (ft>  The  plea  is  bad.  The 
action  lies  against  the  defendant,  notwithstanding  his 
character  of  ambassador.  He  is  sued  for  a  debt  due 
from  him  in  this  country,  as  a  member  of  a  trading 
Company,  which  has  been  wound  up  voluntarily,  and 
therefore,  as- must  be  presumed,  with  his  consent.  If 
an  ambassador  engages  in  trade  in  the  country  to 
which  he  is  accredited,  he  thereby  becomes  liable  to 
be  sued  there  in  respect  of  all  matters  arising  out  of 
his  mercantile  transactions.  Vattel  states  the  law  on 
this  subject  more  fully  and  accurately  than  any  other 
author.  In  Book  iv.  c.  8.  s.  113.  p.  491.  (Ckitty's  ed. 
1834)  he  says :  '^  The  independency  of  a  public  minister 
is  the  true  reason  of  his  exemption  from  the  jurisdiction 
of  the  country  in  which  he  resides.  No  legal  process 
can  be  directly  issued  against  him,  because  he  is  not 
subject  to  the  authority  of  the  prince  or  the  magistrates. 


(a)  The  words  in  italics  were  inserted  by  consent,  daring  the  argu- 
ment, at  the  suggestion  of  the  Court    See  pp.  103-4. 

{b)  Tuesday,  June  7th.  Before  Lord  Campbell  C.  J.,  Wiffktman,  Erie 
and  Crompton  Js. 
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Bat  it  is  asked  whether  that  exemption  of  his  person 
extends  indiscriminately  to  all  his  property  t"    He  then 
proceeds  to  discuss  to  what  property  of  the  ambassador 
the  exemption  extends;   and  comes  to  the  conclusion 
that  it  is  limited  to  such  personal  property  as  is  neces- 
sary and  incident  to  bis  character  as  ambassador;  and 
that  it  does  not  apply  to  his  immovable  property,  real 
estate,  or  property  as  a  trader.     This  is  hiid  down  in 
sect.  114  as  follows:  *'  But  thb  exemption  cannot  extend 
to  such  property  as  evidently  belongs  to  the  ambassador 
under  any  other  relation  than  that  of  minister.     What 
has  no  a£Snity  with  his  functions  and  character  cannot 
partake .  of  the  privileges  which  are  solely  derived  from 
his  functions  and  character.     Should  a  minister,  there- 
fore (as  it  has  often  been  the  case),  embark  in  any 
branch  of  commerce,  all  the  effects,  goods,  money  and 
debts,  active  and  passive,  which  are  connected  with  his 
mercantile  concerns ; — ^and  likewise  all  contests  and  law 
suits  to  which  they  may  give  rise, — fall  under  the  juris- 
diction  of  the  country.     And  although,  in  consequence 
of  the  minister's  independency,  no  legal  process  can,  in 
those  law  suits,  be  directly  issued  against  his  person,  he 
is,  nevertheless,  by  the  seizure  of  the  effects  belonging 
to  his  commerce,  indirectly  compelled  to  plead  in  his 
own  defence."    Although,   therefore,  an   ambassador's 
person  is  in  all   cases  privileged,  Vatiel  b  a  distinct 
authority  to  shew  that  an  action  will  lie  against  him  in 
his  trading  capacity.     If  so,  there  is  no  breach  of  his 
privilege  in  bringing  such  an  action;  still  less  in  conti- 
nuing it  after  he  has  put  in  an  appearance,  as  the  present 
defendant  has  done.     If  the  defendant  wished  to  dispute 
the  jurisdiction  his  proper  course  was  to  apply  to  have 
the  proceedings  set  aside ;  just  as,  in  many  instances,  of 
VOL.  II.  H  E.  &  B. 
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1859.  which  Triquet  v.  Bath  (a)  is  one,  persons  having  the  privi- 
Maqdaleka  '^8®  ^^  ambassadors  or  the  servants  of  ambassadors  have 
applied  to  have  bail  bonds  cancelled,  which  they  had  given 
on  filing  common  bail.  In  Grotitu  deJure  Belli  et  Pads, 
lib.  2.  c.  18.  s.  9.,  it  is  stated:  ''Bona  qnoque  legati 
mobilia,  et  quae  proinde  habentur  personse  accessio,  pig- 
noris  causa,  aut  ad  solutionem  debiti  capi  non  posse,  nee 
per  judiciorum  ordlnem,  nee,  quod  quidam  volunt,  manu 
regis,  verius  est;  nam  omnis  coactio  abesse  a  legato 
debet,  tam  quse  res  ei  necessarias  quhm  quse  personam 
tangit,  quo  plena  ei  sit  securitas.  Si  quid  ergo  debiti 
contrazit,  et,  ut  fit,  res  soli  eo  loco  nullas  possideat,  ipse 
compellandus  erit  amicd,  et,  si  detrectet,  is  qui  misit,  ita 
ut  ad  postremum  usurpentur  ea,  quae  adversus  debitores 
extra  territorium  positos  usurpari  solent."  Although 
then,  no  compulsion,  or  ''coactio"  can  be  employed,  an 
ambassador  may  be  brought  into  court  "  amicd,''  that  is, 
so  long  as  his  ambassadorial  character,  and  his  personal 
privilege,  are  not  interfered  with;  just  as  proceedings 
may  be  instituted  against  debtors  who  are  without  the 
territory.  His  person,  it  is  true,  must  not  be  molested, 
nor  may  the  bulk  of  his  goods  be  taken  in  execution ; 
but  a  suit  may  be  brought  against  him,  though  it  may 
end  in  process  against  such  of  his  goods  as  he  has  as  a 
trader.  [Lord  Campbell  C.  J.  Does  our  municipal  law 
deprive  an  ambassador  of  any  of  his  immunities  if  he 
engages  in  trade?  Stat  7  Anne.  c.  12.  «.3.  contains  no 
such  limitation  upon  his  exemption  from  suits  as  yon 
seek  to  establish.]  The  only  express  authority  upon  the 
point  to  be  found  in  the  books  is  Barbuit's  Case  (b), 
which  is  often  quoted  as  a  decision  that  an  .ambassador 

(a)  3  Surr,  1478. 

{b)  Cos,  temp.  Talhot,  281. 
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does  not  lose  his  privilege  by  engaging  in  trade.  That 
doctrine,  however,  is  to  be  found  there  merely  in  a  note 
by  the  reporter;  which  enunciates  nothing  more  than 
that  an  ambassador,  though  he  trades,  retains  his  per- 
sonal privileges,  e.  g.  the  privilege  from  arrest  It  is 
consistent  with  what  is  there  said,  that  his  goods  may 
not  be  privileged  under  such  circumstances.  In  4  Inst. 
153,  Lord  Coke,  after  saying  that  **\(  a  foreign  ambas- 
sador, being  prorez,  committeth  here  any  crime  which 
is  contriL  jus  gentium,  as  treason,  felony,  adultery,  or 
any  other  crime  which  is  against  the  law  of  nations, 
he  loseth  the  privilege  and  dignity  of  an  ambassador,  as 
nnworthy  of  so  high  a  place,  and  may  be  punished 
here,  as  any  other  private  alien,"  adds  '^  and  so  of  con- 
tracts that  be  good  jure  gentium  he  must  answer  here.*' 
In  R.  PhiUimares  Commentaries  upon  International 
Law,  voL  ii.,  part  6,  c  8.^  the  following  passages  occur. 
Sect.  176.  **  We  have  now  to  consider  the  exemption  of 
the  ambassador  from  the  jurisdiction  of  the  cwU  tribunals 
of  the  country  to  which  he  is  accredited.  With  respect 
to  this  subject,  the  privileges  of  eztra-territoriality  have 
been  established  by  the  universal  consent  and  custom  of 
all  civilized  nations,  in  order  to  secure  the  sanctity  of 
the  ambassador :  they  have  been  thrown  up,  from,  time 
to  time,  as  outworks  to  the  citadel.*'  Sect  178.  '*  Never- 
theless, the  exemption  of  the  ambassador,  his  family  and 
his  suite,  from  the  jurisdiction  of  the  civil,  as  well  as  the 
criminal  tribunals  of  the  country  in  which  he  was  resi- 
dent, is  not  absolutely  necessary  for  the  preservation  of 
the  inviolability  of  the  ambassador.  *  Persona,'  Bynker* 
shoek  truly  remarks,  'quantumvis  sancta,  sola  in  jus 
vocatione  non  violatur.'"  Sect.  180.  *'It  was  a  further 
extension  of  the.  fiction  of  extra-territoriality  to  render 
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1859.        the  ambassadors  personal  property  exempt  from  arrest." 
Kaodalsna    **  It  has  not  yet  been^  and  probably  never  will  be,  extended 
Navi^on     ^^  ^^'  property,  if  an  ambassador  should  happen  to  pos- 
Company      g^gg  j^^y  j^^  ^Yie  country  of  his  mission.    The  territorial 
Maktik.      possession  is  in  no  way  attached  to  the  character  of  the 
ambassador.   The  fiction  of  extra-territoriality  cannot  be 
applied  to  immovable  possessions,  and  there  is  no  doubt 
that  they,  with  their  incidents,  remain  subject  to  the 
jurisdiction  (forum  reale)  of  the  country  in  which  they 
are  situate.'*     In  sect.  181,  the  author  says,  '*  There  are 
some  exceptions,  moreover,  to  the  privilege  respecting 
personal  property,  viz. :— 1.  When  the  ambassador  be- 
comes a  trader  or  a  merchant  in  the  country  to  which  he 
is  sent,  the  property  embarked  by  him,  or  accruing  to 
him,  in  this  capacity,  is  liable  to  seizure  and  condemna* 
tion,  at  the  instance  of  creditors,  in  the  same  manner  as 
the  property  of  any  other  trader  or  merchant.**    "  The 
law  was  correctly  laid  down  on  this  subject  of  the  mer- 
chant-ambassador by  the  Dutch  Tribunal,  in  1720-1, 
when  the  Envoy  Extraordinary  of  the  Duke  of  Holstein 
was  sued  by  his  creditors  for  mercantile  debts  contracted 
by  him ;  and  the  Courts  at  the  Hague  granted  a  decree 
of  arrest  and  citation  against  him.     The  arrest  was  to 
operate  on  all  goods,  money  and  efiects  within  the 
jurisdiction  of  the  tribunal,  with  the  exception  of  the 
movables,  equipages  and  other  things  belonging  to  him 
in  the  character  of  ambassador"  (a).     *^  This  instance  is 
memorable,  not  merely  on  account  of  the  correct  enun- 
ciation of  the   law   to   which  it  gave  rise,  but  also 
because  it  furnished  Bynkershoek  with  the  occasion  of 
writing  his  excellent  treatise   ^De  Foro  LegaJtmunC^ 

(a)  Referring  to  Bynhtrtihotk  de  Foro  Leffoionm,  capp.  xrr.  Xn. 
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WheatofCs  Elements  qf  International  Law,  part  iii.  c.  1. 
i  18.  18  to  the  same  effect.  "  The  personal  effects  or  ' 
movables  belonging  to  the  minister,  within  the  territory 
of  the  State  where  he  resides,  are  entirely  exempt  from 
the  local  jurisdiction ;  so  also  of  his  dwelling  hoase;  bat 
any  other  real  property,  or  immovables,  of  which  he  may 
be  possessed  within  the  foreign  territory,  is  subject  to  its 
laws  and  jurisdiction.  Nor  is  the  personal  property  of 
which  he  may  be  possessed  as  a  merchant  carrying  on 
trade,  or  in  a  fiduciary  character  as  an  executor,  &c., 
exempt  from  the  operation  of  the  local  laws."  With  this 
agrees  Martens,  Precis  du  Droit  des  Gens,  lib.  viL  c.  5. 
s.  3.  {Cobbetfs  Translation,  1802),  where,  treating  of  the 
exceptions  to  the  general  rule  that  an  ambassador  and  his 
property  are  exempted  from  the  civil  jurisdiction  of  the 
State,  he  says :  **  With  respect  to  property,  that  which 
belongs  to  him  in  any  other  quality  than  that  of  minister 
18  subject  to  the  jurisdiction  of  the  State,  |tnd  may  be 
seized  on  for  causes  not  relative  to  the  quality  of  minis- 
ter: though,  strictly  speaking,  the  property  belonging  to 
him  as  minister  is  exempt  from  seizure,  during  the  time 
of  bis  mission,  yet,  the  mission  once  terminated,  if  he 
attempts  to  quit  the  State  without  paying  his  debts,  the 
State  may  refuse  to  let  him  depart,  or,  at  least,  to  carry 
away  bis  property ;  and  may  even  seize  on  this  latter.'* 
The  Emperor  of  Brazil  v.  Robinson  (a)  shews  that  even 
a  foreign  potentate,  if  he  sues  here,  in  a  cause  arising  out 
of  commercial  transactions,  may  be  made  to  find  security 
for  costs.  De  IVicquefortj  a  most  strenuous  advocate  of 
the  privileges  of  ambassadors,  gives  an  instance  in  which 
an  ambassador  is  amenable  to  the  law  of  the  country 
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where  be  resides,  namely,  where  he  has  taken  a  house 
and  refuses  to  give  up  possession  at  the  end  of  the  lease. 
The  passage  occurs  in  the  author*s  VAmhassadeur  et  ses 
Fonctians,  tome  premier,  liv.  L  sect.  28.  p.  426.  (ed. 
Amsterdam  1730),  where  it  is  said  :  L'Ambassadeur  qui 
auroit  loue  une  maison,  est  oblig6  d'en  sortir  a  la  fin  du 
bail,  s'il  ne  I'a  pas  voulu  continuer ;  s'il  ne  le  veut  pas 
faire,  il  y  peut  estre  contraint  par  la  justice  du  lieu ; 
parce  que  le  prppri^taire  qui  a  loue  sa  maison  a  un  autre, 
ou  qui  y  veut  venir  demeurer  lui-mesme,  estant  oblige  d* 
accomplir  ce  qu'il  a  promis  d'ailleurs,  ou  ne  pouvant  lui- 
mesme  coucher  dans  la  rue,  Tambassadeur  doit  satisfaire 
au  contract,  et  mesme  y  peut  estre  contraint."  The  deci- 
sion in  Tctt/lar  v.  Best  (a),  though  it  upholds  the  doctrine 
of  an  ambassador's  personal  immunity,  unless  he  attorns 
to  the  jurisdiction,  does  not  shew  that  under  no  possible 
circumstances  can  a  writ  be  issued  against  him.  Maule  J. 
is  there  reported  as  saying,  during  the  argument  (ft), 
**  The  cases  you  rely  on  are  cases  of  personal  privilege  of 
the  ambassador.  It  may  be  that  his  person  or  his  goods 
may  be  sacred ;  but  why  should  the  plaintiff  be  deprived  of 
the  means  of  ascertaining  the  debt  ?"  Again,  he  says  (c), 
*^  What  more  is  done  by  a  proceeding  in  our  Courts  with- 
out arrest,  than  is  done  by  the  epistola  of  the  civil  law  ?" 
So,  Jervis  C.  J.,  in  giving  judgment,  says  (d),  "  It  is  said, 
— ^and  perhaps  truly  said,— that  an  ambassador  or  foreign 
minister  is  privileged  from  suit  in  the  Courts  of  the 
country  to  which  he  is  accredited,  or,  at  all  events,  from  • 
being  proceeded  against  in  a  manner  which  may  ulti- 
mately result  in  the  coercion  of  his  person,  or  the  seizure 
of  his  personal   effects  necessary  to  his  comfort  and 


(a)  14  Com,  B.  487. 
(c)  Page  616. 


(b)  Page  493. 
(d)  Page  521. 
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dignity;  and  that  he  cannot  be  compelled,  in  invitum,        1859. 
or  against  his  will,  to  engage  in  any  litigation  in  the    maodalkha 
Courts  of  the  country  to  which  he  is  sent.     But  all  the 
foreign  jurists  hold,  that  if  the  suit  can  be  founded  with- 
out attacking  the  personal  liberty  of  the  ambassador,  or 
interfering  with  his  dignity  or  personal  comfort,  it  may 
proceed."    And  Mauk  J.,  in   his  judgment  (a),  thus 
expresses  himself:  ^*  Whether  an  ambassador  or  public 
minister  duly  accredited  to  the  Queen"  "  is  so  far  privi* 
leged  as  to  be  free  from  all  liability  to  be  sued  in  the 
Courts  of  this  country,  is  a  very  grave  question,  and  one 
which  does  not- seem  to  have  been  settled  by  any  judicial 
determination  in  our  Courts,  or  indeed  elsewhere."   **It 
is  a  point  which  is  very  fit  to  be  considered  whenever  it 
may  be  properly  presented  for  decision,"  ''  whether  an 
ambassador  or  public  minister  can  be  brought  into  Court 
against  his  will,  by  process  not  immediately  affecting 
either  his  person  or  his  property,  and  have  his  rights  and 
liabilities  ascertained  and  determined."     Alf  these  au- 
thorities shew  that  there  are  cases  in  which  a  suit  will 
lie  against  an  ambassador,  although,  by  reason  of  his 
privilege,  process  cannot  be  issued,  in  the  suit,  against 
his  person,  or  such  of  his  goods  as  are  connected  with 
his  dignity.  [Lord  Campbell  C.J.   I  feel  some  difficulty 
in  understanding  how  a  suit  can  be  brought  against  him 
without  some  degree  of  personal  ^^coactio."]     At  all 
events,  a  writ  may  be  taken  out  against  him,  for  the 
purpose  of  saving  the  Statute  of  Limitations,  even  sup- 
posing that  the  action  cannot  be  prosecuted  to  judgment 
while  he  continues  ambassador.    The  plea  does  not  aver 
that  the  writ  was  issued  for  the  purpose  of  prosecuting 


(a)  Page  m. 
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Maqdalbha  gested  that  the  plea  might  be  amended  by  inserting  the 
™  words  "  to  judgment** ;  and,  with  BoviIFb  consent,  the 
amendment  was  made.]  The  general  principle  that  an 
ambassador,  if  a  trader^  may  be  sued,  justifies  the  prose- 
cution of  the  action  even  to  judgment  The  plaintifls 
are  entitled,  according  to  Maule  J.'s  opinion  in  Taylor  y. 
Best  (a),  to  have  the  amount  of  the  debt  due  to  them 
judicially  ascertained ;  and^  should  the  defendant  cease 
hereafter  to  be  ambassador,  they  might  then  take  out 
execution  on  the  judgment. 


Sir  Fitzroy  Eelfy,  Attorney  General,  contra.  There 
is  no  jurisdiction  in  the  Courts  of  this  country  to  im- 
plead an  ambassador,  or  call  upon  him  to  answer,  in  a 
suit  for  a  civil  claim.  Criminal  proceedings  alone  can 
be  taken  against  him,  under  certain  circumstances  not 
material  to  the  present  discussion.  While  he  is  clothed 
with  the  ^character  of  ambassador,  the  civil  tribunals  of 
the  country  to  which  he  is  accredited  have  no  jurisdic- 
tion whatever  to  entertain  a  suit  against  him ;  and  any 
such  suit  is  illegal  and  void  ab  initio.  Stat  7  Anne.  c.  12. 
is  a  legislative  declaration  to  that  effect;  and  merely 
expresses  the  law  of  nations  on  the  subject,  as  it  is  stated 
by  Vattel  and  all  the  great  text  writera  on  that  law. 
[Erie  J.  The  first  section  of  the  statute  is  confined  to 
the  particular  case,  which  had  happened,  of  the  arrest 
of  the  Rtiisian  ambassador.  Lord  Campbell  C.  J.  And 
it  does  not  appear  that  that  ambassador  had  engaged  in 
trade.]  Quoad  that  particular  case,  th6  statute  simply 
declares  the  general  law  of  nations.     The  words  "  be  it 


(a)  14  Com,  B.  4S7.  498. 
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therefore  declared"  are  used  in  sect  I.  But,  by  sect.  3, 
it  is  '' further  declared"  'Hhat  all  writs  and  processes 
that  shall  at  any  time  hereafter  be  sued,  forth  or  prose- 
coted^  whereby  the  person  of  any  ambassador,  or  other 
publick  minister  of  any  foreign  prince  or  state,  autho- 
rized and  received  as  such  by  her  Majesty,  her  heirs  or 
successors,  or  the  domestick,  or  domestick  servant  of 
any  such  ambassador,  or  other  publick  minister,  may  be 
arrested  and  imprisoned,  or  his  or  their  goods  or  chattels 
may  be  distnuned,  seized,  or  attached,  shall  be  deemed 
and  adjudged  to  be  utterly  null  and  void  to  all  intents, 
constructions,  and  purposes  whatsoever."  Sect  3,  there* 
fore,  is  a  declaration  that  the  law  of  nations  shall  be  deemed 
to  apply  to  all  future  cases  of  process  sued  out  against  any 
ambassador  to  this  country ;  and,  when  read  with  sect  4, 
by  which  it  is  *' enacted"  that  those  who  issue  or  put 
in  force  such  process  shall  be  liable  to  punishment,  it 
amounts  to  a  prohibition  of  the  issue  of  any  such  process. 
Lord  Man^ld  takes  this  view  of  the  statute  in  Triqtut 
V.  Baik  (a),  where  he  says :  '^  This  privilege  of  foreign 
ministers  and  their  domestic  servants  depends  upon  the 
law  of  nations.  The  Act  of  Parliament  of  7  Anne.  c.  12. 
is  declaratory  of  it  All  that  is  new  in  this  Act,  is  the 
clause  which  gives  a  summary  jurisdiction  for  the  punish- 
ment of  the  infractors  of  this  law.''  [Erie  J.  Does  not 
sect.  3  apply  only  to  process  whereby  the  person  may 
be  arrested  ?  It  was  the  issue  of  a  writ  against  the  per- 
son of  the  Russian  ambassador  which  gave  occasion  for 
the  statute.]  In  Barbuifs  Case  (ft)  the  proceedings 
sought  to  be  set  aside  had  been  taken  in  Chancery. 
That  case,  therefore,  is  an  authority  that  the  statute  of 
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Avne  applies  to  other  proceedings  than  bailable  process. 
\Erle  J.  All  that  is  said  about  an  ambassador,  in  the 
judgment  in  that  case,  is  extra-judicial.  The  decision 
wasy  that  the  applicant,  being  only  a  consul,  was  not 
entitled  to  the  privilege,  whatever  that  might  be,  of  an 
ambassador.]  All  the  authorities  shew  that  an  ambas- 
sador's person  is  absolutely  privileged  from  molestation. 
Personal  service  of  the  writ  (which  might  happen)  would 
be  a  violation  of  that  privilege.  It  is  said  that  the  actioa 
lies  against  the  present  defendant  because  he  is  a  trader. 
But,  even  if  that  were  so,  the  deelaration  would  be  in- 
sufficient;  for  it  contains  no  allegation  that  he  is  a  trader, 
or  has  goods  qud  trader,  so  as  to  bring  the  case  within 
the  alleged  exception  from  privilege ;  and  the  fact  is,  that 
he  is  not  a  trader,  and  has  no  such  goods.  It  has,  how- 
ever, never  been  decided  in  this  country  that  an  action 
lies  against  an  ambassador  if  he  has  engaged  in  trade. 
The  argument  on  the  other  side  is  founded  on  the  dicta 
of  Maule  J.  in  Taylor  v.  Best  (a),  which  are  wholly  un- 
supported by  authority.  Possibly  it  may  be  the  law 
that,  in  exceptional  cases,  proceedings  taken  in  rem,e.  g., 
in  bankruptcy,  and  against  private  persons,  may  be  con- 
tinued, although  they  may  prove  to  involve  the  rights  of 
an  ambassador.  But  no  original  proceedings  ctan  be 
taken  against  an  ambassador.  If  his  goods  and  person 
are,  by  the  law  of  nations,  privileged,  it  is  an  inconsis- 
tency, and  a  mockery  of  that  privilege,  to  say  that  he 
can,  nevertheless,  be  sued  as  a  trader,  and  so  be  compelled 
either  to  come  in  and  defend  the  action,  or  to  have  a 
judgment  signed  against  him.  Can  it  be  said  that  he  is 
compellable  to  come  forward  as  a  witness,  or  to  answer 


[a)  U  Com,  B.  487.523, 
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interrogatories  in  the  action  ?  But  if  the  action  is  sus- 
tainable he  may  practically  be  obliged  to  do  so,  in  order 
to  avoid  a  judgment  The  authorities  are  conclusive,  as 
to  his  absolute  immunity  firom  suit  in  all  cases.  In  Vattel, 
bk.  IV.  c.  7.  8.  92.  p.  469  (Chitty*s  ed.  1834),  it  is  said: 
**  The  inviolability  of  a  public  minister,  or  the  protection 
to  which  he  has  a  more  sacred  and  particular  claim  than 
any  other  person,  whether  native  or  foreigner,  is  not  the 
only  privilege  he  enjoys ;  the  universal  practice  of  nations 
idlows  him,  Qioreover,  an  entire  independence  on  the 
jurisdiction  and  authority  of  the  state  in  which  he  resides." 
So,  again,  in  chap.  8.  s.  110.  p.  488.:  '*  Some  authors  will 
have  an  ambassador  to  be  subject,  in  civil  cases,  to  the 
jurisdiction  of  the  country  where  he  resides, — at  least  in 
such  cases  as  have  arisen  during  the  time  of  his  embassy ; 
and,  in  support  of  their  opinion,  they  allege  that  this 
subjection  is  by  no  means  derogatory  to  the  ambassa- 
dorial character;  *for,'  say  they,  •however  sacred  a 
person  may  be,  his  inviolability  is  not  affected  by 
suing  him  in  a  civil  action.'  But  it  is  not  on  account 
of  the  sacredness  of  their  person  that  ambassadors  can- 
not be  sued :  it  is  because  they  are  independent  of  the 
jurisdiction  of  the  country  to  which  they  are  sent ;  and 
the  substantial  reasons  on  which  that  independency  is 
grounded  may  be  seen  in  a  preceding  part  of  this  work  (a). 
Let  us  here  add,  that  it  is  in  every  respect  highly  proper, 
and  even  necessary,  that  an  ambassador  should  be  exempt 
from  judicial  prosecution  even  in  civil  causes,  in  order 
that  he  may  be  free  from  molestation  in  the.  exercise  of 
his  functions.'*  The  ambassador,  in  fact,  is  supposed,  to 
all  intents  and  purposes,  to  be  residing  in  his  own 
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1859.       country.  The  case  cited  on  the  other  side,  from  Bynker- 
^/L^QUAJMHA    'f^oekf  de  FoTO  LegaJtarum^  cap.  ziv.,  is  no  authority.     It 
was  not  the  case  of  an  original  action  against  an  ambas- 
sador ;  but  of  a  decree  of  arrest  against  his  goods^  granted 
at  the  instance  of  his  creditors.     Bynkershoek  says  that 
the  States  General  had  called  upon  the  Court  to  justify 
this  decree,  and  were  still  deliberating  on  the  answer  of 
the  Court,  which,  in  his  opinion,  was  not  based  upon 
satisfiustory  reasons.     His  own  opinion  as  to  the  immu- 
nity of  an  ambassador  from  suit  is  plainly  lidd  down  in 
cap.  zvL,  wbere  he  says:  ^'Legatum,  ut  instnictus  et 
cum  instrumento  est,  liberum  esse  volo.     Nego  ig^tur 
eum  conveniri  posse."    He  then  guards  himself  against 
being  supposed  to  hold  that  process  against  an  ambas- 
sador's goods  cannot  in  any  case  be  issued.     ^  Nolim 
tamen  quisquam  ita  existimet  nuUo  pland  modo  conv^niri 
posse  legatum,  ubi  degit,  quin,  si  me  audias,  poterit  ali- 
quando."  ^<  Scilicet  in  regionibus  ubi  ob  bona  convenimur, 
et  ex  eorum  arresto  forum  sortimur,  nuUus  dubito,  quin 
et  legatorum  bona  arresto  detineri,  et  per  hoc  ipsi  in  jus 
vocari  possint.     Bona,  dico,  sive  immobilia,  sive  mobilia, 
dummodo  neque  ad  personam  ejus  pertineant,  neque,  tan- 
quam  legatus,po88ideat,  uno  yerboysinequibuslegationem 
rect^  obire  potest."    That  is  to  say,  an  ambassador  may 
be  indirectly  constrained  to  come  in  and  defend  a  suit,  by 
the  seizure  of  his  goods,  in  countries  where  such  process 
is  permissible.     But  it  by  no  means  follows  that,  even  in 
such  countries,  he  can  be  compelled  to  intervene,  if  he 
chooses  to  let  his  goods  go  rather  than  to  submit  to  the 
jurisdiction.    And  certainly  there  can  be  no  jurisdiction 
in  the  Courts  of  this  or  any  other  country,  to  entertain 
a  suit  involving  molestation  to   his  person,   unless  he 
voluntarily  makes  himself  a  party  to  the  suit.     This  is 
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clearly  implied  in  WheatorCa  EkmenU  of  Imernatitmal 
Law  J  part  m.  c.  I.  §  1 6,  l,  where  it  is  said  that  the  ambasHa- 
dor's  ''exemption  from  the  jurisdiction  of  the  local  tribu- 
nals and  authorities  does  not  apply  to  the  contentious 
jurisdiction  which  may  be  conferred  on  those  tribunals 
by  the  minister  voluntarily  making  himself  a  party  to  a 
suit  at  law."  Wadsworih  v.  The  Queen  of  Spain  (a),  De 
Haher  ▼.  The  Queen  of  Portuffal  (a),  shew  that  an  action 
will  not  lie  in  this  country  against  a  foreign  potentate  sued 
as  such ;  and  the  same  law  is  applicable  to  an  ambas- 
sador, who  is  the  representative  here  of  his  Sovereign. 
In  The  Duke  of  Brunswick  v.  The  King  ofHanooer  (i) 
it  was  conceded  that  a  foreign  Sovereign  is  exempt  from 
the  jurisdiction  of  our  Courts  for  acts  done  in  his  public 
character.  [Lord  Campbell  C.  J.  There  can  be  no 
doubt,  from  those  cases,  that  an  ambassador  is  not  liable 
to  be  sued  in  this  country  for  acts  done  by  him  in  his 
public  capacity.]  An  ambassador  is  in  no  way  liable  to 
the  jurisdiction,  in  civil  matters^  of  the  municipal  Courts 
of  the  country  to  which  he  is  accredited.  This  is  plainly 
laid  down,  as  follows,  in  Stephen's  Commentaries  on  the 
Laws  of  England,  vol.  2,  p.  497  (4th  ed.) :  '« The  rights, 
the  powers,  the  duties  and  the  privileges  of  ambassadors 
are  determined  by  the  law  of  nature  and  nations,  and 
not  by  any  municipal  constitutions.  For,  as  they  repre* 
sent  the  persons  of  their  respective  masters,  who  owe  no 
subjection  to  any  laws  but  those  of  their  own  country, 
their  actions  are  not  subject  to  the  control  of  the  private 
law  of  that  state  wherein  they  are  appointed  to  reside. 
He  that  is  subject  to  the  coercion  of  laws  is  necessarily 
dependent  on  that  power  by  whom  those  laws  were  made : 

(a)  17  Q.  B.  171. 

(6)  6  Betnf.  1 ;  aad,  on  appeal  to  Honse  of  Lords,  2  H,  L,  Ca,  1. 
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Maodalsra  power  except  that  by  which  he  is  sent,  and  of  conse- 
Na^gl^on  qence  ought  not  to  be  subject  to  the  mere  municipal 
Company  jj^^g  ^f  ^y^^^  nation  wherein  he  is  to  exercise  his  func- 
Maetih..  tions."  It  cannot  be  contended  that  the  defendant  has» 
by  appearing  to  the  writ,  precluded  himself  from  saying 
that  the  suit  is  improperly  brought.  [Lord  Campbell  C.  J. 
His  plea  denies  that  the  Court  has  jurisdiction.  Erie  J. 
Supposing  that  he  had  made  an  affidavit  in  Court,  and 
had  moved  to  stay  proceedings,  it  could  not  have  been 
said  that  he  thereby  admitted  the  jurisdiction.  Lord 
Campbell  C.  J.  The  plea  is  only  another  mode  of  doing 
that.]  That  is  so.  Lastly,  the  plea  is  good  as  shewing 
ground  for  a  suspension  of  the  writ,  at  all  events  for  so 
long  as  the  defendant  remains  an  ambassador;  just  as  a 
plea  of  the  plaintiff's  excommunication  used  to  suspend 
a  writ  until  the  plaintiff  had  procured  letters  of  absolu- 
tion ;  Co.  LUt  sect  201. 


BavUU  in  reply,  admitted  that  stat.  7  Anne.  c.  12.  is 
merely  declaratory  of  the  law  of  nations,  and  referred  to 
Heathfield  v.  Chilton  (a),  in  which  Lord  Mansfield  repeated 
the  opinion  which  he  had  before  expressed  to  that  effect 
in  Trtquet  v.  Bath  (ft).  He  relied  on  the  authorities 
cited  in  his  argument,  as  proving  that  the  action  was 
maintainable  by  the  law  of  nations,  and  suggested  in- 
stances (which  are  noticed  in  the  judgment  of  the  Court) 
in  which  the  doctrine  that  an  ambassador  is  in  all  cases 
wholly  exempt  from  the  civil  jurisdiction  of  our  Courts 
would  give  rise  to  serious  inconveniences. 

Cur.  adv.  vult. 


(a)  4  Burr.  2016. 


(A)  3  Burr.  1478. 
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Ill 


Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  question  raised  by  this  record  is,  whether  the 
public  minister  of  a  foreign  state,  accredited  to  and 
received  by  Her  Majesty,  having  no  real  property  in 
England^  and  having  done  nothing  to  disentitle  him  to 
the  privileges  generally  belonging  to  such  public  minis- 
ter, may  be  sued,  against  his  will,  in  the  Courts  of  this 
country,  for  a  debt,  neither  his  person  nor  his  goods 
being  touched  by  the  suit,  while  he  remains  such  public 
minister.  The  defendant  is  accredited  to  and  received  by 
Her  Majesty  as  Envoy  Extraordinary  and  Minister  Pie* 
nipotentiary  for  the  Republics  of  Guatemala  and  New 
Granada  respectively;  and  a  writ  has  been  sued  out 
against  him  and  served  upon  him,  to  recover  an  alleged 
debt,  for  the  purpose  of  prosecuting  this  action  to  judg- 
ment against  him  whilst  he  continues  such  public  minister. 
He  says,  by  his  plea  to  the  jurisdiction  of  the  Court, 
that,  by  reason  of  his  privilege  as  such  public  minister, 
fae  ought  not  to  be  compelled  to  answer.  We  are  of 
opinion  that  his  plea  is  good,  and  that  we  are  bound  to 
give  judgment  in  his  favour.  The.  great  principle  is  to 
be  found  in  Grotius  de  Jure  Belli  et  Pacts,  lib.  2,  c.  18. 
8.  9.,  '^Omnis  coactio  abesse  a  legato  debet*'  He  is 
to  be  left  at  liberty  to  devote  himself  «body  and  soul  to 
the  business  of  his  embassy.  He  does  not  owe  even  a 
temporary  allegiance  to  the  Sovereign  to  whom  he  is 
accredited,  and  he  has  at  least  as  great  privileges  from 
suits  as  the  Sovereign  whom  he  represents.  He  is  not 
supposed  even  to  live  within  the  territory  of  the  Sovereign 
to  whom  he  is  accredited,  and,  if  he  has  done  nothing  to 
forfeit  or  to  waive  his  privilege,  he  is  for  all  juridical 
purposes  supposed  still  to  be  in  his  own  country.     For 
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1859.  these  reasons,  the  rule  laid  down  by  all  jurists  of  autho- 
Maodalbha  ^^7  ^^^  have  written  upon  the  subject  is,  that  an 
ambassador  is  exempt  from  the  jurisdiction  of  the  Courts 
of  the  country  in  which  he  resides  as  ambassador.  What- 
ever exceptions  there  may  be,  they  acknowledge  and 
prove  this  rule.  The  counsel  for  the  plaintifis,  admitting 
that  the  person  of  an  ambassador  cannot  be  lawfully 
imprisoned  in  a  suit,  and  that  his  goods  cannot  be  taken 
in  execution,  contended  that  he  might  be  cited  and 
impleaded;  and  he  referred  to  the  decision  of  the  tribunal 
at  the  Hoffuef  in  1720,  which  is  reported  by  Bynkershoek^ 
and  was  the  cause  of  that  great  jurist  writing  his  valuable 
treatise  De  Faro  Legatorum.  But  this  case  is  to  be  found 
in  chap,  xiv.,  entitled  '^  De  Legato  Metcatore^  in  which 
is  explained  the  exception  of  an  ambassador  engaging 
in  commerce  for  his  private  gain.  The  Envoy  Extra- 
ordinary of  the  Duke  of  Hohtein  to  the  States  General, 
leaving  the  Hagucy  where  he  ought  to  have  resided, 
*'  Amsterdamum  se  confert,  et  strenue  mercatorem  agit. 
Plurium  debitor  factus,  Hagam  revertitur,  sed  et  plures 
curiam  Hollandise  adeunt,  et  impetrant  mandatum  arresti 
et  in  jus  vocationis."  The  arrest  was  granted  to  operate 
on  all  goods,  money  and  effects  within  the  jurisdiction 
of  the  tribunal,  with  the  exception  of  the  movables, 
equipages  and  other  things  belonging  to  him  in  his 
character  of  ambassador.  But  this  citation  was  entirely 
in  respect  of  his  having  engaged  in  commerce,  and  shews 
that  otherwise  he  would  not  have  been  subject  to  the 
jurisdiction  of  the  Dutch  (!!ourts.  Lord  Coke\  authority 
(4  Irut.  153)  was  cited,  where,  writing  of  the  privileges 
of  an  ambassador,  having  said  that  **  for  any  crime  com* 
roitted  contra  jus  gentium,  as  treason,  felony,  adultery,  or 
any  other  crime  which  is  against  the  law  of  nations,  he 
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loseth  the  privilege  and  dignity  of  an  ambassador,  as  un- 
worthy of  so  high  a  place,**  he  adds,  '^and  so  of  contracts 
that  be  good  jure  gentium  he  mnst  answer  here."  There 
does  not  seem  to  be  anything  in  the  contract  set  out  in 
this  declaration  contrary  to  the  law  of  nations ;  but  Lord 
CoAe,  who  is  so  great  an  authority  as  to  our  municipal  law, 
is  entitled  to  little  respect  as  a  general  jurist. 

Mr.  Baoill,  being  driven  from  his  supposition  that  the 
writ  in  this  case  might  be  sued  out  only  to  save  the 
Statute  of  Limitations,  by  the  fact  that  it  had  been 
served  upon  the  defendant,  and  by  the  allegation  in  the 
plea  that  it  was  sued  out  for  the  purpose  of  prosecuting 
this  action  to  judgment,  strenuously  maintained  that  at 
all  events  the  action  could  be  prosecuted  to  that  stage, 
with  a  view  to  ascertain  the  amount  of  the  debt,  and  to 
enable  the  plaintifis  to  have  execution  on  the  judgment 
when  the  defendant  may  cease  to  be  a  public  minister. 
But  although  this  suggestion  is  thrown  out  in  the  discus* 
sion  which  took  place  in  the  Common  Pleas,  in  Taylor 
V.  Best  (a\  it  is  supported  by  no  authority ;  the  pro- 
ceeding would  be  wholly  anomalous;  it  violates  the 
principle  laid  down  by  Grotius  ;  it  would  produce  the 
most  serious  inconvenience  to  the  party  sued ;  and  it 
could  hardly  be  of  any  benefit  to  the  plaintiffs.  In  the 
first  place,  there  is  great  difficulty  in  seeing  how  the  writ 
can  properly  be  served,  for  the  ambassador's  house  is 
sacred,  and  is  considered  part  of  the  territory  of  the 
sovereign  he  represents ;  nor  could  the  ambassador  be 
safely  stopped  in  the  street  to  receive  the  writ,  as  he  may 
be  proceeding  to  the  Court  of  our  Queen,  or  to  negotiate 
the  affairs  of  his  Sovereign  with  one  of  her  ministers. 
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1859.       It  is  allowed  that  he  would  not  be  bound  to  answer 


Maodalena  interrogatories,  or  to  obey  a  subpcena  requiring  him  to  be 
Navigation     c^t^mined  as  a  witness  for  the  plaintiffs.     But  he  must 
Company     dgfe^d  the  action,  which  may  be  for  a  debt  of  100,0001, 
Martih.      or  for  a  libel,  or  to  recover  damages  for  some  gross  fraud 
imputed  to  him.   He  must  retain  an  attorney  and  counsel, 
and  subpoena  witnesses  in  his  defence.     The  trial  may 
last  many  days,  and  his  personal  attendance  may  be 
necessary  to  instruct  his  legal  advisers.    Can  all  this 
take  place  without  ''coactio*'  to  the  ambassador?    Then, 
what  benefit  does  it  produce  to  the  plaintifis  ?    There 
can  be  no  execution  upon  it  while  the  ambassador  is 
accredited,  nor  even  when  he  is  recalled,  if  he  only 
remains  a  reasonable  time  in  this  country  after  his  re- 
call.    In  countries  where  there  may  be  a  citation  by 
seizure  of  goods,  if  an  ambassador  loses  his  privilege 
by.  engaging  in  commerce,  he  not  only  may  be  cited, 
but  all  his  goods  unconnected  with  his  diplomatic  func- 
tions may  be  arrested  to  force  him  to  appear,  and  may 
#       afterwards,  while  he  continues  ambassador,  be  taken  in 
execution  on  the  judgment. 

Reference  was  frequently  made  during  the  argument 
to  Stat.  7  Anne,  c.  12. ;  but  it  can  be  of  no  service  to  the 
plaintiffs.  The  Ist  and  3d  sections  are  only  declaratory 
of  the  law  of  nations,  in  conformity  with  what  we  have 
laid  down ;  and  the  other  sections,  which  regulate  proce- 
dure, do  not  touch  the  extent  of  the  immunity  to  which 
the  ambassador  is  entitled*  The  Russian  ambassador 
had  been  taken  from  his  coach  and  imprisoned ;  but  the 
statute  cannot  be  considered  as  directed  only  agunst 
bailable  process.  The  writs  and  processes  described  in 
the  3rd  section  are  not  to  be  confined  to  such  as  directly 
touch  the  person  or  goods  of  an  ambassador,  but  extend 
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to  such  as,  in  their  usual  consequences,  would  have  this 
effect  At  any  rate,  it  never  was  intended  by  this 
statute  to  abridge  the  immunity  which  the  law  of  nations 
gives  to  ambassadors,  that  they  shall  not  be  impleaded  in 
the  Courts  of  the  country  to  which  they  are  accredited. 
An  argument  was  drawn  from  the  course  pursued  in 
some  instances  of  setting  aside  bail  bonds  given  by 
persons  having  the  privilege  of  ambassadors,  or  their 
servants,  on  filing  common  bail.  This,  perhaps,  is  as 
much  as  could  reasonably  be  asked  on  a  summary  appli- 
cation to  the  Court,  but  does  not  shew  that  the  action 
may  not  be  entirely  stopped  by  a  plea  regularly  pleaded 
to  the  jurisdiction  of  the  Court. 

Some  inconveniences  have  been  pointed  out  as  arising 
from  this  doctrine,  which,  we  think,  need  not  be  expe- 
rienced. If  the  ambassador  has  contracted  jointly  with 
others,  the  objection  that  he  is  not  joined  as  a  defendant 
maybe  met  by  shewing  that  he  is  not  liable  to  be  sued. 
As  to  the  difficulty  of  removing  an  ambassador  from  a 
house  of  which  he  unlawfully  keeps  possession,  DeWicque' 
forty  and  other  writers  of  authority  on  this  subject,  point 
out  that  in  such  cases  there  may  be  a  specific  remedy  by 
injunction.  Those  who  cannot  safely  trust  to  the  honour 
of  an  ambassador,  in  supplying  him  with  what  he  wants, 
may  refuse  to  deal  with  him  without  a  surety,  who  may 
be  sued ;  and  the  resource  is  always  open  of  making  a 
complaint  to  the  government  by  which  the  ambassador 
is  accredited.  Such  inconveniences  are  trifling,  compared 
with  those  which  might  arise  were  it  to  be  held  that  all 
public  ministers  may  be  impleaded  in  our  municipal 
Courts,  and  that  judgment  may  be  obtained  against  them 
in  all  actions,  either  ex  contractu  or  ex  delicto.  It  cer- 
tainly has  not  hitherto  been  expressly  decided  that  a 
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1859.       public  minister  duly  accredited  to  the  Queen  by  a  foreign 

Magdalvna    state  is  privileged  from  all  liability  to  be  sued  here  in 

N^v^on     civil  actions ;  but  we  think  that  this  follows  from  well 

Company      established  principles,   and  we  give  judgment  for  the 

Martin.      defendant. 

Judgment  for  the  defendant. 


Tuesday^ 
June  14tli. 


Brewin  and  others,  assignees  of  Warner, 
against  Briscoe. 


T^^ECLARATION  in  trover,  for  the  conversion  by 
defendant  of  certain  goods  belonging  to  plaintifis 


On  22d  No- 
vember, 1868, 
a  fi.  fa.  was 

prei^sesofV.,  ^  assignees  of  fVamer,  a  bankrupt. 

a  trader,  on  a 
judgment 

obtained  by  B,  (the  now  defendant)  in  an  action  of  B.  v.  W.  On  23d  November  W. 
committed  an  act  of  bankruptcy,  by  absenting  himself.  On  24th  NoyetiUfer  the  goods 
seized  under  the  fi.  £el  were  acnrertized  for  sale  by  auction,  and  two  creditors  of  IT.,  on  the 
same  day,  gave  a  written  notice  to  the  auctioneer  and  the  sherifTs  officer  in  possession, 
that  W.  had  committed  an  act  of  bankruptcy.  On  the  same  day,  {7.,  an  attorney,  who  had 
acted  as  agent  for  P.  ^  8,,  J?/s  attorneys  in  the  action,  in  the  service  of  the  writ  of  sum- 
mons upon  W.^  vr2ja  informed  by  the  attorney  of  the  two  creditors  that  W,  had  committed 
an  act  of  bankruptcy.  P.  ^  8,  on  the  same  day  wrote  to  V.  the  following  letter,  headed 
"  B.  y.  Wy  **  The  sheriff  is  in  possession  here,  and  we  have  expected  wat  bankruptcy 
would  ensue.  We  saw  defendant  last  evening,  and  as  he  did  not  appear  to  contemplate 
such  a  step,  we  think  it  desirable  to  endeavour  to  get  an  assignment  from  the  sheriff,  as 
we  should  then  have  an  opportunity  of  deposing  of  the  stock  &c.  to  the  best  advantage. 
We  will  therefore  thank  you  to  see  the  officer ;  and  if  an  inventoiy  has  been  taken,  uie 
matter  could  be  readily  completed.  You  will  be  good  enough  to  let  this  have  your  imme- 
diate attention,  as  if  anything  is  to  be  done  it  must  be  done  quickly."  On  25tn  November, 
and  after  the  receipt  of  this  letter,  U.  was  told,  both  by  the  auctioneer  and  by  the  sheriff's 
officer,  that  notice  of  an  act  of  bankruptcy  by  W.  had  been  served  on  them.  U,,  however, 
then  directed  the  officer  to  get  a  bill  of  sale  of  the  goods  executed  by  the  sheriff  to  B. 
After  this,  on  the  same  day,  U.  wrote  Xo  P.  ^  8.\  **1  fear  my  services  have  been  called 
in  when  too  late,"  "  although,  I  believe,  no  petition  has  been  presented  as  yet"  The  bill 
of  sale  of  the  goods  to  B,  was  executed  by  the  sheriff  on  26th  November,  On  a  later  hour 
of  the  same  day  a  petition  in  bankruptcy  was  filed  against  W,,  and,  on  27th  November, 
W,  was  a4iudicated  bankrupt.  U,  caused  the  goods  to  be  sold  on '13th  and  14th  December 
following. 

Held,  that  U.,  upon  the  receipt  of  P.  ^  8*8  letter  of  24th  November,  became  B.'b  agent 
to  conduct  the  execution,  with  a  discretion  as  to  the  manner  of  conducting  it ;  that  notice 
after  that  to  U.,  of  an  act  of  bankruptcy  by  W.,  was  notice  to  B, ;  that  17,  had  such 
notice  before  the  execution  was  completed  by  sale ;  and  that,  therefore,  fT.'s  assignees  in 
bankruptcy  were,  by  reason  of  The  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vu't. 
c.  106.  8.  133.),  entitled  to  recover  against  B,  in  an  action  of  trover  for  the  goods. 
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.   Pleas.  1.  Not  guilty.    2.  That,  the  goods  were  not        i859. 
plaintiflb' as  alleged.  3..Thatplaintifis  were  not  asngnees      BtLEwm 

After  pleading,  a  special  case  was  stated,  under  Judge's 
order,  for  the  opinion  of  the  Court,  which  was  to  be  at 
liberty  to  draw  any  inferences  from  the  facts  which  a 
jury  might  draw. 

The  case  was  substantially  as  follows. 

For  many  years  prior  to  November,  1858,  Mr.  Joseph 
Sims  Warner  carried  on  trade  as  a  merchant  and  manu- 
facturer at  Sheffield,  and  at  the  date  of  the  petition  for 
adjudication  hereinafter  referred  to  was  a  trader  within 
the  meaning  of  The  Banknipt  Law  Consolidation  Act, 
1849  (12  &  13  Vict.  c.  106.).  On  Monday,  22d  No- 
vember, 1858,  Edward  Brown,  an  officer  to  the  sheriff 
pf  Yorkshire,  entered  the  dwelling  house,  warehouse  and 
^workshops  of  Warner  under  a  writ  of  fi.  fa.  on  a  judg* 
ment  obtained  in  an  action  wherein  Briscoe  (the  now 
defendant)  was  plaintiff  and  Warner  defendant,,  and 
wherein  Messrs.  Pinchard  Sf  ShelUm,  of  Wolverhampton, 
were  the  attorneys  for  Briscoe.  The  warrant  was  in- 
dorsed to  levy  2388/.  \0s,  9d,  besides  costs  &c.  On 
the  evening  of  Monday,  22d  November,  Warner  had  an 
interview  with  the  said  sheriff's  officer  in  possession 
under  the  said  writ,  and  stated  to  him  his  (Wamer'a) 
intention  of  going  to  Wolverhampton  the  next  day  (  2\tes- 
day)  to  see  Briscoe  on  the  subject  of  the  debt  under  the 
judgment,  and  try  to  arrange  terms  of  settlement  with 
him ;  and  said  if  he  succeeded  in  domg  so  the  officer 
would  be  immediately  informed  thereof.  Warner  left 
Sheffield  on  the  Tuesday  morning,  and  before  going  he 
told  his  warehouseman  {Cartledge)  that  he  should  return 
the  next  day.  On  Wednesday  morning,  24  th  November, 
an  advertisement  appeared  in  The  Sheffield  Daily  Tele- 


Bribcob. 
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1859.  graphs  anitoancing  a  sale  by  Mr.  John  Clayton^  an^ 
g^j^jj,  tioneer,  by  order  of  the  sheriff  of.  Yorkshire^  of  the  whole 
of  Wamer*B  effects,  to  take  place  on  the  following  day. 
On  Tuesday  and  Wednesday^  23d  and  24th  November, 
it  became  known  to  several  of  fFamers  creditors  that 
he  was  from  home  and  that  the  sheriff's  officer  was  in 
possession  of  his  effects.  About  1 1  o'clock  on  fFednes- 
day  morning,  24th  November^  Mr.  John  Adams,  of  Shef- 
Jkldf  and  Mr.  John  Crouhnd,  of  Sheffield,  who  then 
were  and  are  large  creditors  of  fFamer,  caused  the  fol* 
lowing  notice  to  be  served  upon  the  sheriff's  officer  and 
also  upon  the  auctioneer. 

"  To  the  Sheriff  of  Yorkshire;  and  Mr.  E.  Brown,  his 
officer,  and  Mr.  John  Clayton,  auctioneer. 
^  We  the  undersigned,  John  Adams  of  &c.  and  John 
Crossland  of  &c.,  creditors  of  Mr.  J,  S.  Warner  of  Sic, 
do  hereby  give  you  notice  that  the  said  Mr.  Warner  has 
committed  an  act  of  bankruptcy. 
**  Dated  24th  November,  1858. 

•*  Yours  &c. 

'*  John  Adams. 

*'John  Cfrosshnd/" 

In  his  examination  on  oath  before  the  Bankruptcy 

Court,  on  18th  December,  Warner  stated  that  on  Thiesday 

morning,  23d  November,  he  went  to  Wolverhampton  and 

saw  Briscoe^B  attorneys,  but  was  unable  to  make  any 

terms  with  them  or  to  arrange  for  the  withdrawal  of  the 

execution.    That  instead,  however,  of  returning  to  Sftef" 

field,  he  went,  on  Wednesday,  24th  November,  to  Bristol, 

to  see  his  brother  and  to  consult  him  as  to  his  affairs, 

calling  at  Gloucester  on  the  way  to  see  a  friend;  that  he 

remained  at  Bristol  till  Friday,  26th  November,  and  that 

on  that  day  he  went  up  to  London  to  see  another  brother 

as  to  his  affairs ;  that  he  did  not,  however,  in  the  mean- 
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time  write  to  Sheffield,  except  to  his  wife^  vAio  did  not  18o9. 
communicate  anything  to  his  creditors  or  to  the  sheriff  b&bwin 
or  his  officer,  and  that  he  did  not  return  to  Sheffield  bbiIooe. 
until  after  he  had  been  declared  bankrupt ;  that  he 
expected  the  sheriff's  officer  was  selling  all  his  effects  in 
the  meantime,  and  that  he  was  not  aware  that  his  presence 
would  be  of  any  avail.  On  Wednesday,  24th  November, 
Mr.  Fretsan  of  Sheffield,  who  acted  as  solicitor  for  Adams 
and  Crossland  in  the  service  of  the  aforesaid  notices,  was 
met  by  Mr.  WUUam  Unwin,  solicitor,  Sheffield,  who  had 
acted  as  agent  for  Briscoe's  attorneys  in  the  service  of 
the  writ  of  summons  upon  Warner  in  the  action  against 
him.  Unwin  said  to  Fretsan,  ^'I  hear  you  are  about 
making  Warner  a  bankrupt.  Pray  is  there  any  act  of 
bankruptcy?"  And  jFre^on  replied,  *' Oh  yes."  On  the 
same  Wednesday,  24th  November,  Messrs.  Pifichard  Sf 
Sheltan,  attorneys  for  Briscoe,  wrote  the  following  letter 

to  Unwin, 

"  Wolverhampton,  24th  November,  1858. 

"Dear  Sir,  *^ Briscoe  y.  Warner. 

^  The  sheriff  is  in  possession  here,  and  we  have  ex- 
pected that  bankruptcy  would  ensue.  We  saw  defend- 
ant last  evening,  and  as  he  did  not  appear  to  contemplate 
such  a  step,  we  think  it  desirable  to  endeavour  to  get  an 
assignment  from  the  sheriff,  as  we  should  then  have  an 
opportunity  of  disposing  of  the  stock  &c.  to  the  best 
advantage.  We  will  therefore  thank  you  to  see  the 
officer ;  and,  if  an  inventory  has  been  taken,  the  matter 
could  be  readily  completed.  You  will  be  good  enough 
to  let  this  have  your  immediate  attention,  as  if  anything 
is  to  be  done  it  must  be  done  quickly. 

"  W.  Unwin  Esq.,  "  Yours  truly, 

"  Solicitor,  SheffleW  «  Pinchard  §•  Sheltonr 
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IS59,  l^is  letter  was  received  by  Vnwin  on  Thursday  mom- 

Bj^g^jjj      ing,  26th  November ,  and  the  same  day  Unwin  met  Clayton 
Bais'coB.      c^uttJ'j  i»  the  street.     Unwin  said  to  Clayton^  •*  Why 
do  you  not  go  on  with  the  sale  at  Wamer^B?^     Gaytan 
replied,   **  Because  a  notice  was  served  upon  me  and 
the  sheriff's  officer  that  Warner  had  committed  an  act 
of  bankruptcy.'*   Vnwin  replied  that  he  did  not  believe 
there  was  any  act  of  bankruptcy,  and  that  he  had  received 
a  letter  from  the  plaintiff's  attorneys  that  morning,  wish- 
ing to  have  a  bill  of  sale  immediately;   that  Brawn 
ought  to  have  realized  long  before,  and  that  the  sheriff 
would  have  to  pay  for  his  negligence ;  and  that  Unwin 
wished  Clayton  to  see  Brawn,  and  tell  him  {Brawn)  to 
call  upon  Unwin.     Brawn  very  shortly  afterwards,  on 
the  same  day,  called  upon  Unwin,  and  informed  him  of 
what  Clayton  had  said.    Unwin  told  Broton  that  he  (  Un^ 
win)  had  received  a  letter  that  morning  from  the  plain- 
tiff's attorneys,  wishing  to  have  a  bill  of  sale  immediately ; 
that  it  was  his,  the  officer^  duty  to  have  levied  before, 
and  that  the  sheriff  would  have  to  pay  for  his  neglect. 
Brown  replied  that  he  had  not  heard  from  the  plaintiff's 
attorneys  since  he  received  the  warrant;  that  the  defend- 
ant,  Warner,  had  gone  to   Wolverhampton  to  see  the 
plaintiff,  to  endeavour  to  compromise  the  afifiir;  and 
that  when  he  (Brown)  was  served  with  the  notice  of 
Warner  having  committed  an  act  of  bankruptcy,  he  did 
not  know  what  to  do,  as  he  was  without  instructions  from 
the  plaintiff's  attorneys.     Unwin  told  Brown  that  he  did 
not  believe  any  act  of  bankruptcy  had  been  committed, 
and  that  he  {Unwin)  had  received  a  letter  from  the 
plaintiff's  attorneys  that  morning,  and  that  they  wished 
to  have  a  bill  of  sale  immediately,  and  he  {Brown)  must 
get  one  directly.     Brown  directed  Clayton  to  take  an 
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inventory  of  Warner's  effects  at  the  warehouse  and  work-        1859. 
shops  directly,  one  having  already  been  taken  of  the      brkwin 
effects  at  Wamet^s  dwelling  house ;  and  with  this  inven-      buIcob. 
tory  Brawn  went  from  Sheffield  to  York  the  same  after- 
noon, and  the  bill  of  sale  was  executed  by  the  sheriflP  on 
the  following  day.     On  the  same  Thursday  afternoon, 
before  the  officer  went  from  Sheffield  to  York,    Unwin 
sent  to  FreUon  to  ask  whether  he  had  filed  a  petition 
against   fVarnery  to  which  Fretson  replied,  he  had  not 
yet  done  so,  but  was  expecting  instructions  to  do  so. 
On  the  evening  of  the  same  day,  Thursday,  25th  Nov- 
ember,  Unwin  wrote  the  following  letter  to  the  plaintiff's 
attorneys. 

''  Sheffield,  2dth  November,  1858. 
"  Dear  Sirs,  "  Briscoe  v.  Warner. 

**  I  fear  my  services  have  been  called  in  when  too  late. 
Your  warrant  has  gone  into  the  hands  of  a  new  officer, 
ignorant  of  what  was  most  advisable  to  be  done,  and  as  to 
whom  he  should  consult.  You  should  have  told  the 
officer  to  see  me  before  entry,  and  advised  me  of  your 
warrant  going.  Had  you  done  so,  I  would  have  had  an 
assignment  from  the  sheriflP  the  same  day.  I  have  told 
him  to  go  oflT  to  York  and  complete  it  now,  but  I  fear  it 
is  too  late,  although  I  believe  no  petition  has  been  pre- 
sented as  yet. 
''  Messrs.  Pinchard  Sf  Shelton,  *'  Yours  faithfully, 

«*  Solicitors,  "  Wm.  Unwin:' 

"  Wolverhampton:^ 

On  the  part  of  Briscoe  it  is  contended  that  the  letters 
of  Pinchard  Sf  Shelion  to  Unwin,  and  of  Unwin  to 
Pinclutrd  ^  Shelion,  of  24th  and  25th  November,  are  in- 
admissible as  evidence,  on  the  ground  of  their  being 
privileged  communications.  On  the  part  of  the  assignees 
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1859.        It  is  contended  that  they  are  admisBible,  and  are  not 
BMwni      privileged.     The  Court  is  to  be  at  liberty  to  admit  them 
Bbiscob       ^^  ^^  should  be  of  opinion  that^  they  can  be  used,  or  to 
reject  them  if  it  should  be  of  a  contraiy  opinion. 

On  Friday  morning,  26th  November^  about  ten  o'clock, 
Fretsan  called  at  Dnwin's  oflSce,  and  inquired  whether 
Unwin  had  filed  or  was  intending  to  file  a  petition  against 
Warner;  and  Unwin  replied,  that  a  client  had  been  con- 
sulting him  upon  the  propriety  of  his  doing  so,  but  that 
he  had  not  any  instructions.  The  officer  went  firom 
Sheffield  to  York  on  the  Thursday  evening,  and  on 
Friday  morning,  26th  Nanember,  about  a  quarter  before 
eleven  a.m.,  the  officer  obtained  from  the  undersherifF  a 
bill  of  sale  of  the  goods.  About  ten  o'clock  on  Friday 
morning,  26th  November,  Fretsan  received  instructions 
from  Adams  to  file  a  petition  in  bankruptcy  against 
Warner;  and  accordingly  a  petition  was  duly  filed  at  the 
Leeds  Bankruptcy  Court  at  a  quarter  past  two  in  the 
afternoon  of  that  day,  and  the  sheriff  and  his  officer  re- 
ceived notice  thereof  on  the  same  day,  and  a  copy  of  such 
notice  was  sent  by  the  post  the  same  evening  to  Briscoe, 
but,  being  addressed  to  William  Briscoe,  of  Wetherby  Hall, 
near  Woherhampton,  instead  of  George  Briscoe,  of  Old- 
fallings,  near  Wolverhampton,  was  not  received  by  the 
defendant  until  Monday,  29th  November.  On  Saturday, 
27th  November,  the  petition  in  bankruptcy  was  opened 
at  the  Leeds  District  Court  of  Bankruptcy,  at  the  Council 
Hall,  Sheffield,  when  Warner  was  thereunder  declared  a 
bankrupt  (the  only  evidence  of  an  act  of  bankruptcy 
being  tlie  evidence  of  the  witnesses  Fretwell  and  Cart- 
ledge,  a  copy  of  whose  depositions  before  the  Commis- 
sioner accompanied  the  case,  and  were  to  be  taken  as 
part  thereof  so  for  as  the  statements  in  such  depositions 
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were   legally  evidence)  (a).    Brewin  was  on  that  day        1359. 
duly  appointed  official  assignee  of  the  estate  and  effects       bbbwim 
of  Warner.     On  Monday^  29th  Ntwember,  Wiamer  sur-      g^^^oo,^ 
rendered  to  the  bankruptcy  and  signed  a  consent  to  the 
adjudication  thereof  being  advertized.  On  18th  December, 
1858)  the  other  plaintifls  were  chosen  as,  and  appointed 
by  the  Commissioner  as,  creditors'  assignees.    On  Friday, 
26th  Naoember,  the  bill  of  sale  from  the  sheriff  to  Briscoe 
was  sent  by  the  sheriff's  officer  to  Pinehard  tf  Shelton 
{Briscoei's  attorneys)  for  execution  by  him,  accompanied 
by  the    following  letter  from   the    sheriff's  officer  to 
Pinehard  tf  Shelton. 

'•  Gentlemen,  "  Sheffield,  26th  November,  1858. 

**  I  send  bill  of  sale,  &c.  You  will  please  have  both 
copies  executed  by  Mr.  Briscoe  and  duly  attested  ; 
and  then  send  both  to  Messrs.  Bell  if  Company, 
Bow  Church  Yard,  London,  with  instructions  to  have 
the  original  stamped  with  .4/.  ad  valorem  stamp,  and 

(a)  The  only  material  parts  of  these  statements  were  as  follows. 
Cartledge,  Wamer'a  warehonseman,  who  was  examined  on  Saturday, 
27th  November,  deposed  that  Warner,  on  Tuesday  morning,  28d  Novem- 
ber (the  day  after  the  sheriff's  officer  took  possession),  "came  to  the 
warehonse  about  ten  o'clock,  and  stayed  about  an  hour  and  a  hal^  when 
ho  went  away  in  a  cab,  and  told  me  that  he  was  going  to  Wolverhampton, 
and  would  write  to  me  that  erening,  and  that  he  should  return  the  next  day. 
I  have  not  reoeiyed  any  letter  £eom  him  since  he  so  went  away,  nor  have 
I  seen  him  since.  He  did  not  leave  me  any  money  when  he  went  away, 
nor  had  I  any  means  of  satisfying  his  creditors  when  they  called." 
FretweU,  Wamer^B  razor  manager,  also  deposed  that  Warner  came  to  the 
wazehouse  on  the  Tueeday  morning  and  left  about  half  past  eleven.  He 
added,  "Before  Warner  went  away,  he  came  to  me  and  asked  me  about 
some  razors,  and  took  away  two  books  which  were  always  kept  in  the 
warehouse  wnere  I  am  employed ;  and  I  have  not  been  able  to  find  them 
since.  As  soon  as  he  was  gone,  I  could  see  by  the  fireplace  that  a  number 
of  papers  had  been  that  morning  destroyed  in  his  office.  He  employed 
about  seven  workmen  on  his  premises,  and  none  of  them  have  worked 
since  he  went  away." 
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1859.        ^^®  counter{)art  with  6s.  and  the  denoting  stamp.    The 
Bj^^^jjj      sheriff's  charges  in  bill  of  sale,  which  include  the  costs  of 
Bbibcob       stamping,  amount  to  8L  12«.  lOA      I  am,  gentlemen, 
jours  respectfully, 
<*  Messrs.  Pmchard  Sf  SheUon,         **  Edward  Brawn^ 

«  Solicitore,  "  Sheriff's  Officer.** 

"  Wolverhampton:' 
On  27th  November,  Pinchard  $*  SheUon  returned  to  the 
sheriff's  officer  the  assignment  and  counterpart,  which 
had  been  executed  by  Briscoe  that  day,  the  receipt  of 
which  deeds  was,  on  28th  November^  acknowledged  by 
the  sheriff's  officer  in  the  following  letter,  addressed  to 
Pinchard  ^  SheUon. 

''  Sheffield,  28th  November,  1858. 
"  Sire,  «  Briscoe  v.  fFamer. 

'^  I  have  received  the  deeds  this  morning,  and  have 
men  in  possession,  one  at  the  house  and  one  at  the 
works,  since  last  Monday. 

"  I  am,  truly  youre, 
«  Messrs.  Pinchard  Sf  Shelton,  «  Edw.  Brown,  S.  O." 
**  Solicitors,  Wolverhampton:' 
Unwin  having,  after  the  execution  of  this  assignment 
and  the  return  thereof  to  the  sheriff's  officer,  been  in* 
structed  by  Pinchard  8f  Shelton  to  act  for  them  in  the 
sale  of  the  goods,  the  officer,  upon  receiving  back  the 
assignment,  gave  up  possession  of  the  effects  to  Messre. 
Eadon,  the  auctioneere,  by  order  of  Unwin,  and  the 
officer's  charges  were  afterwards  paid  to  him  by  Messrs. 
Eadon.  A  cqpy  of  the  deposition  of  the  officer  before 
the  Bankruptcy  Court  accompanied  the  case.  * 

On  11th  December,  an  advertisement  was  inserted  in 
the  Sheffield  newspapers  by  Messre.  Eadon,  the  auc- 
tioneere, under  instructions  fi-om  Uttwin,  afterwards  ra- 
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tified  by  Briscoe^s  attoraeys,  announcing  a  sale  by  auction  1859. 
of  the  whole  of  the  said  effects  on  the  Monday  and  3^^^^,^^ 
Tuesday  following,  13th  and  14th  December;  on  which 
days  the  sale  took  place  on  Warner's  premises,  and 
realized  1118/.  8s.  2d.f  less  expenses  of  sale. 

The  bill  of  sale  from  the  sheriff  to  Briscoe  was  not 
filed  pursuant  to  stat  17  &  18  Vict.  c.  36.,  no  affidavit 
of  the  execution  having  been  made,  nor  any  copy  of  the 
bill  of  sale  having  been  filed.  The  Court  of  Bankruptcy, 
on  29th  January,  1859,  made  an  order  vesting  in  the 
assignees  the  goods  in  dispute.  Before  action  brought  a 
formal  demand  of  the  goods,  on  behalf  of  the  assignees, 
was  served  upon  Briscoe. 

The  questions  for  the  opinion  of  the  Court  were, 
whether  the  facts  above  stated  shewed  any  act  of  bank- 
ruptcy by  Warner;  and,  if  so,  whether  the  plaintiffs,  as 
assignees  as  aforesaid,  were  at  any  time  entitled  to  the 
goods,  or  any  part  thereof,  as  against  the  defendant 
If  yes,  then  judgment  was  to  be  entered  for  them  for 
11182.  %s.  2d.,  less  costs  of  sale,  with  costs  of  suit  If 
not,  then  judgment  of  non  pros.,  with  costs  of  defence, 
was  to  be  entered  for  the  defendant. 

^uain,  for  the  plaintifis.  First,  the  facts  stated  in  the 
case  clearly  shew  that  an  act  of  bankruptcy  was  com- 
mitted by  Warner  on  Tuesday,  23d  November.  His 
conduct,  in  leaving  home,  on  that  day,  after  an  execution 
had  been  put  in,  and  in  remaining  absent  without 
giving  any  information  where  he  was  ta  be  found,  or 
communicating  with  any  one  but  his  wife,  furnishes 
a  mple  eidence  that  he  did  '<  depart  from  his  dwelling 
bouse  or  otherwise  absent  himself*'  **  with  intent  to 
defeat  or  delay  his  creditors ;"  and  so  committed  an  act 
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1859.  of  bankruptcy,  under  The  Bankrupt  Law  Consolidation 
BR^yriti  Act,  1849  (12  &  13  Via.  c.  106.  s.  67.).  [Lord  Campbell 
Bbiiooe.  ^'  ^'  "^^  Court,  at  present,  is  with  you,  as  to  this 
point.]  Secondly,  the  defendant^  the  ezecudon  cre- 
ditor, had  notice  of  an  act  of  bankruptcy  before  the 
sale  of  the  goods  taken  in  execution  was  complete. 
The  bill  of  sale  from  the  sheriff  to  the  defendant  was 
not  executed  by  the  sheriff  till  a  quarter  to  eleven 
o'clock  on  Friday  morning,  26th  Nooember.  That^  then, 
is  the  earliest  moment  at  which  the  sale  can  be  said  to 
have  been  complete.  But  on  the  morning  of  the  pre- 
vious day,  Thursday^  25th  November^  Unwin,  the  soli- 
citor, received  from  Pinchard  tf  Shelton,  Briscoe's  at- 
torneys in  his  action  against  fVarner,  the  letter  of  24th 
November,  the  effect  of  which  was  to  appoint  Unwin  the 
agent  or  attorney  of  Briscoe  for  the  purpose  of  procuring 
the  bill  of  sale  from  the  sheriff.  Notice,  therefore,  to 
Umoin,  after  he  had  received  that  letter,  of  an  act  of 
bankruptcy  committed  by  Warner,  was  notice  to  Briscoe. 
And  that  notice  was  given  to  Unwin,  on  the  same  Thurs- 
day,  by  both  Claytan,  the  auctioneer,  and  Brawn,  the 
sheriff's  oflScer.  In  JPikeY.  Stephens  {a)  it  was  laid  down 
that  notice  of  an  act  of  bankruptcy  committed  by  the 
execution  debtor  is  sufficient  notice  to  the  execution 
creditor,  if  given  to  the  attorney  employed  by  the  latter, 
or  to  a  clerk  of  such  attorney  so  far  entrusted  with  the 
management  of  his  business  as  to  have  the  power  of 
acting  on  such  a  communication  in  his  absence.  That 
case  was  decided  on  the  construction  of  the  Act  then  in 
force,  2  &  3  Vict.  c.  29. «.  1. ;  which  made  notice  of  a  prior 
act  of  bankruptcy  avoid  an  execution,  if  the  notice  had 

(a)  12  Q.  B.  465. 
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been  given  at  **  the  time  of  executing  or  levying  such  lS69. 
execution  or  attachment"  The  language  of  stat  12  &  13  BmmT^ 
VicL  c.  106.  s.  133.  is,  substantially,  the  same,  as  to  the  b^soob. 
persons  to  be  affected  by  the  notice ;  the  latter  statute, 
however,  further,  makes  the  notice  also  avoid  the  ezecu* 
tioD  if  it  has  been  given  ^  at  the  time  of  making  any  sale 
thereunder."  It  is  no  objection  to  the  validity  of  the 
notice,  in  the  present  case,  that  Unwin  was  not  informed 
by  Brown  or  Clayton  of  the  nature  or  particulars  of  the 
act  of  bankruptcy  committed  by  Warner ;  Udal  v.  Wal- 
ton (a)  shews  that  it  was  unnecessary  to  state  them.  So, 
in  the  judgment  of  the  Court  in  Hope  v.  Meek  (ft),  it  is 
said,  ''When  an  act  of  bankruptcy  has  been  iu  fact 
committed,  any  communication  which  brings  to  the 
knowlege  of  the  execution  creditor  before  the  sale  the 
alleged  fact,  that  an  act  of  bankruptcy  has  been  com- 
mitted, in  a  way  which  ought  to  induce  him  as  a  reason- 
able man  to  believe  that  the  notification  was  true,  is  in 
our  judgment  suflScient  notice." 

BooiUy  contra.  First,  Warner  did  not  commit  an  act 
of  bankruptcy.  He  did  not  leave  home  ''  with  intent  to 
defeat  or  delay  his  creditors,"  but  went  simply  with  the 
object  of  endeavouring  to  come  to  terms  with  the  exe- 
cution creditor.  \Erle  J.  Even  if  that  was  his  original 
object,  he  did  not  return,  upon  finding  that  he  could 
not  settle  the  matter.  Surely,  he  remained  away  in 
order  to  delay  his  other  creditors.]  Then,  secondly,  the 
notice  to  Unwin,  on  25th  November,  of  the  act  of  bank- 
ruptcy, was  not  notice  to  Briscoe,  By  that  time,  cer- 
taioly,  Unwin  had  received  instructions  from  Brisca^s 

(a)  14  M.  #  W,  264.  (6)  10  Exch,  829.  845. 
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1859.  attorneys;  but  their  letter  only  constitated  him  their 
jjj^g^jj,  agent  to  do  a  particular  thing,  viz.,  to  complete  the 
execution.  The  letter  did  not  give  him  any*  general 
discretion  as  to  how  he  was  to  act.  He  was  not  there- 
fore in  the  same  position  as  the  attorney  in  JPike  v. 
Stephens  (a)  f  who  was  the  attorney  employed  in  the 
cause.  Stat  12  &  13  Vict  c.  106.  s.  133.  says  nothing 
as  to  notice  to  an  agent  being  sufficient  The  words  are 
"Provided  the  person"  **at  whose  suit  or  on  whose 
account  such  execution  or  attachment  shall  have  issued" 
had  not  notice.  In  Ramsey  v.  Eaton  {b)  notice  to  a 
sherifF*s  officer,  in  possession  under  a  fi.  fa.,  of  an  act  of 
bankruptcy  committed  by  the  defendant,  was  held  not 
to  be  notice  to  the  execution  creditor  within  stat  2  &  3 
Vict  c.  29.  s.  1.  In  Pennell  v.  Stephens  {c)  notice  to 
the  clerk  of  the  plaintiff's  attorney  was  held  not  to  be 
sufficient,  under  the  same  statute,  to  defeat  the  exe- 
cution; the  clerk  to  whom  it  was  given  not  being  shewn 
to  be  a  managing  clerk,  or  to  have  communicated  the 
matter  to  his  principal ;  and  it  was  doubted  whether  a 
notice  to  one  shewn  to  be  a  managing  clerk  would  suffice. 
Rothwell  V.  Timhrell  (d)  was  decided  on  the  ground  thai 
the  notice  was  given  to  the  attorney  in  the  cause  when  he 
was  acting  in  it  as  such,  and  therefore  was  good  notice, 
under  the  same  statute,  to  the  client:  but  Coleridge  J.  there 
says,  "  I  by  no  means  say  that,  in  every  case,  notice  to, 
or  knowledge  of,  the  attorney  of  a  party  will  satisfy" 
the  statute.  Assuming,  however,  in  the  next  place,  that 
Pinchard  Sf  Shelion^s  letter  did  leave  Unwin  a  discre- 
tion how  to  act,  he  was  not  bound  to  act  upon  Clayton^s 
and  BrounCs  information.    They  gave  him,  not  a  positive 

(a)  12  Q,  B.  465.  (6)  10  M,  #  W,  22. 

(c)  7  C.  A  987.  {d)\D.  N,  S,  778. 
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notice  that  Watwr  had  committed  an  act  of  bankruptcy,       ]  859. 
but  notice  of  a  notice  to  that  eflect  which  they  them^      bkswiii 
selves  had  received    In  Hcft  v.  Metk  (a)  the  infoimation     BKitooa. 
was  direct    Here,  to  adopt  the  language  of  WUd»  C.  J. 
in  PamOt  v.  Slepbau  (b),  **  It  was  not"  **  suflBcient  that'' 
Unwin  "should  be  told  in  that  loose  way,  that  an  act  of 
bankruptcy  had  been  committed/'  "and  that  the  matter 
should  be  left  there.**    "The  intimation  was  not  given 
in  such  a  manner  and  under  such  circumstances,  as  to 
shew  that  it  was  intended  to  serve  as  a  notice  "(e). 

Lord  Campbell  C.  J.  As  to  the  first  point,  it  is  clear 
that,  by  leaving  home  under  the  circumstances  stated, 
fPamer  committed  an  act  of  bankruptcy.  The  question 
therefore  is,  whether  Unwin  was  sufficiently  constituted 
the  agent  of  the  defendant,  the  execution  creditor,  so  as 
to  make  notice  to  Unwin  of  fFani«r's  act  of  bankruptcy 
notice  to  the  defendant.  I  think  that  he  was.  The  letter 
of  24th  November,  from  Pinchard  %  SheUm,  the  execu- 
tion creditor's  attorneys,  left  Umein  a  discretion  how  to 
act  in  carrying  out  the  instructions  which  it  contained; 
it  did  not  give  him  a  mere  authority  to  execute  process 
at  all  haxards.  Then,  had  Umoin^  afterwards,  and  before 
the  sale  was  complete,  information  which  gave  reasonable 
ground  for  supposing  that  Warner  had  committed  an  act 

(a)  lOExcK  829.  (6)  7  C.  B.  987.  997. 

(c)  QtuuH,  fbr  the  plaintiil^  made  a  further  point  that  the  bill  of  sale 
WW  not  complete  when  ezeented  by  the  shefiff  on  26th  JTotwrn^,  but 
was  then  delivered  by  him  as  an  escrow,  not  to  take  eflfect  before  the 
Sling  of  the  petition,  or  until  Brucoe  also  had  ezeented  it,  and  the 
sheriif  had  giyen  np  possession.  BoviU,  oontri,  relied  upon  Ckri»tu  t. 
WntmingUm  (8£wA.  287),  and  IjoA  CampUU 0.  J.refened  to  Qudgmi, 
r,  Beamt  (fiKj'B.  986).  As  the  Court  expressly  abstsined  from  giving 
an  opinion  on  this  pomt,  the  srgomei^  and  the  deposition  of  Brown,  the 
sheriff's  oiBeer,  are  omitted. 

VOL.    II.  K  B.   &   E- 
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1859.  of  bankruptcy;  and  which  ought  to  have  made  Unwin 
Brbwin  ^^'^  ^^  hand?  I  am  of  opinion  that  he  had.  The  state- 
ments of  Brown  and  Clayton  to  him  can  have  left  no 
reasonable  doubt  upon  his  mind ;  and  did  leave  none,  as 
is  evident  from  the  letter  which  he  wrote  to  Pinchard  ^ 
Shelion  on  the  evening  of  the  same  day,  25th  November. 
I  am  therefore  of  opinion  that  the  execution  creditor 
had  notice,  before  the  sale,  of  an  act  of  bankruptcy  by 
Warner ;  and,  consequently,  that  such  notice  rendered 
the  sale  invalid. 

WiOHTMAK  J.  I  need  add  nothing  to  what  has  been 
said  as  to  the  commission  by  Warner  of  an  act  of  bank- 
ruptcy. Upon  the  question  of  notice,  I  think  that  Briscoe 
had,  before  the  sale  under  the  fi.  fa.  was  complete,  suflB- 
cient  notice  of  an  act  of  bankruptcy..  In  the  first  place, 
Unwin  was  a  proper  person  to  whom  to  give  that  notice. 
After  Unxoin  had  received  Pinchard  %  SheUoris  letter 
of  24th  November^  he  was  very  much  in  the  position  in 
which  a  clerk  of  theirs  would  have  been  if  sent  to  con- 
duct the  proceedings  on  the  execution.  It  is  clear  that 
that  letter  left  him  a  discretion  to  proceed  with  the  sale 
or  not,  as  he  considered  most  advisable ;  and  that  it  put 
him  in  the  position  of  agent  tor  the  execution  creditor. 
In  the  second  place,  Unwin^  after  the  receipt  of  that 
letter,  and  pending  the  sale,  had  notice  of  an  act  of 
bankruptcy.  It  is  true  that,  when  Clayton  gave  him  this 
information,  he  replied  that  he  did  not  believe  there 
was  any  act  of  bankruptcy ;  but  that  answer  does  not 
do  away  with  the  effect  of  the  notice,  it  being  the  fact, 
at  the  time,  that  an  act  of  bankruptcy  had  been  com- 
mitted. 

On  the  other  question,  a^to  the  time  when  the  execu- 
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tion  of  the  bill  of  sale  was  complete,  it  becomesanneces-        1859. 
sary  to  give  any  opinion.  Brwwhi 


£rle  J.  I  also  am  of  opinion  that  the  execution 
creditor  had  notice  of  an  act  of  bankruptcy  before  the 
sheri£P  executed  the  bill  of  sale.  That  there  was  an  act 
of  bankruptcy  is  clear.  The  question  is,  was  notice  of 
it  to  Unwm  notice  to  Briscoe f  I  think  that  it  was; 
because  Briseoe^s  attorneys  had  employed  Untoin  as  their 
agent  to  complete  the  execution.  Notice  to  a  plaintiff's 
attorney,  employed  in  the  matter,  has  been  held. to 
be  sufficient  notice  to  the  plaintiff  himself.  Unwin 
was,  even  more  than  Plnehard  S[  Shelton^  for  all  pur^** 
poses  connected  with  the  execution,  Briscoe  9  attorney* 
Then,  had  Untoin  notice  of  an  act  of  bankruptcy  ?  It 
is  clear  that  he  had.  He  was  told  both  by  the  auctioneer 
and  by  the  sheriff's  officer  that  the  sheriff  had  received 
notice  of  an  act  of  bankruptcy.  Whether  or  no  that 
was  sufficient,  Unwin  had  knowledge^  independently! 
that  Wamer  had  absented  himself,  and  the  letter  which 
be  wrote  to  JPmchard  ^  SfieUan^  on  25th  November^  shews 
what  he  thought  of  the  matter.  That  letter  amounts 
to  this :  **  I  fear  it  is  now  too  late,  for  that  an  act  of 
bankruptcy  has  been  already  committed." 

Cbompton  J.  On  the  last  point  made  at  the  bar, 
I  give  no  opinion.  The  case  will  be  sufficiently  decided 
upon  the  other  points.'  There  can  be  no  doubt  but  that 
an  act  of  bankruptcy  was  committed,  and  that  Unwin 
had  notice  of  it  before  the  sale.  This  appears  not  only 
from  the  conversations  between  him  and  Brown  and 
Clapton,  but  from  all  the  surrounding  circumstances^  and 
{/ittoiii'sown  letter.     It  is  immaterial  whether  the  notice 
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1859.  was  certain,  if  it  was  such  (and  I  think  it  was)  as  should 
B&swiM  ht^ye  led  Unmn  to  make  inquiry  as  to  its  truth.  The 
Brmooi.  remaining  point  is  one  of  more  difficulty,  namely,  whether 
Unwin  was  a  proper  person  to  whom  to  give  the  notice, 
so  as  to  bind  thereby  the  execution  creditor.  The 
authorities,  however,  shew  that  notice  to  the  attorney 
employed  in  the  cause  by  the  execution  creditor  is  suffi- 
cient notiee  to  the  latter,  and  that  (contrary  to  the  general 
rule)  such  attorney  may  delegate  his  authority  to  receive 
the  notice  to  his  clerk,  by  giving  the  clerk  a  discretion 
how  to  act  for  him  in  the  matter  of  the  execution.  Here, 
it  was  necessary  for  Briscoe^n  att<Mmeys  to  appoint  a  sub- 
agent  to  act  for  them.  They  appointed  I7iitctii  in  that 
capacity,  and  it  is  plain,  from  the  terms  of  their  letter 
of  24th  November  to  him,  in  which  they  say,  "  If  any- 
thing is  to  be  done,  it  must  be  done  quickly,"  that  they 
gave  him  a  discretion  as  to  how  he  should  act.  That 
letter  appears  to  me  to  have  put  him  in  the  same  position 
as  if  he  had  been  the  managing  clerk  of  the  writers. 
The  notice  given  to  him  was  therefore  binding  upon 
Briscoe. 

Judgment  for  the  plaintiffs. 
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1859. 


The  Queen  against  Storrab.  Wednsad^, 

^  ^  June  15tlL 

^PHIS  was  an  information  in  the  nature   of  a  quo  Stat  21  &  22 

JL  .  ^         Fid.  c.  90, 8.  S, 

warranto  against  the  defendant  for  exercising  and  enacts  that  a 
usurping  the  office  and  franchise  of  a  member  of  The  atyied  «*The 
General  Council  of  Medical  Education.  ^f  Medkad 

Plea.     That  the  defendant  was  duly  elected.     Issue  i^^o^o^ 
thereon.  *^«  United 

Kingdom," 

The  following  case  was  stated,  by  order  of  Crompton  J.,  "  ?^^,!*' 
for  the  opinion  of  this  Court.  B^  sect.  4 

_.  tlufl  Ck)imcil  is 

By  Stat.  21  &  22  Fict.  c.  90.,  entitled  <' An  Act  to  to  "consiBtof 

regulate  the  qualifications  of  practitioners  in  medicine  ^^'frl^m 

and  surgery,"  it  was  enacted  (a),  amongst  other  things,  ^ea^  or* 

that  a  Council,  which  should  be  styled  *•  The  General  ?fJ^^"£Q. 

Council  of  Medical  Education  and  Registration  of  the  dadingthe 

"  University  of 

United  Kingdom,'*  thereinafter  referred  to  as  the  General  London, 

Held  that. 

Council,  should  be  established,  and  (b)  that  the  General  under  the 
Council  should  consist  of  one  person  chosen  from  time  ter  of  £at 
to  time  by  each  of  the  following  bodies,  that  is  to  say,  the'^^^U) 
the  Royal  College  of  Physicians,  the  Royal  College  of  ^^ofAr""* 
Surgeons    of  England,  the    Apothecaries'  Society  of  ^^  c*  ^!ii 
London^  the  University  of  Oxford^  the  University  of  !■  vested  in 
Cambridge^  the  University  of  Durham^  the  University  of  consisting  of 
London^  and  divers  other  bodies  therein  named^  eighteen  Vice  Chan- 
in  all;  and  of  six  persons  to  be  nominated  by  Her  lows  for  the 
Majesty  with  the  advice  of  her  Privy  Council,  and  of  a  ^^in^|^' 

whole  body 
incorporated 

as  the  UnlTenity  by  the  charter,  namely,  the  Chancellor,  Vice  Chancellor,  Fellows  and 

Gfradnates. 

(a)  Sect  3.  (b)  Beet  4. 
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1859.       president,  to  be  elected  by  the  General  Council ;  and  (a) 


The  Quxm 


that  the  General  Council  should  hold  their  first  meet- 


„    ^  inff  within  three  months  from  the  commencement  of  the 

IStos&ar.         ° 

said  Act     Such  meetipg  was,  accordingly,  duly  held  on 

23d  November,  1858,  at  the  Hall  of  the  Royal  College 

of  Physicians. 

On  3d  November,  1858,  the  Chancellor,  Vice  Chan- 
cellor and  Fellows  of  the  University  of  London^  then 
being  and  acting  as  the  Senate  of  the  said  University,  in 
alleged  pursuance  of  the  said  statute,  proceeded  to  elect 
a  member  of  the  said  General  Council,  and  then  elected 
the  defendant  John  Storrar  as  the  person  to  be,  in  pur- 
suance of  the  said  statute,  elected  by  the  University  of 
London  as  a  member  of  the  said  General  Council;  and 
be,  the  defendant,  attended  at  the  meeting  of  the  said 
General  Council  on  23d  November ^  1858,  and  voted,  and 
has  since  at  other  meetings  of  the  General  Council 
attended  and  voted,  and  still  claims  to  attend  and  vote, 
as  the  person  elected  in  pursuance  of  the  said  statute  by 
the  University  of  I^ndon. 

The  University  of  London  was  first  constituted  and 
regulated  by  a  Royal  charter  of  His  late  Majesty  Eang 
JVUliam  IV.,  dated  28th  November,  in  the  seventh  year 
•  pf  His  late  Majesty's  reign ;  and  by  it  certain  persons 
therein  named,  and  all  other  persons  whom  His  said 
Majesty  might  thereafter  appoint  to  be  Chancellor,  Vice 
Chancellor  or  Fellows  of  the  said  University,  were  by 
him  declared  and  constituted  one  body  politic  and  cor- 
porate by  the  name  of  **The  Vniverrity  of  London,^  and 
that  charter  was  accepted  and  acted  upon  by  such  per- 
pons.  This  charter  was,  by  a  Royal  charter  of  Her 
present  Majesty,  bearing  date  5th  December,  in  the  first 

(a)  Sect.  0. 
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year  of  her  reign^  revoked,  and  Her  said  Majesty  did,  1859, 
by  her  said  charter,  grant,  declare  and  constitute  certain  xhc  Quibh 
persons  therein  mentioned,  and  all  the  persons  who  sxqwiab. 
might  thereafter  be  appointed  to  be  Chancellor,  Vice 
Chancellor  or  Fellows,  one  body  politic  or  corporate,  by 
the  name  of  "TAe  University  of  London,^  with  certain 
powers,  which  powers  Her  said  Majesty  did  thereafter, 
by  her  Royal  charter  bearing  date  7th  July,  in  the  thir- 
teenth year  of  her  reign,  enlarge ;  which  charters  were 
accepted  and  acted  upon  by  the  persons  therein  men  * 
tioned.  These  last  mentioned  charters  were,  by  a  Royal 
charter  of  Her  present  Majesty,  bearing  date  9th  April, 
in  the  twenty-first  year  of  her  reign^  duly  revoked,  and 
by  the  last  mentioned  charter  Her  said  Majesty  did 
grant,  declare  and  constitute  certain  persons  therein 
mentiooed,  and  all  persons  who  might  thereafter  be 
appointed  to  be  Chancellor,  Vice  Chancellor  or  Fellows 
of  the  said  University  as  therein  mentioned,  and  all  the 
persons  on  whom  respectively  the  University  created  by 
the  said  charter  of  5th  Decembery  in  the  first  year  of  her 
reign,  had  conferred  any  of  the  degrees  of  Doctor  of 
Laws,  Doctor  of  Medicine,  Master  of  Arts,  Bachelor  of 
liaws.  Bachelor  of  Medicine,  or  Bachelor  of  Arts,  and 
all  the  petBons  on  whom  respectively  the  University 
created  by  the  said  charter  of  9th  April  might  thereafter 
confer  any  of  the  said  degrees,  one  body  politic  and  cor- 
porate by  the  name  of  ^^  The  University  of  JLondon,'' 
which  charter  was  accepted  by  the  said  persons  and  acted 
on  by  them;  and  Her  said  Majesty  did  by  her  said  charter 
further  will  and  ordain,  amongst  other  things,  that  the 
said  body  politic  and  corporate  should  consist  of  a  Cban- 
ce/Ior,  Vice  Chancellor,  Fellows  and  Graduates,  and 
that  there  should  be  thirty-six  Fellows,  exclusive  of  the 
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1859.  Chancellor  and  Vice  ChanceHor  for  the  time  bein(^  and 
The  QvMMM  ^^  ^^^  Fellows  should  be  such  persons  as  Her  Majesty 
surZ'^A,  ^^  thereby  appoint,  or  as  she,  her  heirs  and  successor^ 
should  from  time  to  time  appoint,  as  Fellows^  under  her 
or  their  sign  manual,  and  as  should  be  appointed  as 
Fellows  under  the  power  thereinafter  and  hereinafter  con- 
tained,  and  that  the  Graduates  should  be  the  persons  on 
whom  respectively  the  said  Uniyermty  should  confer  any 
of  the  said  degrees;  and  did  ftirther  wiU  and  ordain,  that 
the  Chancellor,  Vice  Chancellor  and  Fellows  for  the  time 
being  should  constitute  the  Senate  of  the  said  University, 
and  that  every  second  vacancy  amongst  the  Fellows 
should  be  filled  up  by  Her  Majesty  from  a  lut  of  three 
persons,  to  be  nominated  by  the  Convocation  of  the  said 
Universi^,  until  nine  of  the  Fellows  should  have  been 
so  selected,  and  that  thereafter  one  out  of  every  four 
new  Fellows  should  be  so  selected ;  and  that  the  Convo- 
cation should  consbt  of  all  Graduates  fer  the  time  being 
of  the  said  University,  except  Bachelors  of  Laws  and 
Medicine,  of  less  than  two  years',  and  except  Bachelors 
of  Arts  of  less  than  three  yeais',  standing;  and  that  the 
Chancellor,  Vice  Chancellor  and  Fellows  for  the  time 
being,  should  have  the  entire  management  of  and  super- 
intendence over  the  affiBurs,  concerns  and  property  of  the 
add  University ;  and  that,  in  all  cases  unprovided  for  by 
the  charter,  it  should  be  lawful  for  the  Chancellor,  Vice 
Chancellor  and  Fellows  to  act  in  such  manner  as  should 
appear  to  them  best  calculated  to  promote  the  purposes 
intended  by  the  University;  and  that  the  said  Chancellor, 
Vice  Chancellor  and  Fellows,  should  have  fell  power 
from  time  to  time  to  make  and  alter  any  bye-laws  and 
regulations,  so  as  the  same  were  not  repugnant  to  the 
laws  of  the  realm,  or  to  the  general  objects  and  provisions 
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of  the  Bud  charter,  touching  examinations  for  degrees,  IB69. 
and  the  granting  of  degrees,  and  the  meeting  of  the  TheQuxxv* 
Senate,  and  the  meetings  of  Convocation,  and,  in  Stoujju 
general,  touching  all  matters  and  things  regarding  the 
University,  not  expressly  provided  for  by  the  said  char- 
ter ;  and  that  the  Chancellor  and  Fellows  for  the  time 
being  should  have  full  power  from  time  to  time  to 
appoint  as  they  should  see  occasion,  or  to  remove,  all 
exanmung  ofiBcers  and  servants  of  the  said  University ; 
and  that  Convocation  should  have  the  power  of  nomina- 
ting three  peistMos  for  every  Fellow  to  be  appointed  as 
aforesaid  from  a  list  nominated  by  Convocation  for  the 
purpose ;  of  discussing  any  matter  relating  to  the  Unl* 
versity,  and  of  declaring  the  opinion  of  Convocation 
thereupon;  of  accepting  any  new  charter,  or  consenting 
to  the  surrender  of  the  present  or  of  any  new  charter; 
of  deciding  upon  the  mode  of  conducting  and  registering 
the  proceedings  of  Convocation ;  of  appointing  or  re- 
moving a  clerk  of  Ccmvocation,  and  of  prescribing  his 
duties;  and  that,  except  as  was  therein  expressly  pro- 
vided, the  Convocation  should  not  interfere  in,  or  have 
any  control  over,  the  aflPairs  of  the  University.  And  this 
charter  has  been  duly  accepted,  and  has  been  acted  upon. 
The  said  Chancellor,  Vice  Chancellor  and  Fellows  have 
not  made  any  bye-law  or  regulation  touching  or  rela- 
ting to  the  election  of  a  member  of  the  said  General 
Council.  (The  last  mentioned  charter  was  to  form  part 
of  the  case.) 

The  question  for  the  opinion  of  the  Court  was,  Whe- 
ther, under  the  charter  and  stat.  21  &  22  Viet  e.  90.,  the 
authority  to  choose  such  member  is  given  to  and  vested 
in  the  Senate  of  the  said  University,  or  in  the  entire 
University,  consisting  of  Chancellor,  Vice  Chancellor, 
Fellows  and  Graduates  thereof.. 
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1859.  Edward  James,  for  the  Crown  (a).     The  election  of 

The  QuMN  ^^®  defendant  was  invalid;  for  the  franchise  is  vested  in 
Stouab  ^^^  entire  University.  Under  the  last  charter,  the 
Chancellor,  Vice  Chancellor,  Fellows  and  Graduates  con- 
stitute the  University,  and  it  is  the  University  upon 
which  Stat.  21  &  22  Fict  c.  90.  s.  4.  confers  the  right  to 
elect  a  member  of  the  General  Medical  Council.  The 
same  charter  makes  the  Senate  of  the  University  consist 
of  the  Chancellor,  Vice  Chancellor  and  Fellows,  exclu- 
sively of  the  other  Graduates ;  and  defines  the  matters 
in  which  this  Senate  is  to  act  for  the  whole  University* 
The  Senate  is  to  **  have  the  entire  management  of  and 
superintendence  over  the  affairs,  concerns  and  property 
of  the  said  University,*"  and  is,  ''in  all  cases  unprovided 
for  by  the  charter,'*  ''to  act  in  such  manner  as  shall  ap- 
pear" to  it  "best  calculated  to  promote  the  purposes 
intended  by  the  University."  The  right  to  make  this 
election,  forms  no  part  of  "the  affairs,  concerns  and 
property'*  of  the  University,  nor  is  it  a  "case  unprovided 
for  by  the  charter,"  words  which  relate  only  to  any  casus 
omissus  in  the  charter,  with  respect  to  the  management 
of  the  University  itself,  and  its  affairs;  and  which  can 
have  no  reference  to  the  case  of  a  franchise  conferred 
upon  the  University  long  subsequent  to  the  granting  of 
the  charter.  The  expression,  "  The  University,''  prim& 
fecie  means  the  whole  body  of  which  the  University 
consists.  And,  had  the  Legislature  intended  to  confer 
this  franchise  on  a  part  only  of  that  body,  they  would 
not  have  used,  without  explanation,  a  phrase  which  im- 
plies the  whole  body.  It  may  be  said  by  the  other  side 
that,  unless  the  Senate  is  to  elect,  there  will  be  great 

(a)  Thursday,  June  9th.    Before  Lord  Campbell  C.  J.,  Wightman  and 
Erie  Js. 
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difficolty  in   carrjing  the  Act  into  effect;  because  no        1859. 
means  exist  under  the  charter  for  getting  the  whole  body    The  Quken 
of  Graduates  of  the  University  together.     But  there      storrab 
would  be  the  same  difficulty  as  to  the  meetings  of  the 
Senate.      The  question  must,  however,  be  determined 
according  to  law,  without  reference  to  any  alleged  incon- 
venience which  may  result  from  the  state  of  the  law.   If 
the  charter  is  defective,  application  must  be  made  to  the 
Crown  to  xiemedy  the  defect ;  pending  any  such  alter- 
ation, the  University  must  put  up  with  the  charter  as 
originally  framed :  Rex  v.  Giniver{a)s  Rexy.  Cutbush  (ft). 
If  it  be  said  that  the  charter  impliedly  empowers  the 
Senate  to  make  this  election,  by  givii^  them  power  to 
elect  officers  and  servants  of  the  University,  the^answer 
is^  that  the  persons  whom  the  Senate  is  to  elect  are 
persons  who  are  to  act  as  agents  for  the  Senate^in^  the 
management  of  the  internal  affidrs  of  the  University ; 
not  as  representatives,  in  another  place,  of  the  University 
at  large.     In  London  City  v.  Vanack^r  (c),  where  it  was 
held  that  every  corporation  can  of  common  right  make 
bye-laws  concerning  its  franchises.  Lord  Holt  C.  J.  says, 
'*AI1  franchises  which  are  granted  are  upon  condition 
that  they  should  be  duly  executed,  according  to  the 
charter  that  settles  the  constitution."  So,  in  Rex  v.  IFest' 
toood  (if),  Parke  J.  says  (e),  **  It  is  a  legal  incident  to 
every  corporation  to  have  the  power  of  making  bye-laws, 
regulations,  or  ordinances,  relative  to  the  purposes  for 
which  such  corporation  is  instituted ;  and  that  power  is 
primd  facie  to  be  exercised  by  the  body  at  large."    And, 
in  the  same  case,  LUtUdaU  J.  observes  (/),  '*  If  there  be 

(a)  6  r.  R.  732.  {b)  4  Burr.  2204. 

(r)  1  Ld.  Raym.  49a  499.  (rf)  7  Bing,  1. 

(0  Page  10.  (/)  Page  52. 


Stobsab. 


140  TRINITY  TERM. 

1859.  A  general  power  given  to  a  select  body  to  make  bye-laws 
The  Qvmvs  ^  ^  ^^^^^  whatsoever,  there  can  be  no  doubt  bat  the 
right  which  is  incident  to  the  body  at  large  is  taken 
away."  <<Bat  if  the  power  given  to  the  select  body  to 
make  bye-laws  only  extends  to  some  particular  cases, 
then  it  may  be  questioned  whether  the  general  power 
which  the  body  at  laige  has,  is  altogether  taken  away  by 
the  power  given  to  the  select  body,  or  whether  this  is 
only  an  abridgment  pro  tanto  of  the  power  of  the  body 
at  large*  and  so  as  that  they  retain  their  power  in  all 
cases,  except  in  those  where  the  select  body  have  the 
power,  and  that  that  which  is  untouched  of  their  power 
remains  as  it  was.  And,  in  my  opinion,  the  power  is 
only  uken  away  in  those  cases  to  which  the  right  of 
the  select  body  extends.**  These  dicta  are  authorities  in 
favour  of  the  contention,  on  behalf  of  the  Crown,  that, 
looking  to  the  wording  both  of  stat.  21  &  22  Vict.  c.  90. 
s.  4.  and  of  the  charter  of  the  University,  the  franchise 
in  dispute  is  vested  in  the  body  at  laige  of  the  Unive]> 
sity,  not  in  the  select  body,  the  Senate. 

WeUbt/i  contra.  The  Senate  of  the  University  was  the 
proper  body  to  make  this  election.  The  charter  of  the 
University  now  in  force  gives  the  Senate  the  most  ample 
powers,  to  be  exercised  on  behalf  of  the  whole  Univer- 
sity, llius,  it  empowers  the  Senate  to  make  bye-laws 
**  touching  examinations  for  degrees  and  the  granting  of 
degrees."  Now,  by  **  The  University  of  London  Medi- 
cal Graduates  Act,  1854,''  17  &  18  Vict  e.  114.,  gra- 
duates in  Medicine  of  the  University  are  authorized  to 
practise  physic  without  undergoing  any  further  exami- 
nation. The  provisions  of  this  Act  are  continued  in 
force  by  the  63d  section  of  stat.  21  &  22  VicU  c.  90. 
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As,  therefore,  the  Senate  has  power  to  regulate  the  1859. 
examinatioos  for  degrees  in  medicine,  which  degrees,  The  Qunv" 
when  conferred,  give  the  graduates  an  immediate  right  to  stoksab. 
practise  physic,  it  is  but  reasonable  to  hold  that  the  Senate 
has  also  power  to  elect  the  representative  of  the  Univer- 
Atj  at  the  General  Medical  Council ;  the  duties  of  which 
consist,  inter  alia,  under  stat.  21  &  22  Fict  c.  90.  s.  18., 
in  investigating  the  course  of  study  and  requisites  neces- 
saiy  for  obtaining  degrees  in  medicine  at,  amongst  other 
places,  the  University  of  London.  Again,  the  Senate 
has,  under  the  charter,  '<  the  entire  management  of  and 
superintendence  over  the  affairs,  concerns  and  property 
of  the  University,"  and  may  ^*  in  all  cases  unprovided 
for  by  the  charter"  ''act  in  such  manner"  as  they  think 
will  best  promote  the  purposes  of  the  University!  Now 
the  election  of  the  representative  of  the  University  at 
the  General  Medical  Council  must  either  be'  a  part  of 
**  the  afiairs"  and  ''concerns^  of  the  University,  within 
the  meaning  of  the  charter,  or  it  must  be  one  of  the 
*'  cases  unprovided  for  by  the  charter.''  In  either  view, 
the  election  is  to  be  made  by  the  Senate.  This  construc- 
tion of  the  charter  is  confirmed  when  its  language  with 
respect  to  the  general  body  of  the  convocation  of  the 
University  is  looked  at.  Formatter  specifying  the  matters 
in  which  the  convocation  is  to  act  (in  which,  of  course,  the 
exercise  of  the  present  franchise  is  not  included)  it  de- 
clares that,  except  as  is  therein  expressly  provided,  the 
convocation  shall  not  interfere  in,  or  have  any  control 
over,  the  affairs  of  the  University. 

Edward  James  was  heard  in  reply. 

Cur.  adv.  vuli. 
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1859.  Loi^  Campbell  C.  J.  now  delivered  the  judgment  of 

The  QuxsN     ^^^  Court. 

SToaaAB,  ^^  question  which  we  have  to  determine  in  this  case 

is  whether  the  defendant  has  been  duly  elected  by  the 
University  of  London  a  member  of  the  General  Council 
of  Medical  Education  of  the  United  Kingdom,  under 
Stat.  21  &  22  Vict.  c.  90.  This  statute  enacts  that  this 
General  Council  shall  consist  of  one  person  chosen  from 
time  to  time  by  each  of  certain  specified  bodies  politic^ 
amongst  whom  is  the  University  of  London.  On  3d 
November t  1858,  the  defendant  was  elected  a  member  of 
this  General  Council  by  the  Chancellor,  Vice  Chancellor 
and  Fellows  of  the  University  *  of  Z^iubn,  as  the  Senate 
^  of  the  said  University,  and  he  has  since  acted  as  a  mem- 

ber of  the  Council.  On  the  part  of  the  relator  it  is 
contended  that  the  election  of  a  member  of  this  Council 
by  the  University  of  London  cannot  be  made  by  the 
Senate,  but  must  be  made  by  all  the  persons  enumerated 
in  sect  3  of  the  last  charter  granted  to  the  University, 
comprehending  all  the  Graduates  of  the  University.  As 
the  right  of  election  is  by  the  statute  given  to  '^The 
University  of  London ;"  and  as  the  charter,  by  sect.  3, 
constitutes  certain  individuals  therein  designated,  and 
all  the  persons  on  whom  the  University  had  conferred 
degrees,  and  all  the  persons  on  whom  the  University 
shall  thereafter  confer  degrees,  one  body  politic  and  cor- 
porate, by  the  name  of  *  The  University  of  London;  and 
as  sect.  4  of  the  charter  ordains,  **  that  the  said  body 
politic  and  corporate  shall  consist  of  a  Chancellor,  Vice 
Chancellor,  Fellows  and  Graduates;"  if  nothing  to  the 
contrary  appeared  in  the  charter,  there  would  seem 
strong  ground  for  contending  that  the  election  in  ques- 
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tioQ  should  be  made  by  all  those  who  are  ordained  by  1859. 
the  charter  to  constitute  the  University,  and  therefore  The  Qubbn 
that  all  Graduates  of  the  University  ought  to  have  a  g^oIiuB. 
voice  in  the  election.  But  regard  must  be  had  to  sect.  8, 
which  ordains  "  that  the  Chancellor,  Vice  Chancellor 
and  Fellows  for  the  time  being  shall  constitute  the 
Senate  of  the  University/'  and  to  sect.  18,  which  ordains 
''  that  the  Chancellor,  Vice  Chancellor  and  Fellows  for 
the  time  being  shall  have  the  entire  management  of,  and 
soperintendence  over,  the  affairs,  concerns  and  property 
of  the  said  University ;  and  in  all  cases  unprovided  for 
by  the  charter  it  shall  be  lawful  for  the  Chancellor,  Vice 
Chancellor  and  Fellows  to  act  in  such  manner  as  shall 
appear  to  thetn  best  calculated  to  promote  the  purposes 
intended  by  the  University."  Now,  this  election  of  a 
member  of  the  Medical  Council  is  a  case  unprovided  for 
by  the  charter,  and  it  seems  to  come  within  the  scope 
of  the  affairs  and  concerns  of  the  University,  of  and  over 
which  it  is  ordained  that  the  Senate  shall  have  the  entire 
management  and  superintendence.  If  so,  the  members 
of  the  Senate  ought  to  choose  the  member  of  the  Medical 
Board ;  acting  in  such  manner  as  shall  appear  to  them 
best  calculated  to  promote  the  object  in  view.  However 
it  might  have  been  if  an  Act  of  Parliament  had  conferred 
upon  the  University  of  London  the  right  of  electing  a 
member  of  the  House  of  Commons,  without  more  dis- 
tinctly defining  the  franchise,  it  can  hardly  be  supposed 
that  it  was  the  intention  of  the  Legislature  that  all  the 
Doctors  of  Laws,  Doctors  of  Medicine,  Masters  of  Arts, 
Bachelors  of  Laws,  Bachelors  of  Medicine,  and  Bachelors 
of  Arts,  who  may  be  Graduates  of  the  University  of 
London,  should  be  assembled  to  choose  this  member  of 
the  Medical  Board ;  a  choice  in  which  the  great  bulk  of 
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18^9.        them  are  likely  to  take  no  interest,  and  which  most  be 

TheQuBKir     made  more  conveniently  and  more  discreetly  by  die 

Stobbar.      Chancellor,  Vice  Chancellor  and  Fellows,  constituting 

the  Senate.   For  these  reasons,  we  think  that  the  election 

in  question  by  the  Senate  was  valid,  and  that  we  are 

bound  to  give  judgment  for  the  defendant 

Judgment  for  the  defendant 


Wednuiay,  Peto  and  others,  appellants,  against  The  Church- 
wardens and  Overseers  of  the  parish  of  West 
Ham,  respondents. 

By  The  Ge-  TJPON  appeal  to  the  Essex  Quarter  Sessions,  on  1 9th 
andWateWng  October,  1858,  against  a  lighting  and  watching 

w!^^c^90.  ^^>  ^^®  Sessions  confirmed  the  rate,  subject  to  the 

wid?occu^re"  ^P'"^^**  ^^  ^^^  Court  upon  a  case,  which  was  substan- 

of  housea,  tiallv  as  foUows. 

buildings, 

and  property         The  appelknts   are  lessees  and    occupiers  of  J^ 

(other  than 

land)  rateable    Victoria  London  Docks,  situate  in  the  ward  of  Fbdst&w, 

to  the  relief 

of  the  poor  in 

any**  "parish/*  are  to  be  rated  at  <*a  rate  in  the  pound  three  times  gfeater  than  that  at 

which  &e  owners  and  occupiers  of  land  shall  be  rated."    By  sect  84,  "  every  court-yaid, 

yard,  or  gjarden  (such  garaen  not  being  a  market  gaiden  or  nuiseiy  ground)  shaU  ba 

included  in  and  make  part  of  the  assessment  to  be  made  on  the  house,  buildings,  or 

other  property  to  which  they  may  be  respectiTely  attached." 

The  Victoria  London  Docks  cover  an  area  of  165  acres,  95  of  which  form  a  wet  dock, 
tidal  basin  and  canal,  all  covered  with  water ;  the  remaining  area  consists  of  jetties  which 
intersect  the  wet  dock  and  basin,  and  of  warehouses  and  buildinfin  on  the  jetties.  The 
whole  forms  one  enclosure,  occupied  by  appellants ;  who  make  diiforent  chaises  for  the 
use  of  the  wet  dock  and  basin,  and  for  the  use  of  the  warehouses  and  buildingB.  The 
whole  area  is  lighted  and  watched  at  appellants*  sole  expense. 

In  a  watching  and  lighting  rate,  imposed  under  the  above  Act,  appellants  were  rated, 
in  respect  of  the  whole  area,  at  a  rate  in  the  pound  thrice  greater  than  that  at  which 
the  occupiers  of  land  were  rated. 

On  an  appeal,  in  respect  of  the  ninety-five  acres,  from  a  decision  of  Sessions  confirming 
the  rate:  Held,  by  Lord  Catr^pbOl  C.  J.,  Wiahiman  and  Crompton  Js.,  that  appeHsnts 
were  rateable  at  the  higher  rate  in  resj^ect  of  the  ninety-five  acres ;  for  that  sudi  acres 
were  "  property  other  dum  land,**  and  ejusdem  eeneris  with  houses  and  buildings. 

Held,  by  En$  J.,  that  appellants  were  rateab&  at  the  lower  rate;  for  that  the  ninety- 
five  acres  were  "  land.** 
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in  the  parish  of  fPesi  Ham,  Essex.     The  General  Light-        i8o9. 

ing  and  Watching  Act,   3  &  4  fT.  4.  c.  90,,  has  been       "pbto 

adopted  in  the  said  ward.     The  docks  in  question  are    OTerJeew  of 

built  in  the  usual  manner,  and  surrounded  by  banks    ^*"  ^^^' 

and  quays  used  in  loading  and  unloading  the  ships  that 

enter  them.     The  supply  of  water  is  derived  from  the 

TTuzmes,  which  flows  into  the  dock  basins  through  the 

flood  and  lock  gates  in  the  assessment  hereinafter  men« 

tioned.     These  docks  are  leased  to  the  appellants  by 

The  Victoria   Docks  Company,  who  constructed  them 

under  the  powers  of  The  Victoria  London  Dock  Act, 

1850  (a),  and  The  Hctoria  London  Dock  Act,  1863  (b). 

The  property  is  rateable  to  the  poor  in  the  said  parish,  and 

was  and  is  assessed  to  the  poor  rate  for  the  said  parish  as 

follows.    [The  case  here  set  out  an  extract  from  the  rate 

book,  which  shewed  land  amounting  to  165  acres,  3  roods, 

24  perches,  the  rateable  value  being  12,500/.,  and  the  rate 

being  937/.  lOs.]     Of  the  area  of  165  acres,  3  roods,  24 

perches,  thus  assessed,  95  acres  form  a  wet  dock,  or 

tidal  basin,  connected  with  the  river  Tliames  by  a  lock 

and  canal,  and  always  covered  with  water,  being  below 

low  water  mark.     Ships  entering  the  docks  and  using 

the  wet  docks  or  tidal  basin  pay  a  certain  and  defined 

rate  per  ton  for  the  water  accommodation.     Charges  on 

a  different  basis  are  levied  for  the  use  of  the  warehouses 

and  buildings.    The  accounts  of  the  money  accruing 

from  the  above  mentioned  sources  of  income  are  kept 

distinct. 

The  appellants,  as  such  lessees  and  occupiers,  have 
been  assessed  by  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish,  for  the  purposes  of  The 

(a)  13  &  14  Vict.  e.  li.    Local  and  penonal,  public. 

(b)  16  &  17  Vict.  e.  exzzL    Local  and  personal,  public. 
VOL.    IX.  L  E.    &   E. 
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1859.  Lighting  and  Watching  Act,  3  &  4  »^-  4-  c.  90.,  in  the 
5pbto  words  and  figures  following:  *'An  assessment  for  lighting 
Oreneen  of  **^  P*''  ^^  ^**®  parish  of  fVesi  Ham,  Essex,  commonly 
West  Ham.  known  as  the  ward  of  Haistow,  made  "  &c.,  "after  the 
rate  of  2^.  in  the  pound  upon  land,  and  after  the 
rate  of  6|£  upon  houses,  buildings  and  other  property 
situated  in  the  ward  of  Plaistow  ;  pursuant  to  the  statute 
3  &  4  W.A.c.  90.'' ;  in  which  rate  the  appellants  were 
assessed  as  follows.  [The  case  here  set  out  an  extract 
from  the  rate  book,  in  which  the  quantity  of  land  and 
the  rateable  Value  were  the  same  as  in  the  extract 
from  the  poor  rate  book;  and  the  amount  of  the  rate 
at  6|d  was  stated  to  be  3512.  11«.  3dL  It  ako  referred 
to  a  plan,  which  accompanied  and  was  to  form  part  of 
the  case.]  The  sections  of  the  kst  named  Act  which 
are  applicable  to  the  questions  raised  are  the  32d,  33d 
and  34th. 

Sect  32.  "  That  as  soon  as  the  inspectors  have  been 
elected  as  aforesaid,  it  shall  be  lawful  for  them,  or  any 
two  or  more  of  them,  from  time  to  time  to  issue  an 
order  under  their  hands  to  the  overseers  of  the  poor  of 
any  parish  to  which  the  provisions  of  this  Act  shall  be 
extended,  by  which  order  they  shall  require  the  said 
overseers  to  levy  the  amount  mentioned  in  the  said 
order." 

Sect.  33.  "That  the  overseers  aforesaid  shall,  for 
the  purpose  of  collecting,  raising  and  levying  the  rate 
necessary  for  the  purposes  of  this  Act,  proceed  in  the 
same  manner,  and  have  the  same  powers,  remedies,  and 
privileges,  as  for  levying  money  for  the  relief  of  the  poor 
in  the  said  parish:  Provided  always,  that  owners  and 
occupiers  of  houses,  buildings,  and  property  (other  than 
land)  rateable  to  the  relief  of  the  poor  in  any  such 
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parish  shaU  be  rated  at  and  pay  a  rate  in  the  pound        1859. 
three  times  greater  than  that  at  which  the  owners  and         px^ 
occupiers  of  land  shall  be  rated  at  (a)  and  pay  for  the     overseew  of 
purposes  of  this  Act:    Provided  also,   that  the   total    WmtHam. 
amount  of  the  sum  to  be  collected,  raised,  and  levied  for 
the  purposes  of  this  Act  within  any  one  year  shall  not 
exceed  such  sum  as  shall  have  been  agreed  on  by  the 
inhabitants  of  the  said  parish  as  aforesaid,  and  that  the 
said  sum  shall  be  assessed  upon  the  fiill  and  fair  annual 
value  to  which  lands,  houses,  buildings,  and  other  pro- 
perty within  the  said  parish  shall  be  rated  or  shall  be 
rateable  according  to  the  last  valuation  made  and  acted 
upon  for  the  rate  for  the  relief  of  the  poor  within  the 
said  parish." 

Sect  34.  <*  Provided  always^  and  be  it  further  enacted, 
that  it  shall  be  lawful  for  the  overseers  of  the  poor  of 
any  such  parish,  and  they  are  hereby  required,  when- 
ever, according  to  the  rate  made  for  the  relief  of  the 
poor,  one  and  the  same  person  shall  be  rated  in  one  sum 
in  respect  of  land,  and  also  of  houses,  buildings,  and 
other  property,  to  cause  such  land,  and  also  such  houses, 
buildings,  and  other  property,  to  be  separately  assessed, 
and  tfie  sum  hereby  authorized  to  be  levied  shall  be 
assessed  accordingly :  Provided  always,  that  every  court- 
yard, yard,  or  garden  (such  garden  not  being  a  market 
garden  or  nursery  ground)  shall  be  included  in  and 
make  part  of  the  assessment  to  be  made  on  the  house, 
buildings,  or  other  property  to  which  they  may  be  respec- 
tively attached:  Provided  also,  that  such  land,  houses, 
buildings,  and  other  property  shall  not  in  the  whole  be 
at  a  higher  amount  than  they  were  in  the  last 

(a)  Sic 
L   2 
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West  Ham. 


1859.  rate  made  for  the  relief  of  the  poor  within  the  said 
Pbto  parish." 
OTeneers  of  There  are  no  public  lamps  within  the  area  rated  as 
above,  but  all  necessary  lamps  are  maintained  at  the 
expense  of  the  appellants,  and  the  premises  are  watched 
by  policemen  appointed  and  paid  by  the  appellants. 
The  cost  to  them  of  the  lighting  and  watching  is 
upwards  of  3000/.  a  year.  The  docks  are  closed  for 
traffic  daily  at  7  p.  m.  during  the  winter,  and  at  8  p.  m. 
during,  the  summer  months. 

The  appellants  contended  that,  under  the  34th  section, 
the  said  wet  dock,  tidal  basin  and  canal  ought  to  have 
been  rated  as  land  at  2^(L  in  the  pound,  being  a  sum 
three  times  less  than  that  at  which  the  said  buildings  and 
other  premises  were  rated. 

The  Sessions  decided  that  the  appellants  were  properly 
rated  at  the  higher  rate,  and  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court.  If  the  Court  should  be  of 
opinion  that  the  Sessions  were  correct,  then  the  said  rate 
was  to  be  confirmed.  If  the  Court  should  be  of  a 
contrary  opinion,  then  it  was  agreed  that  the  said  rate 
should  be  amended  by  assessing,  for  the  purposes  of  this 
case,  the  said  wet  dock,  tidal  basin  and  canal  at  the  sum 
of  2^d.  in  the  pound  on  the  sum  of  62502.,  and  the 
residue  of  the  said  premises  at  the  sum  of  6}<f.  in  the 
pound  on  the  sum  of  6250/. 

Tindal  Atkinson  and  Murphy,  in  support  of  the 
order  of  Sessions  (a).  The  appellants  were  properly 
rated  at  the  higher  rate.  The  question  turns  upon  the 
construction  of  stat  3  &  4  ^.  4.  c.  90.  s.  33.     The 

(a)  WedneatU^,  June  Ist  Before  Lord  Campbell  C.  J.,  Wightman, 
Erie  and  OrompUm  Js. 


▼. 

sec 

Wb8T  Ham. 
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appellants  contend  that  the  wet  dock^  tidal  basin  and  1859. 
canal  are  not  "property  other  than  land"  within  the  ^^ 
meaning  of  that  section,  but  that  they  are  "land."  oreweersof 
The  description  "land,"  however,  has  been  held  by 
tbis  Court,  in  Regina  v.  Midland  Railway  Company  (a), 
not  to  apply  to  land  which  has  been  taken  out  of 
agricultural  occupation,  and  beneficially  occupied  for 
purposes  of  commerce.  In  the  judgment  in  that  case, 
the  Court  says  (ft),  speaking  of  the  exception  of  "land" 
from  rateability,  contained  in  the  statute  there  in  ques- 
tion: "Reading  the  two  clauses  together,  as  compre- 
hending all  real  property,  we  thitik  that  the  exemption 
extends  only  to  land  used  for  the  purposes  of  agriculture, 
or  gardening,  or  any  kind  of  mere  vegetation,  together 
with  the  roads  and  other  matters  that  are  ancillary  to 
those  purposes ;  and  that  hereditaments  in  which  capital 
has  been  invested  for  habitation,  or  for  purposes  of 
profit,  from  manufacturing  or  mechanical  industry,  are 
to  be  rated."  [Erie  J.  Was  the  language  of  that  statute 
the  same  as  that  of  stat.  3  &  4  fF.  4.  c.  90.  s.  33.  ?]  It 
was  not ;  but  the  test  suggested  by  the  Court  is  equally 
applicable  to  ascertaining  the  meaning  of  "  land"  in  the 
latter  statute.  So  applying  it,  this  dock,  basin  and  canal 
must  be  held  to  be  "  property  other  than  land,"  and  to 
be  property  ejusdem  generis  with  the  "houses"  and 
''buildings"  mentioned  just  before  in  sect.  33.  Again, 
by  secL  34,  it  is  provided  "  that  every  court-yard,  yard, 
or  garden  (such  garden  not  being  a  market  garden  or  a 
nursery  ground)  shall  be  included  in  and  make  part  of 
the  assessment  to  be  made  on  the  house,  buildings,  or 
other    property   to   which    they   may   be    respectively 

(«)  4  £L  ^  A  96a  {b)  At  p.  962. 
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1859.       attached."    The  whole  area  of  these  docks  is  nothing 

J^ —  more  than  a  large  court-yard  ancillary  to  the  warehouses, 

^   ^'      ^    which  are  enclosed  within  the  same  common  wall  with 

Oreneen  of 

WnxHAw.    them.     [^Crompton  J.   I  should  have  thought  that  the 

warehouses  were  ancillary  to  the  docks,  not  the  docks  to 

the  warehouses.]     The  substantial  question,  no  doubt, 

is,  what  is  the  meaning  of  'Mand"  in  sect.  33.     The 

word  must  clearly  be  used  there  in  a  limited  sense,  as  a 

distinction   is  drawn    between  it  and   ''houses^  and 

**  buildings,**  which,  in  its  general  and  widest  sense,  it 

would    include.      Regina  v.    Midland   Baihoay   Com- 

pant/  (a)  shews  that  the  limited  sense  intended  must  be 

that  of  land  in  occupation  for  agricultural  purposes. 

lErle  J.  The  gist  of  the  judgment  in  that  case  was  that 

the  railway  was  a  **  work**  within  the  meaning  of  the 

word  ^*  works  "  in  the  Act  there  in  question,  and  so  was 

rateable.]     But   the  passage  in   the  judgment,  which 

has  been  cited,  is  an  authority  as  to  the  meaning  of 

**  land"  also.     Regina  v.  Sautkwark  and  VauxhdU  Water 

Company  (b)  may  be  relied  upon  by  the  other  side. 

There  the  Company  were  held  to  be  rateable  to  a 

lighting  rate  on  the  lower  scale,  as  occupiers  of  land,  in 

respect  of  their  mains  and  pipes  passing  under  the  soil 

of  the  public  highways  of  the  parish  in  which  they  were 

rated.     That  case  is,  however,  distinguishable  on  the 

ground  that  the  Company  had  no  works  in  the  parish, 

and  owned  no  property  therein  except  the  mains  and 

pipes.    They  therefore  occupied  the  land  through  which 

the  mains  and  pipes  passed  simply  as  land,  and  not  as 

property  other  than  land.    Moreover,  the  small  portion 

of  land  which  they  thus  occupied  could  not,  from  its 

(a)  ^K^B.  958.  (ft)  6Z.  #  27. 1006. 
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nature,  derive  any  advantage  from  the  watching  and  1859. 

lighting:  whereas,  here,  the  appellants'  docks  and  basins,  J^ 

especially  considering  their  size  and  extent,  must  be  OTcreeersof 

greatly  benefited  and  protected  by  the   different  ap-  West  Ham. 
proaches  to  them  being  lighted  and  watched  at  the 
expense  of  the  rate. 

Bovill,  for  the  appellants.  In  reality,  the  area  of  these 
docks  IB  land  covered  with  water.  They  are  not  an- 
cillary to  the  warehouses,  as  suggested  by  the  other  side, 
but  altogether  distinct  firom  them.  The  object  of  The 
Lighting  and  Watching  Act  was  to  effect  an  equitable 
adjustment  of  the  rate  upon  different  kinds  of  property. 
Sect  33,  after  providing  that  the  rate  shall  be  levied 
upon  the  same  principle  as  the  poor  rate,  proceeds  to 
distinguish  between  different  kinds  of  property,  which 
are  to  be  rated  at  different  amounts  in  the  pound. 
Then  sect.  34  provides  for  the  separate  assessment  of 
^^land,"  and  of  **  houses,  buildings,  and  other  property," 
by  which  must  be  meant  property  ejusdem  generis  with 
bouses  and  buildings.  The  same  sense  is  to  be  given  to 
the  word  ''  property  "  in  sect  33.  [Erk  J.  It  is  quite 
clear  that  a  court-yard  would  have  been  ^Mand,"  unless 
it  had  been  specially  classed  with  houses  and  buildings 
by  the  proviso  to  sect.  34.]  No  doubt :  and  the  two 
sections  must  be  read  together.  In  neitfier  is  there  any 
special  provision,  such  as  to  take  property  of  the  de- 
scription of  these  docks  out  of  the  ordinary  definition 
of  Umd  covered  with  water,  which,  in  the  absence  of 
any  such  provision,  must  apply  to  them.  Begina  v. 
Smtikwark  cmd  VixiuchaXL  Water  Company  (a)  is  conclu- 

(tf)  6E.4'B.  1008. 
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1859.  81  ve  in  favour  of  the  appellants.  That  case  virtually 
Pbto  decides  that  small  reservoirs  (for  conduit  pipes  are 
Oyereeera  of  nothing  else)  are  land.  If  so,  any  reservoir,  whatever 
Wbbt  Ham.  jjg  gj^^^  jg  equally  land :  the  size  can  make  no  differ- 
ence in  point  of  law.  In  Rex  v.  The  Corporation  of 
Bath  (a)  it  was  decided  that  a  reservoir  is  land,  and 
Lord  EUenborough  said  ^*1  confess  I  have  great  difficulty 
in  distinguishing  between  the  case  of  water  collected  in 
a  trunk  or  reservoir  so  many  yards  wide,  or  in  pipes  so 
many  inches  wide,  each  being  attached  to  the  soil.'* 
And  he  adhered  to  that  opinion  in  the  subsequent 
case  of  Rex  v.  Rochdale  Company  (i).  Lastly,  the 
appellants  ought  to  be  exempted  from  payment  of  the 
higher  rate,  in  respect  of  the  land  covered  with  water, 
on  the  general  ground  that  the  profits  which  they  derive 
from  this  part  of  their  property  are  not  immediately 
connected  with  the  benefits  derived  from  watching  and 
lighting ;  Howell  v.  London  Dock  Company  (c). 

Cur*  ado.  vult. 

The  Judges  differing  in  opinion,  the  following  judg- 
ments were  now  delivered. 

^^^  J  Erle  J.     This  case  turns  upon  the  construction  of 

sect.  33  of  Stat  3  &  4  TT.  4.  c.  90.,  directing  the  rate  for 
lighting  and  watching  to  be  the  same  as  the  poor  rate ; 
except  that  the  rate  on  houses,  buildings,  and  property 
other  than  land,  is  to  be  three  times  greater  than  the  rate 
on  land.  The  appellants,  lessees  of  Tlie  Victoria  London 
27ocA«,  admit  that  all  housesand  buildings  whatsoever,  such 
as  warehouses,  wharfs  and  locks,  are  to  be  rated  at  the 

(a)  14  Eoit,  609.  618.  (h)  1  3f.  #  ^.  634. 

(c)  SRfB, 212. 
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higher  rate ;  but  they  contend  that  the  area  of  the  dock^        1859. 
being  mere  land  covered  with  water,  used  for  the  passage         p^o 
and  the  floating  of  ships,  amounting  to  95  acres  out  of    oreneen  of 
165,  ought  to  be  rated  at  the  lower  rate,  as  land.     In     ^"^  ^^• 
answering  the  question  thus  raised  we  must  consider  the        etu  j. 
words  of  the  enactment  describing  the  two  classes  of 
property,  and  the  purpose  for  which  the  two  classes  were 
made.    All  rateable  property  is  included  under  the  term 
''land,"  and  land  is  here  divided  into  two  classes;  the 
one  consisting  of  houses,  buildings,  and  property  of  that 
sort,  the  other  consisting  of  all  land  not  included  in  the 
first  named  class.     The  general  rule  is  well  known,  that 
specific   words,  when  followed  by  wider  terms,  restrict 
the  extension  of  those  terms.    According  to  this  rule  of 
construction,  the  class  of  property  subjected  to  the  higher 
rate  is  confined  to  houses  and  buildings,  and  other 
property  of  the  same  sort  as  houses  and  buildings ;  and 
this  stands  decided  in   The  Queen  ▼.  Sauthtoark  and 
Vauxhall  Water  Company  (a).     If  we  refer  to  the  pur- 
pose of  the  enactment,  the  increase  of  charge  must  be 
intended  to  be  in  proportion  to  the  benefit  derived.  The 
charge,  here,  is  the  price  for  lighting  and  watching,  which 
is  a  need  created  by  dense  habitation,  and  for  which  the 
Legislature  has  repeatedly  made  provision,  treating  it  as 
an  incident  to  towns.     Thus,  in  local  Acts  for  the  im- 
provement of  particular  towns,  in  The  Metropolis  Local 
Management  Act,  and  in  The  Municipal  Corporations 
Act,  the  charge  for  lighting  and  watching  is  imposed  by 
various  descriptions  on  the  locality  firequented  by  nume- 
rous inhabitants ;  where  light  is  required  in  respect  of 
peisonal  passage,  and  watchmen  are  required  for  keeping 

(a)  ^E.iB.  1006. 
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1859.  good  order.  By  Uie  Ffynumth  Local  Act,  the  charge 
J^  was  on  the  populous  or  town  part  of  the  borough; 
Orere^reof  ^^^^^  ^*^  further  described  to  be  within  100  feet  of 
WebtHam.  the  end  of  a  continooos  row  of  houses*  See  Pfy" 
£^  J,  mouth  General  ZHsiriet  Bate  (a).  In  The  Municipal 
Corporations  Aet«  no  part  of  the  borough  shall  be 
included  in  the  watch  rate,  which  is  more  than  200 
yards  from  a  street  or  line  of  houses  regularly  watched. 
See  HaUett  v.  Overseers  of  Brighton  (b).  In  The  Metro- 
polis Local  Management  Act  the  words  are  the  same  as 
in  the  statute  now  in  question.  This  construction  of 
sect  33  of  Stat  3  &  4  ^  4.  c.  90.  is  made  more  clear 
by  sect.  34,  giving  the  ratepayer  rated  for  land,  and  for 
houses,  buildings,  and  property  other  than  land^  in  one 
sum,  a  right  to  require  that  each  class  of  property  should 
be  separately  assessed ;  and  proyiding  that  court-yards, 
yards  and  gardens,  other  than  market  gardens  or  nursery 
grounds,  shall  be  in  the  same  class  as  the  houses  and 
buildings  to  which  they  are  attached.  The  Legislature 
implies,  by  this  section,  that  all  landed  property  where 
the  surface  is  free  from  any  houses  or  buildings  thereon, 
was  presumed  to  be  in  the  class  of  land ;  for  it  provides 
that  land,  although  so  circumstanced,  still,  if  it  is  a 
court-yard,  yard,  or  garden  attached  to  a  house,  shall  be 
excepted  out  of  the  class  land,  and  taken  into  the  class 
of  houses;  while  all  other  land,  with  a  surface  free  from 
house  or  buildings  thereon,  remains  in  the  class  land. 
By  this  section,  the  yards  that  are  classed  with  houses 
are  in  the  nature  of  curtilages;  and,  as  they  alone  are 
specified,  it  seems  clear  that  timber  yards  and  the  like, 
where  the  surface  is  used  merely  for  store^  and  which 

(a)  E.  B.  #  E,  691.  {b)  7  E.  f  B,  342. 
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are  in  no  way  attached  to  any  dwelling,  ought  not  to  be        1859. 
8o  clawed.     According  to  this  construction,  the  property        ^^ 
in  question  is  in  the  class  of  land»  and  not  in  the  class  of   q^^^^^  ^ 
houses,'  buildings,  and  the  like.     It  is  a  water  way  for    Wwt  Ham. 
ships  to  come  to  the  warehouses  and  jetties,  and  resem-       ^^  j 
bles  a  private  way  for  carriages  through  fields  to  a  house. 
The  ships  pass  through  the  lock  and  canal  to  the  basin, 
where  they  would  lie  on  the  mud  at  low  tide,  as  usual  in 
tidal  harbours,  if  the  water  was  not  retained  by  the  lock ; 
such  mod  being  clearly  mere  land,  though  used  by 
ships.     The  lock  is  rated  as  a  building,  because  it  is 
masonry :  but  it  seems  unreasonable  to  say  that  mud 
approximates  in  any  sense  to  a  building,  because  it  is 
covered   with  water.     If  the  principle  of  charging  in 
proportion  to  the  benefit  be  applied,  then,  according  to 
the  facts  of  the  case,  the  propert^f  in  question  derives 
absolutely  no  benefit  at  all.    It  was  contended  that  land 
meant  only  land  used  for  agriculture,  and  that  houses, 
buildings  and  other  property  of  that  sort  meant  all  land 
in  which  capital  had  been  invested  for  any  other  purpose 
than  agriculture.    But  such  a  construction  is  not  sup- 
ported by  any  words,  nor  by  the  context.     Where  the 
L^islature  so  intended,  the  intention  was  expressed ;  as 
in  The  Metropolis  Local  Management  Act,  18  &  19  Vict. 
c.  120.,  the  163rd  section  of  which,  relating  to  the 
sewers'  rate,   defines    land  to  be  ^'all  land  used  as 
arable^  meadow  or  pasture  ground  only,  or  as  woodland, 
orchard,  market  garden,  hop,   herb,  flower,   fruit,  or 
nursery  ground;"  but  sect.  165  divides  the  rateable 
property  into  the  two  classes  of  buildings  and  land, 
without  that  restriction  to  agricultural  land.     Regina 
V.  Sauthwark  and  Vauxhall  Water  Company  (a)  decides 
that  land  in  which  capital  has  been  invested  for  com* 
(«)  6JE:.#5.  1008. 
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1859.  mcrcial  profit,  entirely  exclusive  of  agriculture^  is  to  be 
^^  rated  in  the  class  land,  and  not  in  the  class  buildings. 
Overseers  of  "^^^^  ^^®  capital  was  in  water  pipes  used  under  the 
Wbst  Ham.  1^^^ .  ^nd  the  decision  and  the  reason  thereof  are  in 
Erie  J.  point  for  the  appellants  in  this  case,  there  being  no 
distinction  between  water  confined  in  pipes  for  house- 
hold purposes,  and  water  confined  by  lock  gates  for 
shipping  purposes,  each  being  equally  far  from  agri- 
culture. Also,  the  decision  in  Regma  ▼.  Midland  RaU- 
way  Company  (a)  is  in  point  for  the  appellants.  For 
a  railway  was  held  rateable  under  the  statute  there 
in  question,  where  the  rate  was  imposed  on  houses, 
warehouses,  shops,  cellars,  vaults,  &c.,  and  all  buildings, 
erections,  works,  tenements  and  hereditaments,  except 
houses  under  51  annual  value,  and  land.  The  Court 
held  a  railway  rateable  only  because  "works'*  were 
mentioned,  and  the  judgment  is,  in  effect,  that  but  for 
that  word  it  would  be  land,  and  so  not  be  rateable  under 
that  statute.  In  the  present  statute  there  is  no  such 
word  as  "works,"  and  this  case  also  is  therefore,  by 
implication,  an  authority  in  favour  of  the  appellants. 

Upon  the  words,  and  the  context,  and  the  authorities, 
I  think  judgment  should  be  for  the  appellants. 

Lord  Lord   Caaipbell  C.  J.  delivered  the  judgment  of 

Wighimanl!  himself,  and  of  Wightman  and  Crompton  Js. 
^^P  ^  •  I  am  of  opinion  that  in  this  case  the  Sessions  came 
to  a  right  conclusion.  The  whole  of  the  premises  in 
respect  of  which  the  appellants  were  assessed  at  the  sum 
of  3517.  Ms,  Sd.  to  the  rate  in  question,  appear  to  me 
to  be  "  property  other  than  land"  within  the  meaning  of 
sect.  33  of  Stat.  3  &  4  fF,  4.c.  90.  From  the  plan,  which 
is  to  be  taken  as  part  of  the  case,  it  appears  that  The 

(a)  4B.fB.  958. 


XXII.   VICTORIA.  157 

Victoria  London  Docksy  constructed  under  the  powers  of       1859. 
two  local  Acts  of  Parliamenty  consist  of  one  great  com-        p^^ 
mercial  establishment^  occupying  an  area  of  166  acres,    oyeneere  of 
surrounded  by  a  wall.     Of  this  area,  96  acres  are  now    ^"^  ^am. 
usually  covered  with  water,  forming  two  basins  for  the        j^^ 
reception  of  merchant  ships,  the  one  caUed  the  "Tidal  ^^|J^  J; 
Basin"  and  the  other  the  "  Inner  Dock  ;*•  but  both  have    0<»^p^<^  J- 
been  excavated  for  this  purpose,  and  are  beneath  the 
level  of  the  adjoining  river  Thames  at  low  water.    They 
are  surrounded  by  stone  walls,  and  intersected  by  a  great 
number  of  jetties,  which  run  to  the  centre  of  the  space 
covered  by  water ;  with  warehouses  and  cranes  on  the 
sides  and  extremities  of  these  jetties.     The  cargoes  of 
the  ships  lying  in  the  dock  and  basin  are  landed  at  these 
jetties   and  deposited  in  these  warehouses.      I  am  of 
opinion  that  the  dock  and  the  basin  are  property  ejus- 
dem  generis  as  the  "houses  and  buildings."    The  dock' 
and  basin  may,  no  doubt,  in  one  sense  of  the  word,  be 
considered  "  land,"  and  they  would  well  pass  by  deed  or 
will  by  the  description  of  "  land  covered  with  water." 
But,  in  the  enactment  to  be  construed,  the  Legislature 
appears  to  have  intended  to  divide  land  into  two  classes: 
one,  where  capital  is  invested  in  it  for  commercial  pur- 
poses; and  the  other,  where  it  remains  in  its  natural 
state,  or  is  cultivated  for  agricultural  purposes.     Gene- 
rally  speaking,  the  first  class  might  be  expected  to  derive 
much  greater  advantages  from  lighting  and  watching 
than  the  second,  and  therefore  it  is  to  be  assessed  at  a 
higher  rate.     The  34th  section  of  stat.  3  &  4  fF.  4. 
c.  90.,  respecting  "  gardens,"  seems  to  shew  clearly  the 
intention  of  the  Legislature  that  what  is  accessory  to 
"  houses  and  buildings"  should  come  within  the  same 
categoiy,  and  (hat  the  other  category  should  only  com- 
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1859.       prebend  land  nsed  for  agricultural  purposes.     When  I 
PiTo        ^*>ok  at  the  subject-matter  rated  here,  I  do  not  see  how 

Overseen  of   ^^^  ^^^^  ^°^  basin  are  to  be  separated  from  the  jetties 

West  Ham.    ^^^  warehouses.     The  dock  and  basin  would  be  useless 
Loid        without  the  jetties  and  warehouses,  and  the  jetties  a^d 

f^htnuzfiJ,'  warehouses  would  be  useless  without  the  dock  and  basin. 

Oron^ton  J.  xhey  all  form  one  undertaking  and  one  establishment. 
There  is  no  doubt  that  a  large  capital  must  have  been 
laid  out  in  excavating  and  puddling  the  dock  and  basin, 
and  surrounding  them  with  walls.  If  they  had  been 
used  for  carrying  on  a  manufactory,  without  any  build- 
ings being  erected  upon  them,  and  without  water  being 
introduced  into  them,  they  could  not  possibly  have  been 
considered  "  land**  within  the  meaning  of  this  section  of 
.  the  Act  of  Parliament ;  and  can  it  make  any  difierence 
that,  instead  of  their  being  paved  and  goods  being  depo- 
sited upon  them,  water  is  introduced  into  them^  which 
supports  floating  warehouses,  in  which  the  goods  are 
stowed  ?  This  is  the  view  we  took  of  a  similar  enact- 
ment in  a  local  Act,  in  Retina  v.  BSidland  Railway 
Company  (a),  where  we  held  that  the  word  **land/'  so 
used,  must  mean  land  occupied  for  cultivation,  and  could 
not  include  land  used  for  a  line  of  railway,  although 
there  was  no  building  upon  it,  nor  anything  beyond  a 
rod  of  iron.  The  case  of  Reyina  v.  Southwark  and 
VauxhaU  Water  Company  {b)  was  much  relied  upon  by 
the  learned  counsel  for  the  appellants.  When  the  facts 
of  that  case  and  the  ratio  decidendi  are  examined,  it 
will  be  found  not  at  all  to  be  at  variance  with  the  doc- 
trine which  I  now  propound.  Certain  conduit  mains 
and  pipes  belonging  to  a  water  Company  passed  under 

(a)  4Z.  #  B,  958.  (h)  e±fB.  1008. 
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the  soil  of  the  highways  in'  the  parish  of  Putney,  and  it        1859. 
was  expressly  found  that  "  the  Company  had  no  works        Pbto 
in  the  parish/'    They  were,  therefore,  to  be  considered    overseers  of 
as  the  occupiers  of  the  land  on  which  the  pipes  lay.       **"'      ^' 
Coleridge  J.  said :  *<  Seeing  that  the  appellants  would  be         Lord 
rateable  only  as  occupiers  of  land,  they  are  clearly  not  to    w^^anl, 
be  rated  at  the  higher  rate."     Wightnan  J.  said :  "  Pipes    ^^^^  '^• 
are  not  rateable  per  se,  but  only  because  the  owner  by 
them  occupies  land.     So  being  an  occupier  of  land,** 
**he  is  liable  to  the  lower  rate."    Erie  J.  said:  ''  Pipes 
are  not  houses,  or  property  of  that  kind;*'  and  Lord 
Campb^n  C.  J.  said :  **  The  appellants  are  not  rated  as 
being  occupiers  of  pipes:  they  are  rated  as  being  occu- 
piers of  the  land  which  they  occupy  by  means  of  those 
pipes.*'    In  this  case  the  property  in  the  basin  and  dock 
may  derive  material  benefit  from  the  approaches  to  the 
establishment  being  lighted,  at  the  expense  of  the  rate ; 
and  it  must  ^be  greatly  protected  by  the  watchmen  who 
are  appointed  by  the  Commissioners  to  guard  it.    I  have 
only  further  to  add  that  the  size  of  the  dock  and  basin, 
so  much  dwelt  upon,  seems  to  me  to  be  quite  immaterial ; 
and  that  this  attempt  to  separate  the  part  of  the  establish- 
ment which,  for  the  purposes  of  the  establishment,  is 
covered  with  water,  from  the  rest  of  the  works,  cannot 
succeed  unless  the  appellants  could  have  suppcxted  a 
daim  to  be  rated  on  the  lower  scale  for  half  a  rood  of 
land  used  within  the  eticlosure  as  a  reservoir  for  water 
to  supply  the  boiler  of  a  steam  engine,  which  aids  the 
operations  going  on  in  the  establishment     For  these 
reasons,  I  am  of  opinion,  with  my  brothers  jyiffhiman 
and  CrompUm,  that  we  ought  to  give  judgment  for  the 
respondenta 

Judgment  for  the  respondents. 
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LozANO  and  others  against  Janson. 

ir^ECLARATION  on  a  policy  of  mariDe  insurance, 
lost  or  not  lost,  at  and  from  London  io  Ambriz  and  or 
Loanda,  or  port  or  ports  on  the  coast  of  Africa^  with 
leave  to  call  and  stay,  and  proceed  backwards  and  for- 
wards in  any  rotation,  with  all  risk  of  craft,  on  goods  on 
the  ship  Newporty  valued  at  7000/. ;  the  insurance  being 
against  the  usual  perils.  Averment,  that  defendant 
underwrote  the  policy  for  150/. ;  that  the  risk  attached, 


Thursday, 
June  16th. 

Flaintiffi, 
merchants  in 
London,  as 
agents  for  F,, 
a  Brazilian 
sulyect  re- 
siding at 
Loanda,  char- 
tered the 
British  ship 
Newport  Xo 
carry  acargo 
of  goods  on 
behalf  of  i?'. 
from  London 
to  Ambriz  or 

Loanda,  on  the  coast  of  Africa,  and  to  reload  there  a  homeward  carpo  of  African  mA^c/e 
for  London,  Thej  afterwards,  on  9th  June,  1854,  on  F.'b  behalf,  insured  the  Imuporfe 
outward,  canro  at  and  from  London  to  Ambriz  or  Loanda,  by  a  policy  nnderwritten  by 
defendant  Tne  perils  insured  against  were,  inter  alia,  "  taldngs  at  sea^  arrests,  restraints 
and  detainments  of  all  kings,  princes  and  people,  of  what  nature,  condition,  or  quali^ 
soever."  In  Junty  1854^  the  Jsewport  sailed  with  this  cargo,  consigned  to  F.  at  Loanda, 
On  21st  September,  1854,  while  on  the  Toyage  out,  she  was  seized,  near  Ambriz,  by  a 
Queen's  ship,  under  stat  5  G.  4.  e.  113.  «.  4.,  for  being  ille^dly  engaged  in  the  slave 
trade ;  and  was  sent,  with  the  cargo,  to  8t,  Helena  for  adjudication.  On  loth  October,  1854, 
ex  parte  proceedings  were  instituted  in  the  Vice  Admiralty  Court  at  8t,  Helena,  which 
Court,  on  20th  November,  1854,  condemned  the  ship  to  be  forfeited ;  and,  under  sect  7 
of  the  statute,  condemned  plaintiffi,  as  shippers  of  the  caiso,  in  penalties  amounting  to 
double  the  value  of  the  go<>l8,  and  in  costs ;  and  ordered  the  goods  to  be  held  in  deposit 
till  payment  of  the  penalties  and  costs.  The  ship  was  sold  under  order  of  the  Court ;  as 
was  a  portion  of  the  goods,  being  perishable,  m  December,  1854.  The  residue  of  the 
goods  were  detained,  in  specie,  at  8t,  Helena,  by  the  Court.  As  soon  as  the  proceedings 
at  8t,  Helena  were  known  in  England,  notice  of  abandonment  was  given  to  the  under- 
writers on  13th  December,  1854,  being  in  due  time.  At  that  time  the  decree  of  the  Court 
at  8t.  Helena  was  not  known  in  England,  An  wpeal  to  the  Queen  in  council  aaainst 
this  decree  was  lodged  on  31st  January,  1855.  Pending  the  appeal,  possession  of  such 
of  the  goods  as  remained  in  specie  at  St.  Helena  could  not  be  obtained  until  December, 
1856 ;  and  then  only  on  the  terms  of  giving  securitv  for  the  invoice  cost,  without  re^od 
to  depreciation  in  value.  On  3d  February,  1858,  the  Privy  Council  save  judgment^ 
reversmg  the  decree  of  the  Court  below,  and  ordering  restitution  of  the  ship  to  her 
owners ;  and  of  the  goods  still  unsold,  and  the  proceeds  of  the  p;oods  sold,  to  F.  On 
6th  July,  1858,  plaintiffii,  on  F'n  behalf  brought  the  present  action  against  defenduit 
on  the  policy,  claiming  as  for  a  total  loss  of  the  cargo.  At  that  time  the  goods  still 
remaining  in  specie  and  unsold  at  St,  Helena  had  deteriorated  in  value ;  but  could  have 
been  forwiordea  thence  Ui  Loanda  at  a  price  less  than  their  value  when  delivered  there. 
On  a  case  stated,  in  which  power  was  reserved  to  the  Court  to  draw  inferences  of  fact : 
Held,  firsts  that  the  seizure  by  the  Queen's  ship  of  the  Newport  with  the  goods  insured 
on  board,  beins  wrongful,  was  a  loss  of  the  goods  by  a  peril  insured  against 

Held,  seconmy,  that  the  wrongAU  seizure  and  the  notice  of  abandonment  made  the 
loss  total ;  and  that  it  was  still  total  at  the  time  of  action  brought ;  the  Court  drawing 
the  inference  of  &ct  that  F.,  as  a  prudent  man,  could  not  then  be  reasonably  expected  to 
take  possession  of  the  unsold  goods  at  St,  Helena, 
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and,  during  it,  the  goods  were  totally  lost  by  perils  in-        1859. 
sured  against.     Averment  of  interest  in  plaintifis  and  one       Losraho 
Francisco  Antonio  Flores.    Breach,  non-payment  of  de-       jj^KgoH. 
fendant's  subscription.     There  was  also  a  second  count, 
for  money  payable  by  defendant  to  plaintiffii>  for  money 
had  and  received,  and  on  accounts  stated. 

Pleas.  1.  To  first  count':  Denial  that  the  goods,  or 
any  of  them,  were  lost  by  perils  insured  against.  Issue 
thereon.  2.  To  second  count :  Never  indebted.  Issue 
thereon. 

After  pleading  and  before  trial  a  case  was  stated^  under 
an  order  of  ErU  J.,  as  follows* 

The  plaintiffs  constitute  the  firm  oi  Pinto,  Perez  ^  Co,, 
merchants,  in  London.  The  defendant  is  an  underwriter 
for  1507.  on  a  policy  of  insurance,  a  copy  of  which  ac* 
companies  this  case,  and  may  be  referred  to  by  either 
party  as  part  of  it.  By  this  policy,  dated  9th  June^ 
1854,  PintOf  Perez  ^  Co.  made  insurance  on  The  New^ 
portf  at  and  firom  London  to  Ambriz  and  or  Loanda^  or 
port  or  ports  on  the  coast  of  Africa^  with  leave  to  call  and 
stay  and  proceed  backwards  and  forwards,  in  any  rota- 
tion, with  all  rbk  of  craft.  The  subject  of  insurance  was, 
in  the  valuation  clause,  declared  to  be  **  goods  valued  at 
7000/.  To  pay  average  on  each  package,  and  or  as 
customary,  and  general  average  per  foreign  statement" 
The  policy  was  in  the  usual  printed  form  of  Lombard 
Street  policy,  containing  the  usual  clause,  <*  Touching 
the  adventure  and  perils  which  we  the  assurers  are  con- 
tented to  bear  and  do  take  upon  us  in  this  voyage,  they 
are  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  counter  mart,  sur- 
prisals,  takings  at  sea,  arrests,  restraints  and  detainments 
of  all  kings,  princes  and  people,  of  what  nation,  condition 
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1859.       or  quality  soever,  barratry  of  the  master  and  mariners, 
Lo^Ko       and  of  all  other  perils,  losses  and  misfortunes  that  have 
Jawson       ^'  ®^**^^  come  to  the  hurt,  detriment,  or  damage  of  the 
said  goods  and  merchandize,  and  ship,  &c.,  or  any  part 
thereof.     And  in  case  of  any  loss  or  misfortune,  it  shall 
be  lawful  for  the   assured,  their  factors,  servants  and 
assigns,  to  sue,  labour  and  'travel,  for,  in  and  about  the 
defence,  safeguard  and  recovery  of  the  said  goods  and 
merchandizes,  and  ship,  &c.,  or  any  part  thereof,  with- 
out prejudice  to  this  insurance,  to  the  charges  whereof 
we,  the  assurers,  will  contribute,  each  one  according  to 
the  rate  and  quantity  of  his  sum  herein  assured."    The 
person  to  protect  whose  interest  this  assurance  was  made 
was  Francisco  Antonio  Flora,  who  is  a  Brazilian  subject, 
then  resident  at  Loanda,  in  the  Portuguese  territories  on 
the  coast  of  Africa^  and  there  trading  as  a  merchant. 
In  AprUn   1854,   Pinto^  Perez   ^    Co.f  as  agents   for 
Floresy  chartered   the  ship  Newport,  a   British   vessel 
belonging  to  Messrs.  Le  Sueur,  of  Jersey,  to  carry  a 
cargo   of  lawful   goods  to  Ambriz  or  Loanda,  and  to 
reload  at  either  or  both  of  those  places  a  homeward 
cargo  oi  African  produce,  with  which  she  was  to  return 
direct  to  London.    Pinto,  Perez  ^  Co.,  purchased  and 
shipped  an  outward  cargo,  by  order,  and  on  account,  and 
at  the  risk  of  Phres ;  the  invoice  cost  of  which  was 
6457il  18s.  9d. :  with  this  cargo  The  Newport  sailed,  in 
June,  1854,  consigned  io  Flares,  at  Loanda.    The  policy 
on  which  the  action  was  brought  was  made  by  Pinto, 
Perez  ^  Co.,  on  account  of  Flares,  to  protect  this  carga 
The  Newport,  on  21st  September,  1854,  whilst  on  the 
voyage  in  the  policy  mentioned,  and  with  that  cargo 
on  board,  was  boarded,  when  near  Ambriz,  by  an  o£Scer 
belonging  to  Her  Majesty's  ship  Philomel,  and  was  soon 
afterwards  seized  by  Captain  Skeene,  the  commander  of 
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The  Phihmel,  for  being,  as  he  alleged,  engaged  in  the  1859. 
slave  trade.  Captain  Sheene  removed  part  of  the  crew  Li^ano  ~ 
of  The  Newport  into  his  own  ship,  and  put  on  board  three  ja  Jiow. 
of  his  own  men,  under  the  command  of  Lieutenant  De 
Rebeck^  and  ordered  the  ship,  with  her  cargo  on  board, 
to  be  taken  to  St*  Helena,  under  the  command  of  Lieu- 
tenant De  Bobeckf  with  the  master  and  the  rest  of  the 
crew  on  board  under  detention.  The  ship  and  cargo 
were  accordingly  taken  there.  On  the  passage,  she  was 
kept  for  twenty-four  hours  off  Loanda^  where  FloreB  was 
residing.  The  master  of  The  Newport  requested  permis- 
sion to  communicate  with  his  consignee,  but  this  was 
refused ;  and  no  notice  of  the  seizure  was  given  to  Flores 
by  the  captors.  The  ship  arrived  at  St  Helena  on  8th 
October,  1854 ;  and  on  I6th  October,  1854,  proceedings 
were  instituted  in  the  Vice  Admiralty  Court  of  St 
Helena,  No  notice  was  given  either  to  Flores,  or  to 
Pinto,  Perez  ^  Co,,  or  to  Ztf  Sueur  ^  Co.,  of  the  pro- 
ceedings in  the  Admiralty  Court  of  St.  Helena.  Flores 
executed,  at  Loanda,  a  power  of  attorney  in  the  Portu- 
ffuese  language.  (A  translation  of  this  instrument  accom- 
panied the  case.  The  original  was  executed,  registered 
and  certified  as  the  copy  purported.)  The  master  of  The 
Newport  made  what  defence  he  could  for  his  owners, 
Le  Sueur  jr  Cc^  and  also,  though  without  authority 
from  them,  for  his  charterers,  Pmto,  Perez  ^  Co. ;  but, 
except  in  so  far  as  he  intervened,  the  proceedings  were 
entirely  ex  parte.  On  these  proceedings,  the  Judge  of 
the  Vice  Admiralty  Court,  on  20th  November,  1854,  pro- 
nounced the  brigantine  Newport  to  have  been  engaged 
in  the  slave  trade  at  the  time  of  the  seizure  thereof; 
condemned  her  to  be  forfeited,  and  also  condemned 
Pinto,  Perez  ^  Co.,  as  the  shippers  and  owners  of  the 
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1859.  goods^  in  penalties  of  12,915/.  175.  6d.^  being  twice  the 
Lqj5^j,o  value  of  the  goods,  and  in  costs,  under  the  7th  section  of 
J  ANSON  ^^^^*  5  6.4,  c,  lis.;  and  ordered  that  the  goods  should  be 
held  in  deposit  until  the  penalty  and  costs  should  be  paid. 
The  ship  was  shortly  afterwards  sold,  under  the  order  of 
the  Vice  Admiralty  Court  of  St.  Helena.  A  portion  of 
the  goods  was,  under  the  decree  of  the  Vice  Admiralty 
Court  there,  sold  by  the  marshal  in  December,  1854,  as 
being  perishable  goods.  The  residue  of  the  cargo  was 
landed  and  detained  in  St  Helena^  in  the  custody  of  the 
Vice  Admiralty  Court ;  and  possession  of  this  portion  of 
the  cargo  could  not  be  obtained  until  an  appeal  was 
instituted  in  the  Privy  Council,  as  after  mentioned. 
During  the  pending  of  the  appeal  in  the  Privy  Council, 
an  application  for  time  was  made  by  the  Queen's  proctor 
on  29th  November,  1856 ;  and  their  Ix>rdships  then 
observed  that,  under  the  circumstances,  no  reasonable 
proposition  for  bailing  the  cargo  should  be  refused.  On 
1st  December,  1856,  the  proctor  for  Messrs.  Perez  pro- 
posed to  have  the  caiigo  then  appraised,  and  to  give  bail 
for  its  value.  The  Queen's  proctor,  on  1st  January, 
1857,  refused,  and  required  that  bail  should  be  given  for 
7457/1  18^.  9<f.,  namely,  the  invoice  price  of  the  cai^ 
and  1000/.  for  costs.  Afterwards,  on  13th  January,  1 857, 
the  Queen's  proctor  offered  to  accept  bail  for  the  invoice 
value  of  the  cargo,  but  refused  to  accept  bail  for  the  value 
of  the  cargo  as  appraised  at  the  time.  Till  December, 
1856,  possession  of  the  cargo  could  not  have  been 
obtained  on  any  tennsi  and  then  it  could  be  obtained 
only  on  the  terms  of  giving  security  for  the  invoice  cost, 
without  regard  to  the  depreciation  in  value  after  the 
result  of  the  appeal  to  the  Judicial  Committee  of  the 
Privy  Council  hereafter  mentioned.     As  soon  as  the 
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proceedings^  [but  before  the  decree  of  the  Court  (a),]         i859 
in  St  Helena  became  known  in  England,  formal  notice       l^z^ko 
of  abandonment  was,  without  delay*  and  in  due  time,       j^wov. 
given   to   the   underwriters,   on  1 3th  December ^  1854. 
An  appeal  to  the   Queen    in   council   was,   on   Slst 
January y  1855,  lodged  against  the  proceedings  in  the 
Vice  Admiralty  Court  of  St.  Helena^  and  was  referred 
in  the  usual  way  to  the  Judicial  Committee  of  the  Privy 
Council.    Pinto^  Perez  §•  Cb.,  obtained  leave  to  intervene 
for  their  own  interest,  and  Jose  Maria  Perez,  one  of  the 
plaintids,  acting  under  the  said  power  of  attorney  from 
Flares,  also  obtained  leave  to  intervene  for  the  interest  of 
Flares,  and  on  behalf  of  Flares  made  a  claim,  of  which 
the  following  is  a  copy. 

"  The  claim  of  Jose  Maria  Perez,  of  Crutched  Friars, 
in  the  city  of  London,  merchant,  a  partner  in  the  house 
trading  under  the  firm  of  Pinto,  Perez  ^  Company,  sub- 
jects of  Great  Britain,  on  behalf  of  Francisco  Antonio 
Flares,  merchant,  a  Brazilian  subject,  and  carrying  on 
lawful  trade  at  St.  Pauls  de  Loanda,  within  the  terri- 
tories of  the  King  of  Portugal,  on  the  western  coast  of 
Africa,  the  legal  and  sole  owner  of  the  cargo  which  was 
laden  on  board  the  above  named  brigantine  or  vessel 
Newport,  whereof  Charles  Phillippe  Hocquard  was  master 
at  the  time  of  the  seizure  thereof  by  John  McDowell 
Skeene,  Esq.,  the  commander  of  Her  Majesty's  sloop  of 
war  Philomel,  and  taken  to  St.  Helena :  for  the  said  cargo 
and  for  all  such  costs,  charges,  losses,  damages,  detri- 
ments, demurrages  and  expenses  as  have  arisen,  or  which 
shall  or  may  arise,  or  be  sustained,  by  reason  of  the  afore- 
said seizure,  and  the  detention  of  the  said  cargo. 

"  Jose  M.  Perez:' 

(a)  The  statement  in  brackets  was  not  part  of  the  case ;  but  is  giyen 
88  a  fact  in  the  judgment  of  Lord  Campbell  C,  J.,  p.  176, 1.  33. 
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1 859.  The  judgment  of  the  Judicial  Committee  was  delivered 

LozANo  on  3d  February^  1858,  reversing  altogether  the  sentence 
Jahbok.  ^f  ^^^  Court  below,  and  ordering  a  restitution  of  the 
ship  to  Le  Sueur  Sf  Co.,  with  costs  and  damages,  and  a 
restitution  to  Flares  of  the  caigo  and  of  the  proceeds  of 
such  part  as  had  been  sold,  but  without  costs  or  damages 
The  grounds  on  which  the  Judicial  Committee  gave 
their  judgment  appear  irom  the  judgment  delivered  (a 
printed  copy  of  which  accompanied  and  was  to  be  taken 
as  part  of  the  case,  and  might  be  referred  to  by  either 
party),  and  the  facts  stated  in  that  judgment  are  admitted 
to  be  correct  (a).  At  the  time  when  this  judgment  was 
pronounced,  a  portion  of  the  cargo  had  been  sold  in  St 
Helena  as  perishable  goods.  The  proceeds,  amounting 
to  61/.  9*.  7rf.,  were  in  the  custody  of  the  Vice  Admi- 
ralty Court.  The  residue  of  the  cargo  was  still  at  St 
Helena,  in  the  custody  of  the  Vice  Admiralty  Court, 
existing  in  specie,  but  deteriorated  in  value ;  where  it 
now  remains. 

It  was  to  be  taken  as  admitted,  for  the  purpose  of  ob- 
taining the  judgment  of  the  Court,  but  not  as  an  admis- 
sion before  the  arbitrator,  that  it  would  be  practicable  to 
forward  that  part  of  the  cargo  which  remained  in  specie, 
from  St  Helena  to  Loanda,  at  a  cost  less  than  its  value 
when  delivered  there. 

The  Court  was  to  have  power  to  draw  all  inferences  of 
fact  from  the  facts  stated  in  the  case ;  and  all  amendments 
in  the  pleadings  {b)  and  in  the  case,  which  the  Court 
should  think  necessary  to  raise  the  real  questions  in 
dispute,  were  to  be  made. 

{a)  See  the  report  of  the  ease  in  the  PriTj  Council:  Hbequard  v.  T%$ 
Queen,  The  Newport,  11  Moore' e  P.  C,  Caeee,  155^  162. 

{b)  A  copy  of  the  pleadings  accompanied  the  ease.  The  date  of 
the  writ  was  6th  Juiy,  1858. 
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The  questions  for  the  opinion  of  the  Court  were.  1.  i859. 
Whether,  under  the  circumstances,  there  was  any  loss  for  Jjo^^^q 
which  the  plaintiffs  were  entitled  to  recover.  If  the  Court 
was  of  opinion  in  the  negative,  judgment  was  to  be  entered 
for  the  defendant,  with  costs.  If  the  Court  was  of  opinion 
in  the  affirmative,  it  was  requested  to  decide;  2.  Whether, 
as  to  the  whole  or  any  part  of  the  cargo,  there  was  a 
total  loss,  with  benefit  of  salvage;  and  it  was  agreed  that 
it  should  be  referred  to  an  average  adjuster  of  London  to 
ascertain  what  was  the  average  per  centage  of  the  salvage 
or  partial  loss  or  losses,  as  the  case  might  be,  and  that 
judgment  should  be  entered  for  the  phiintifis  for  that  per 
centage  on  150/.,  with  costs. 

JFOde^  for  the  plaintifls(a).  First  The  seizure  of  T/ie 
Newport  by  the  Philomel^  being  wrongful,  constituted  a 
total  loss  of  the  goods  on  board  by  a  peril  insured  against, 
within  the  meaning  of  the  policy.  This  loss,  if  not  a  loss 
by  perils  of  the  sea,  falls  within  the  general  words  ''all 
other  perils,  losses,  ftc.** ;  CuUen  v.  Butler  {h).  [Lord 
Campbell  C.  J.  I  should  be  disposed  to  think  that  it 
comes  within  the  words  ''  takings  at  sea,  arrests,  restraints 
and  detainments  of  all  kings,  princes  and  people.*^  It  may 
well  be  held  to  do  so,  in  accordance  with  the  law,  as  laid 
down  in  AmauhTs  Treatise  on  the  Law  of  Marine  Insurance 
and  Average,  vol.  iL,  part  iii.,  sect.  v.  §  293,  p.  803  (2d  ed.), 
that,  in  cases  ''in  which  the  assured  and  underwriter  are 
both  subjects  of  the  same  state,**  "  it  may  now  be  taken  as 
settled  law,  that  the  underwriter  is  liable  for  all  loss  occa- 
noned  by  the  public  acts  of  the  borne  government,  in  detain- 
ingy  arresting  or  laying  an  embargo  on  the  ship  either  in 

(a)  Tuesday,  May  Slat   Before  Lord  CampheU  C.  J.,  Wigktman,  Erie 
and  Cr&mpUm  Js. 
(A)  bM.^S.  461. 
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1859.  the  home  or  a  foreign  port.''  Moreover,  as  the  seizure 
LoB^j,^  was  wrongful,  the  loss  is  analogous  to  one  by  a  collision 
Jaksok  between  the  vessel  of  the  assured  and  another  vessel 
which  is  wholly  in  fault.  Both  are  cases  in  which  the 
underwriter  is  liable  to  the  assured  for  the  wrongful  act 
of  a  third  person.  And  the  notice  of  abandonment, 
which  was  given  with  all  due  promptitude  upon  the 
seizure  becoming  known  to  the  assured,  made  the  loss 
a  total  one.  The  loss,  therefore,  being  total  then,  the 
question  arises,  secondly,  whether  it  has  at  any  time 
since  ceased  to  be  total,  and  become  partial  only. 
None  of  the  circumstances  which  have  occurred  since 
the  seizure  have  had  the  effect  of  so  cutting  down 
the  loss.  In  Holdstoortk  v.  fFise  (a),  Bayley  3.  thus 
lays  down  the  true  criterion.  '*  There  are  cases  which 
shew,  that  the  mere  existence  of  a  ship**  (which  was 
there  the  subject  of  insurance),  **  after  a  total  loss  and 
abandonment  will  not  reduce  it  to  a  case  of  partial 
loss,  M*Iver  v.  Henderson  {b\  Cologan  v.  Tlie  London 
Assurance  Company  (c).  The  ship  must  be  in  esse 
in  this  kingdom  wider  such  circumstances,  that  the 
assured  may,  if  they  please,  have  possession,  and  may 
reasonably  be  expected  to  take  it^  This  doctrine  was 
followed  in  Dean  v.  Hornby  (df).  Applying  it  to  the  fieu^ts 
of  the  present  case,  it  is  true  that  Flores  might,  since  the 
seizure,  have  taken  possession  of  such  of  the  goods  as 
remained  in  specie,  though  deteriorated,  at  St  Helena ; 
but  it  is  equally  true  that  he  could  not  reasonably  be 
expected  to  do  so.  It  is  found  by  the  case  that  he  could 
not  have  obtained  possession  till  December^  1856,  and 
then  only  on  the  terms  of  giving  security  for  the  invoice 
cost,  without  regard  to  the  depreciation  in  the  value  of 

(a)  7  A  #  C.  794.799.  (h)  4M.i8,  676. 

(c)  dM.fS.  447.  (rf)  3KiB,  180. 
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the  goods.  It  is  also  found  that  it  would  now  be  practi-  1859. 
cable  to  forward  the  goods  from  St.  Helena  to  Laanda  at  jjo^^so 
a  cost  less  than  their  value  when  delivered  there.  No  j^^ok. 
reasonable  man  could  have  been  expected^  in  December, 
1856»  to  take  to  the  goods  on  the  terms  stated :  still  less 
could  he  now  be  expected,  after  the  lapse  of  so  long  a 
time,  to  take  to  them  with  a  prospect  of  realizing,  at 
Loanda,  possibly  a  mere  fraction  more  than  the  cost  of 
sending  them  there.  [Erie  J.  Is  there  any  case  which 
lays  down  a  rule  for  deciding  when  the  assured  may  be 
reasonably  expected  to  take  possession  of  the  subject  of 
insurance?]  There  is  no  case  which  lays  down  the  law 
more  precisely  than  Holdsworth  v.  fVhe  (a).  The  test, 
however,  is,  whether  the  whole  adventure  is  so  broken  up 
by  the  loss  as  that  a  reasonable  man  would  not  prosecute 
it  any  further.  If  so,  the  assured  is  entitled  to  abandon, 
and,  by  giving  due  notice  of  abandonment,  renders  the 
underwriter  liable  as  for  a  total  loss ;  Barker  v.  Blakes{hy 
The  decision  in  Anderson  v.  Wallis  (c)  gives  the  limit  in 
the  other  direction,  and  shews  that  a  mere  temporary 
retardation  of  the  voyage  is  not  a  good  cause  of  abandon- 
ment, so  as  to  create  a  total  loss.  Here  the  retarda- 
tion was  more  than  temporary:  several  years  elapsed, 
since  the  seizure,  before  the  assured  had  even  a  chance 
of  being  able  to  prosecute  the  adventure  again ;  and  by 
that  time  the  goods  were  much  deteriorated.  Naykr  v. 
Taylor  (</),  which  may  be  cited  on  the  other  side,  is  dis- 
tinguishable, on  the  ground  that  the  assured,  in  that  case, 
were  precluded  from  relying  on  their  notice  of  abandon- 
ment, by  the  ultimate  state  of  facts  as  appearing  before 
action  brought ;  and  that  they  might  have  been  reason- 
ably expected  to  take  possession  of  the  goods,  of  the 

(a)  7  B.fa  7W.  799.  (ft)  9  East,  283. 

(r)  2M.^8,  240.  (rf)  95.  #  C  718. 
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1859.  deterioration  of  which  there  was  no  prooC  It  may  also 
LozAHo  ^  observed  that,  in  that  case,  the  total  loss  had  ceased 
JAN80M.  before  the  notice  of  abandonment  was  given*  WUson  v. 
Marryat  (a)  is  an  instance  in  which  the  assured  recovered 
as  for  a  total  loss,  upon  the  seizure  by  a  king's  ship  of  the 
ship  and  goods  insured,  on  an  unfounded  suspicion  that 
the  ship  was  an  illicit  trader. 

Bovill,  contrtl.  first ;  no  case  has  been  cited  on  the 
other  side,  nor  can  any  be  found,  where  underwriters  have 
been  held  liable  to  the  assured  for  the  act  of  a  British 
man  of  war,  under  such  circumstances  as  the  present,  in 
seizing  the  property  assured.  Where  the  cause  of  loss 
is  the  act  of  the  executive  government  of  this  country, 
there  is  no  ground  for  any  claim  under  the  policy.  It 
could  not  be  said,  for  instance,  that  an  execution  levied 
upon  the  cargo,  by  sheriff's  officers,  who  act  in  the  name  of 
the  Queen,  and  a  sale  of  the  cargo  thereunder,  would  be 
a  loss  of  the  cargo  by  any  of  the  perils  insured  against ; 
whether  or  no  the  execution  was  wrongfully  issued, 
though  rightly  levied.  So,  again,  the  arrest  of  a  vessel 
under  process  of  the  Admiralty  Court  of  England^  in  a 
suit  of  collision,  would  not  be  a  loss  of  the  vessel,  within 
a  policy  on  ship.  [Lord  Campbell  C.  J.  The  only 
cases  which  can  be  put  as  illustrations  of  the  present  are 
cases  of  a  seizure  of  ship  or  cargo  wrongful  in  the  first 
instance.  Cromptan  J.  In  the  cases  which  you  put,  the 
seizure,  though  in  form  in  the  name  of  the  Queen,  is,  in 
reality,  the  act  of  a  subject,  and  so  cannot,  of  course,  be 
treated  as  an  '*  arrest  of  princes.'']  The  seizure  of  a  ship 
as  a  smuggler,  which  is  no  smuggler,  would  be  the 
wrongful  act  of  the  Queen :  but  would  not  constitute  a 

(a)  8  r.  R,  31. 
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loss  for  which  the  underwriters  would  be  liable.  [Lord  jg^g^ 
Campbell  C.  J.  It  may  be  that  such  an  ill-founded  — ij^^^^ 
seizure  might  give  the  assured  a  ground  of  claim.]  In  ^J^ 
the  present  case^  the  Crown  was  acting  within  its  strict 
rights,  in  seizing  The  Newport  on  suspicion  of  being  a 
slaver,  and  bringing  her  before  the  proper  tribunal  for 
adjudication.  And  the  Court  at  St.  Helena  gave  judg- 
ment in  favour  of  the  seizure.  {Erie  J.  So  long  as  that 
judgment  was  in  force,  it  rendered  the  act  of  seizure 
valid;  but  it  cannot  now  be  relied  upon,  as  it  has  been 
reversed  by  the  Privy  Council.  Lord  Campbell  C.  J. 
The  proceedings  in  the  Court  at  St.  Helena  must  now  be 
considered  to  have  been  erroneous  and  invalid  from  the 
banning.]  It  must  be  admitted  that  the  Privy  Council 
arrived  at  the  conclusion  that  the  seizure  was  unlawful. 
Quoad  the  goods,  it  certainly  could  not  have  been  justi- 
fied. For  the  ship  was  seized  under  stat.  5  G.  4.  c.  1 13. ; 
sect.  4  of  which  provides  for  the  forfeiture  of  a  ship 
engaged  in  the  slave  trade,  and  of  all  goods,  belonging 
to  the  shipowner,  found  on  board :  but  does  not  autho- 
rize the  seizure  of  any  goods  found  on  board,  otherwise 
owned.  Sect  7  makes  the  shippers  of  goods,  to  be 
employed  in  the  slave  trade^  liable  to  a  penalty  of  double 
the  value  of  the  goods;  but  neither  that  or  any  other 
section  in  the  Act  justifies  the  seizure  of  such  goods. 
[Lord  Campbell  C.  J.  As  the  statute  gives  the  right  to 
seize  the  ship,  it  impliedly  gives  also  the  right  to  seize 
all  goods  which  are  in  the  ship.]  At  all  events,  the 
seizure,  whether  it  might  have  been  justified  or  not,  was 
not  a  loss  of  the  goods  within  the  policy.  Of  the  cases 
cited  on  the  other  side,  CuUen  v.  Butler  (a)  is  the  only 

(a)  5M,fS.  461. 
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1859.  one  which  shews  that  the  destruction  of  a  ship  and  goods 
LozANo  by  another  ship,  acting  mistakenly,  may  be  a  loss  of  the 
Jamson.  goods  within  the  perils  insured  against.  There,  how- 
ever, the  goods  were  actually  lost,  going  to  the  bottom 
with  the  ship  which  was  sunk.  In  Wilson  v.  Marryat  (a) 
an  American  ship^  not  subject  to  English  law,  was  seized 
by  an  English  ship  for  a  violation  of  English  law ;  and 
the  seizure  was,  therefore,  clearly  wrongful.  Secondly ; 
the  loss,  if  any,  of  the  goods,  either  never  was  total,  or 
had,  before  action,  ceased  to  be  so.  It  might  have  been 
total,  had  The  Newport  been  captured  as  a  prize,  in 
which  case  the  property  in  the  goods  would  have  been 
changed  by  the  capture :  but  she  was  not  taken  as  a  prize. 
Moreover,  the  goods  were  taken  merely  ex  necessitate, 
because  they  were  in  the  ship ;  nor  did  the  judgment  of  the 
Court  at  St.  Helena  change  the  property  in  them .  [  Cromp- 
ton  J.  If  the  owner  is  ultimately  deprived  of  the  goods, 
it  is  quite  immaterial  whether  or  not  the  property  in  them 
was  changed  by  the  seizure.]  At  all  events,  the  seizure 
did  not  prim&  facie  constitute  a  total  loss.  [CromptonS. 
I  think  that  it  did;  and  that  the  onus  of  shewing  the 
contrary  rests  upon  the  underwriters.  Lord  Campbell  C.  J. 
By  Stat.  5  G.  4.  e.  113.  s,  7.,  twice  the  value  of  the 
goods  might  have  been  exacted  from  the  owner  had  the 
ship  been  proved  to  be  a  slaver.  Surely,  then,  the  owner 
had  a  right  to  convert  the  seizure  into  a  constructive 
total  loss,  by  giving  notice  of  abandonment]  The  seizure 
of  the  goods  caused  merely  a  temporary  loss  or  retardation 
of  the  voyage ;  and  this,  according  to  the  law  as  laid 
down  in  Anderson  v.  Wallis  (6),  and  in  other  cases 
collected  and  commented  upon  in  AmouWs  Treatise  on 

(b)  8  T.  R.  31.  (b)  2M.^S.  240. 
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the  Law  of  Marine  Insurance  and  Averoffe,  vol.  n.,  1869. 
pp.  1129 — 1133  (2d.  ed.),  gives  the  assured  no  right  to  j^^^^ 
abandon,  unless  the  goods  would  be  worth  nothing  if  ^  J^ 
ultimatel;  sent  on.  In  the  present  case,  the  goods  have 
been  released,  and  can  now  be  sent  on  at  a  profit  Such 
being  the  existing  state  of  things,  the  loss,  even  if  it  ever 
was  total,  is  now  partial  only,  according  to  the  principle 
laid  down  by  Sir  J.  Mansjidd  C.  J.  in  Thettusem 
V.  Shedden  (a),  where  he  says,  "It  is  true  that  a 
capture  simply  proves  a  total  loss,  but  when  the  plaintiff 
in  the  same  breath  proves  a  recapture,  there  is  an  end  to 
the  capture  and  total  loss,  and  the  plaintiff  is  entitled  to  a 
partial  loss  only."  McCarthy  v.  Abel{b)  and  Bainbridge  v. 
NeUson  (c)  are  authorities  that  the  assured,  although  he 
has  given  notice  of  abandonment,  can  recover  only  ae- 
cording  to  the  actual  nature  of  his  damnification  at  the 
time  of  action  brought ;  and  that  if,  at  that  time,  the 
loss  has  ceased  to  be  total,  he  cannot  recover  for  it  as 
totaL  A  policy  of  insurance  is  a  contract  of  indemnity: 
whenever,  therefore,  the  subject  matter  of  the  insurance 
can,  at  the  time  of  action  brought,  be  in  part  restored  to  the 
assured,  the  latter  can  have  no  right  to  recover  more  than 
will  indemnify  him  for  the  part  which  is  lost.  Brotherston 
V.  Barber  {d)  is  a  decision  to  that  effect:  and  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  in  A/omt  v. 
Nayhr  {e)  recognises  the  principle  that  a  change  of 
circumstances  may  reduce  a  total  to  a  partial  loss.  In 
Holdswarth  v.  Wi$e{f)y  where  the  assured,  after  notice  of 
abandonment,  recovered  as  for  a  total  loss,  though  the 

(a)  2  New  Rep,  228.  230.  {b)  5  East,  388. 

{c)  10  East,  329.  (d)  b  M,  ^  8.  418. 

(e)  10  Exch,  382.  {f)1B.^C,  794. 
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1 859.  sbip  insured  existed  in  specie  at  the  time  of  action  brougbt, 
Loa^o  they  obtained  judgment  on  the  ground  that  the  ship  was 
Jamsoit.  subject  to  claims  for  salvage  and  repairs  equal  to  or  ex- 
ceeding her  value.  So,  in  Barker  v.  Blakes  {a\  where  it  was 
held  that  the  assured  on  goods  might,  had  he  given  timely 
notice  of  abandonment,  upon  their  seizure,  have  recovered 
as  for  a  total  loss,  although  the  goods  had  been  afterwards 
liberated;  the  further  prosecution  of  the  voyage  had 
been  prohibited,  and  it  had  thus  been  rendered  impossible 
to  forward  the  goods  to  their  destination.  So,  again,  in 
Cologan  v.  The  London  A$surcmee  Company  (&),  it  was 
rightly  held  that  there  had  been  a  total  loss  of  the  wheat 
there  insured,  because  the  part  of  the  wheat  which  had 
been  saved  and  sent  on  had  been  sold  for  the  benefit  of 
all  concerned,  and  could  not,  therefore,  be  restored  to 
its  original  owners.  Lastly,  the  underwriters  cannot  be 
held  responsible  for  the  detention  of  the  goods ;  which 
was  the  act  of  the  Court  at  St  Helena^  a  Court  of  com- 
petent jurisdiction,  and  the  proceedings  of  which  in  the 
matter  were  proper  and  regular. 

WUde^  in  reply.  The  Court  at  SL  Helena  gave  judg- 
ment against  the  ship,  not  against  the  goods.  Flare$ 
was  no  party  to  the  suit  there ;  and  the  judgment,  though 
in  rem  against  the  ship,  was  in  personam  only  against 
Pinto^  Perez  jr  Co*  Hence  Flares  would  not  have  been 
barred  by  that  judgment,  while  it  remained  in  force,  from 
contesting  the  validity  of  the  seizure  of  his  goods ;  but 
even  if  he  would,  during  that  time,  have  been  under  a 
temporary  disability  to  raise  the  question,  the  reversal  of 

(a)  9  E(ut,  283.  (*)  6  JIT.  #  A  447. 
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the  judgment  remitted  him  to  his  original  rights.  The  1859. 
decision  of  the  Privy  Council  establishes  that  the  seizure  Loeaho 
of  both  ship  and  goods  was  wrongful;  and  the  case  of  jahboh. 
Culkn  y.  Butler  (a\  to  which  no  real  answer  has  been 
given  by  the  other  side,  shews  that  the  wrongful  act  of 
a  Queen's  ship  is  a  peril  insured  against.  As  to  the 
argument  that  the  loss,  if  once  total,  had^  at  the  time  of 
action  brought,  become  partial :  if  there  once  was  a  total 
loss,  the  only  remaining  question  is,  whether  it  has  since 
become  partial,  by  reason  of  the  assured  having  since  had 
it  in  his  power  to  prosecute  the  original  adventure,  under 
circumstances  which  might  reasonably  induce  him  to  do 
so.  Barher  v.  Blaies  {b)  shews  that  the  mere  existence 
of  the  goods  in  specie,  at  the  time  of  action  brought,  is 
not  enough  to  cut  down  the  rights  of  the  assured,  if  he 
cannot  then  be  expected  to  complete  the  adventure. 
The  judgment  in  Cohgan  v.  The  London  Assurance  Com,' 
pony  (c)  involves  the  same  principle.  McCarthy  v. 
Abel  (d)  and  Bainbridge  v.  Neilson  (e)  were  cases  in 
each  of  which  the  original  total  loss  sustained  by  the 
assured  had,  before  action,  become  partial  only ;  some  of 
the  freight  insured  having  in  each  case  been  actually 
earned.  Those  cases  have,  therefore,  no  application  to 
the  present  (/). 

Cur.  adv.  vutL 

(a)  bM.^a.  461.  (h)  9  East,  283. 

(V)  bM.^S.  447.  Id)  bEast,  388. 

(e)  10  East,  329. 

(/)  There  waa  a  ftirther  point  argaed  by  the  counael  on  either  side : 
Whether,  suppoaing  the  Court  to  be  of  opinion  that  there  was  a  partial 
loM  only  of  the  caigo,  the  costs  and  damages  of  the  legal  proceedings  at 
&,  Hekna  and  before  the  FiiTy  Conncil,  and  which  the  Priyy  Council 
had  refused  to  Flores,  were  reooTerable  against  the  underwriters.  As, 
howerer,  the  Court  decided  that  the  loss  was  total,  it  is  unnecessary  to 
report  the  argument  on  this  point. 
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1859.  Lord  (Campbell  C.  J.  now  delivered  the  judgment  of 

LosAMo  ^he  Court.  The  first  question  which  presents  itself  is, 
Janson.  whether  the  taking  of  the  ship  Newport  by  The  Fkilamelf 
with  the  goods  insured  on  board,  was  a  peril  insured 
against.  We  are  clearly  of  opinion  that  it  was.  The 
policy  expressly  enumerates  (among  such  perils)  *'  takings 
at  sea^  arrests,  restraints  and  detainments  of  all  kings, 
princes  and  people,  of  what  nature,  condition  or  quality 
soeyer.**  If  this  had  been  a  lawful  taking  at  sea  by  a 
British  cruizer,  the  underwriters  would  not  haye  been 
liable;  but  it  must  now  be  definitiyely  considered  to 
have  been  a  wrongful  taking;  and^  this  being  so»  the 
nationality  of  the  captors  becomes  immaterial.  The 
wrongful  taking  of  this  ship  cannot  be  regarded  as  an 
act  ordered  or  sanctioned  by  the  English  Government 
A  more  difficult  question  follows;  whether,  under 'the 
very  peculiar  circumstances  of  this  case,  the  loss  is  to  be 
pronounced  total  or  partial.  It  appears  to  us  that,  at  one 
time,  it  certainly  was  a  total  loss ;  and  the  doubt  is 
whether,  by  subsequent  events,  it  has  been  converted  into 
a  partial  loss.  When  the  ship,  with  the  goods  on  board, 
had  been  wrongfully  seized  and  sent  by  the  captors  to 
St.  Helena  foir  condemnation,  although  the  property  in 
the  goods  remained  in  Flares,  he  was  entitled,  by  giving 
notice  of  abandonment,  to  sue  for  a  total  loss ;  and  had 
the  ship,  with  the  goods  on  board,  been  sunk  before  she 
reached  Si.  Helena,  he  might  clearly  have  recovered  as 
for  a  total  loss.  It  is  admitted  that  formal  notice  of 
abandonment  was^  without  delay  and  in  due  time,  given 
to  the  underwriters  on  13th  December,  1854.  Previously 
to  this,  namely,  on  20th  November,  1854,  the  decree  of 
condemnation  had  been  pronounced  by  the  Admiralty 
Court  at  St.  Helena  ;  but  this  was  unknown  in  London 
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when  the  notice  of  abandonment  was  given.  That  decree  in  1859. 
no  manner  restored  the  goods  to  the  assured.  While  it  sub-  Jjozavo 
sisted,  it  might  have  operated  as  a  bar  to  his  action  against  jansoh. 
the  underwriters ;  but  it  could  only  have  been  used,  while 
it  subsisted,  as  evidence  of  the  illegality  of  the  voyage,  and 
when  it  was  reversed  the  legality  of  the  voyage  was  defi* 
nitively  established.  The  judgment  of  the  Privy  Council 
related  to  the  moment  when  the  sentence  of  condemna- 
tion was  pronounced  at  St  Helena,  and  destroyed  any 
invalidating  effect  it  might  otherwise  have  had  on  the 
notice  of  abandonment.  As,  from  the  wrongful  seizure 
and  notice  of  abandonment,  the  loss  was  at  one  time  to 
be  regarded  as  total,  the  onus  seems  to  be  cast  upon  the 
underwriter  of  shewing  that,  by  subsequent  events,  it 
ceased  to  be  so.  And  if,  before  action  brought,  the  goods 
had  been  restored  to  the  assured,  or  he  had  had  the 
means  of  getting  possession  of  them,  under  such  circum- 
stances as  ought  to  have  induced  a  prudent  man  to  take 
possession  of  them,  his  claim  could  now  only  have  been 
made  for  a  partial  loss.  It  has  often  been  held  that,  if  the 
ultimate  consequence  of  a  peril  insured  against  is  merely 
the  loss  of  a  voyage  or  a  suspension  or  retardation  of  a 
mercantile  adventure ;  although  a  notice  of  abandonment 
had  been  justifiably  given,  a  total  loss  cannot  be  claimed. 
But  the  mere  existence  of  the  ship  or  goods  insured, 
after  a  total  loss  and  abandonment,  so  that  possession  of 
them  may  possibly  be  resumed  by  the  owner,  will  not 
reduce  it  to  a  partial  loss;  M^Iver  v.  Henderson  (a), 
Cohgan  v.  The  London  Assurance  Company  (i).  The 
true  rule  seems  to  us  to  be  laid  down  by  Bayley  J.  in 
Holdsworth  V.  Wise  (c),  that  the  subject  of  the  insurance 

(a)  ^M.^a.  576.  {h)  5M.fS.  447. 

(c)  TJB.fC.  7U.  799. 

VOL.    II.  N  E.    &    E. 


178  TRINITY  TERM. 

1859.  must  be  in  existence  *<  under  such  circumstances  that  the 
LoEANo~  assured  may,  if  they  please,  have  possession^  and  may 
jAirsoN.  reasonably  be  expected  to  take*'  possession  of  it  But  in 
the  present  case  Flares  could  not  have  obtained  possession 
of  the  goods  on  any  terms  till  December^  1856,  and  then 
only  by  giving  security  for  the  invoice  cost,  without 
regard  to  the  depreciation  in  value.  A  small  part  of  the 
goods,  being  perishable,  was  sold  at  St  Hdena,  and  the 
residue  has  remained  there  as  a  security  for  the  penalty 
of  double  value  awarded  against  the  shipper.  The  decree 
of  the  Admiralty  Court  being  reversed  by  the  Judicid 
Committee  of  the  Privy  Council  in  1868,  all  that  is 
stated  in  the  case,  on  behalf  of  the  underwriters,  to  shew 
that  the  loss  is  now  only  partial,  is,  that  **  It  is  to  be 
taken  as  admitted,  for  the  purpose  of  obtaining  the 
judgment  of  the  Court,"  ''  that  it  would  be  practicable 
to  forward  that  part  of  the  cargo  which  remained  in 
specie,  from  St.  Helena  to  Loanda,  at  a  cost  less  than 
its  value  when  delivered  there.'*  Can  it  be  ex-* 
pected  that  Fhres,  as  a  prudent  man,  after  the  lapse  of 
years,  should,  in  the  bare  prospect  of  realizing  by  the 
sale  of  the  goods  at  Loanda  something  beyond  the 
amount  of  these  expenses,  send  orders  to  St.  Helena 
to  forward  the  goods  to  their  original  destination? 
Here  we  have  not  a  mere  loss  of  the  voyage,  or  a  sus- 
pension or  retardation  of  the  adventure,  but  its  utter 
ruin.  The  goods  (which  are  said  to  be  '' deteriorated"), 
although  they  might  once  have  been  advantageously 
disposed  of  on  the  coast  of  Africa,  might  now  fetch 
there  only  a  few  shillings  more  than  the  cost  of  their 
transport  thither.  Besides,  we  must  bear  in  mind  that, 
according  to  the  plan  of  the  original  adventure.  Flares 
had  chartered  the  ship  to  the  coast  of  Africa  and  back. 
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and  be  was  to  dispose  of  the  outward  cargo«  the  subject  1859. 
of  the  insurance,  for  African  produce,  to  be  loaded  in  Losaho 
her  for  tbe  United  Elingdom*  Drawing  an  inference  of  Janbon. 
fact  from  the  CTidence  (as  we  are  authorized  to  do),  we 
think  that  a  prudent  man,  under  the  circumstances  in 
which  Flares  found  himself  when  he  commenced  this 
action,  would  not  have  taken  possession  of  the  goods  at 
St,  Helena  unless  to  sell  them  there  for  what  they  would 
fetch,  as  if  there  were  no  means  of  forwarding  them  to 
Loanda;  and  that  he  had  a  right  to  sue  the  under- 
writers for  a  total  loss,  they  having  the  benefit  of  salvage. 
In  the  actual  result,  a  total  loss  has  substantially  accrued 
to  the  assured  firom  the  direct  consequence  of  a  peril 
insured  against;  and,  unless  we  are  to  hold  that  he  is 
entitled  to  lecover  as  for  a  total  loss,  this  policy  of 
insurance  would  not  operate  as  a  contract  of  indemnity. 
Such  being  our  view  of  this  case,  the  questions  pro- 
pounded to  us  by  Mr.  Bamll,  on  the  supposition  that 
we  might  pronounce  for  a  partial  loss,  do  not  arise,  and 
the  arbitrator  who  is  to  adjust  the  total  loss  requires  no 
special  directions  from  us. 

Judgment  for  the  plaintiffs. 


END  OF   TRINITT   TERM. 
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1 859.  must  be  in  existence  **  under  such  circumstances  that  the 
Jjozavo  assured  may,  if  they  please^  have  possession,  and  may 
Janbon.  reasonably  be  expected  to  take"  possession  of  it  But  in 
the  present  case  Flares  could  not  have  obtained  possession 
of  the  goods  on  any  terms  till  Deeernber^  1856,  and  then 
only  by  giving  security  for  the  invoice  cost,  without 
regard  to  the  depreciation  in  value.  A  small  part  of  the 
goods,  being  perishable,  was  sold  at  St  Helena,  and  the 
residue  has  remained  there  as  a  security  for  the  penalty 
of  double  value  awarded  against  the  shipper.  The  decree 
of  the  Admiralty  Court  being  reversed  by  the  Judicid 
Committee  of  the  Privy  Council  in  1868,  all  that  is 
stated  in  the  case,  on  behalf  of  the  underwriters,  to  shew 
that  the  loss  is  now  only  partial,  is,  that  '^  It  is  to  be 
taken  as  admitted,  for  the  purpose  of  obtaining  the 
judgment  of  the  Court,"  '^  that  it  would  be  practicable 
to  forward  that  part  of  the  cargo  which  remained  in 
specie,  from  SL  Helena  to  Laanda,  at  a  cost  less  than 
its  value  when  delivered  there.'*  Can  it  be  ex* 
pected  that  Flares,  as  a  prudent  man,  after  the  lapse  of 
years,  should,  in  the  bare  prospect  of  realizing  by  the 
sale  of  the  goods  at  Laanda  something  beyond  the 
amount  of  these  expenses,  send  orders  to  Si.  Helena 
to  forward  the  goods  to  their  original  destination? 
Here  we  have  not  a  mere  loss  of  the  voyage,  or  a  sus- 
pension or  retardation  of  the  adventure,  but  its  utter 
ruin.  The  goods  (which  are  said  to  be  '^  deteriorated"), 
although  they  might  once  have  been  advantageously 
disposed  of  on  the  coast  of  Africa,  might  now  fetch 
there  only  a  few  shillings  more  than  the  cost  of  their 
transport  thither.  Besides,  we  must  bear  in  mind  that, 
according  to  the  plan  of  the  original  adventure.  Flares 
had  chartered  the  ship  to  the  coast  of  Africa  and  back, 
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and  he  was  to  dispose  of  the  outward  cargo,  the  subject  1859. 
of  the  insurance,  for  African  produce,  to  be  loaded  in  Lozano 
her  for  the  United  ELingdom.  Drawing  an  inference  of  Janbon. 
&ct  from  the  cTidence  (as  we  are  authorized  to  do),  we 
think  that  a  prudent  man,  under  the  circumstances  in 
which  Flares  found  himself  when  he  commenced  this 
action,  would  not  have  taken  possession  of  the  goods  at 
St.  Helena  unless  to  sell  them  there  for  what  they  would 
fetch,  as  if  there  were  no  means  of  forwarding  them  to 
Loanda;  and  that  he  had  a  right  to  sue  the  under- 
writers for  a  total  loss,  they  having  the  benefit  of  salvage. 
In  the  actual  result,  a  total  loss  has  substantially  accrued 
to  the  assured  from  the  direct  consequence  of  a  peril 
insured  against ;  and,  unless  we  are  to  hold  that  he  is 
entitled  to  recover  as  for  a  total  loss,  this  policy  of 
insurance  would  not  operate  as  a  contract  of  indemnity. 
Such  being  our  view  of  this  case,  the  questions  pro- 
pounded to  us  by  Mr.  BaoiB,  on  the  supposition  that 
we  might  pronounce  for  a  partial  loss,  do  not  arise,  and 
the  arbitrator  who  is  to  adjust  the  total  loss  requires  no 
special  directions  from  us. 

Judgment  for  the  plaintiffs. 
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1859.  tnast  be  in  existence  *^  under  such  circumstances  that  the 
LcB^Ko  assured  may,  if  they  please,  have  possession,  and  may 
Janson.  reasonably  be  expected  to  take"  possession  of  it  But  in 
the  present  case  Fhres  could  not  have  obtained  possession 
of  the  goods  on  any  terms  till  DeeembeTf  1656,  and  then 
only  by  giving  security  for  the  inv<»ce  cost,  without 
regard  to  the  depreciation  in  value.  A  small  part  of  the 
goods,  being  perishable,  was  sold  at  St  Hdena^  and  the 
residue  has  remained  there  as  a  security  for  the  penalty 
of  double  value  awarded  against  the  shipper.  The  decree 
of  the  Admiralty  Court  being  reversed  by  the  Judicid 
Committee  of  the  Privy  Council  in  1868,  all  that  is 
stated  in  the  case,  on  behalf  of  the  underwriters,  to  shew 
that  the  loss  is  now  only  partial,  is,  that  **  It  is  to  be 
taken  as  admitted,  for  the  purpose  of  obtaining  the 
judgment  of  the  Court,**  ''  that  it  would  be  practicable 
to  forward  that  part  of  the  cargo  which  remained  in 
specie,  from  St.  Helena  to  Laanda,  at  a  cost  less  than 
its  value  when  delivered  there.'*  Can  it  be  ex«> 
pected  that  Flores,  as  a  prudent  man,  after  the  lapse  of 
years,  should,  in  the  bare  prospect  of  realizing  by  the 
sale  of  the  goods  at  Loanda  something  beyond  the 
amount  of  these  expenses,  send  orders  to  St.  Helena 
to  forward  the  goods  to  their  original  destination? 
Here  we  have  not  a  mere  loss  of  the  voyage,  or  a  sus- 
pension or  retardation  of  the  adventure,  but  its  utter 
ruin.  The  goods  (which  are  said  to  be  '^  deteriorated"), 
although  they  might  once  have  been  advantageously 
disposed  of  on  the  coast  of  Africa,  might  now  fetch 
there  only  a  few  shillings  more  than  the  cost  of  their 
transport  thither.  Besides,  we  must  bear  in  mind  that, 
according  to  the  plan  of  the  original  adventure,  Flores 
had  chartered  the  ship  to  the  coast  of  Africa  and  back. 
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and  he  was  to  dispose  of  the  outward  cargo,  the  subject  1859. 
of  the  insarance,  for  African  produce,  to  be  loaded  in  Losaho 
her  for  the  United  Eangdom*  Drawing  an  inference  of  Jamson. 
&ct  from  the  evidence  (as  we  are  authorized  to  do),  we 
think  that  a  prudent  man,  under  the  circumstances  in 
which  Floret  found  himself  when  he  commenced  this 
action,  would  not  have  taken  possession  of  the  goods  at 
St.  Helena  unless  to  sell  them  there  for  what  they  would 
fetch,  as  if  there  were  no  means  of  forwarding  them  to 
Locmda;  and  that  he  had  a  right  to  sue  the  under- 
writers for  a  total  loss,  they  having  the  benefit  of  salvage. 
In  the  actual  resnit,  a  total  loss  has  substantially  accrued 
to  the  assured  from  the  direct  consequence  of  a  peril 
insured  against ;  and,  unless  we  are  to  hold  that  he  is 
entitled  to  recover  as  for  a  total  loss,  this  policy  of 
insurance  would  not  operate  as  a  contract  of  indemnity. 
Such  being  our  view  of  this  case,  the  questions  pro- 
pounded to  us  by  Mr.  Bovillf  on  the  supposition  that 
we  might  pronounce  for  a  partial  loss,  do  not  arise,  and 
the  arbitrator  who  is  to  adjust  the  total  loss  requires  no 
special  directions  from  us. 

Judgment  for  the  plaintiffs. 
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18o9. 

MEMORANDA. 

In  Trinity  Term,  J.  Hinde  Palmer^  Esq.,  of  LincolvLS 
Inn  ;  Archibald  John  Stephens,  Esq.»  of  Gray^s  Inn ;  and 
Wiltiam  David  Lewis,  Esq.,  of  LincoMs  Inn,  were  ap» 
pointed  Queen's  counsel. 

In  the  same  Terra, 

The  Right  Hon.  Frederick  Lord  Chelmsford  resigned 
the  Great  Seal,  which  Her  Majesty  was  graciously  pleased 
to  deliver  to  the  Right  Hon.  John  Lord  Campbell,  Lord 
Chief  Justice  of  England. 

Sir  Alexander  James  Edmund  Cockbuni,  Bart,  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  was 
appointed  Lord  Chief  Justice  of  England,  on  the  resig- 
nation of  Lord  Campbell. 

Sir  fVilliam  Erie,  Knight,  one  of  the  Judges  of  this 
Court,  was  appointed  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  on  the  resignation  of  Sir  A,  J.  E. 
Cockbum,  Bart. 

Sir  Fitzroy  Kelly f  Knight,  and  Sir  Huyh  M^Ca/mont 
Cairns,  Knight,  resigned  the  offices  of  Attorney  and  Soli- 
citor General  respectively  :  Sir  Richard  Bethell,  Knight, 
was  appointed  Her  Majesty's  Attorney  General,  and  Sir 
Henry  Singer  Keating,  Knight,  Her  Majesty *s  Solicitor- 
General. 

In  the  ensuing  Vacation,  Colin  Blackburn,  Esq.,  of  the 
Inner  Temple,  was  appointed  one  of  the  Judges  of  this 
Court,  on  the  resignation  of  Sir  William  Erle^  Knight, 
and  was  on  that  occasion  called  to  the  degree  of  the  coif, 
and  gave  rings  with  the  motto  *'  Promere  jura.**  He 
afterwards  received  the  honour  of  knighthood. 
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m 
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The  Judges  of  the  Court  of  Queen's  Bench  who  sat 
in  Banc  in  this  Vacation  were : 

WioHTMAN  J.  I  Hill  J, 


IN  THE  EXCHEQUER  CHAMBER  (a).      Friday;. 

June  1 7th. 

(Error  from  the  Queen's  Bench.) 

The  Queen,  on  the  prosecution  of  the  Guardians 
of  the  Poor  of  the  Parish  of  Birmingham, 
against  Bacchus  and  Another,  two  of  the  Jus- 
tices of  the  Peace  for  the  County  of  Warwick. 

rpHIS  was  an  appeal  against  the  decision  of  the  Court  Under  stat 

of  Queen*s  Bench  in  Guardians  of  Birmingham  v.  ^  105  ,  i^^' 
Beaumont  (i),  giving  judgment  for  the  defendant  upon  a  ^iJ^^g^tle- 

ment  cannot 
be  ascertained 

are  sent  to  an  asylum  from  a  bor(mp;h  haying  a  separate  Court  of  Quarter  Sessions,  the 

borough  is  liable  to  the  expenses  if  it  does  not  contribute  to  the  county  rate  under  stat. 

5  &  6  If.  4.  c.  76.  8.  117.,  and  is  not  liable  if  it  does  so  contribute. 
By  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Queen's 

Bench. 

(a)  Before  Cockbum  C.  J.,  WUliama,  WilleSf  Byles  Js.,  Martin,  Bram^ 
leell,  Watson  and  ChanneU  Bs. 
{h)  8K4^B.  870. 


182  TRINITY  VACATION, 

1859.       special  case  staled  by  consent  for  the  opinion  of  the 
The  QuBBH    Court. 


Bacchus. 


MeUor  was  heard  for  the  plaintiffs  in  error,  and  Ma- 
caulay  for  the  defendants  in  error. 

The  special  case  is  set  out  in  the  report  of  the  pro- 
oeedings  in  the  Court  below  (a).  It  is  not  thought 
necessary  to  report  the  argument  in  error,  which  was 
substantially  the  same  as  in  the  Court  below. 

CocKBUBN  C.  J.  We  are  all  of  opinion  that  the  judg* 
pient  of  the  Court  below  should  be  affirmed.  It  is 
possible  that  the  Legislature  intended,  by  sect  14  of 
Stat.  18  &  19  Vict  c  105.,  to  do  more  than,  giving  the 
section  its  natural  construction,  we  can  say  has  been 
done.  Bat  it  is  plain  that  the  Legislature  has  enacted 
that  those  boroughs  only  which  are  not  liable  to  the  pay- 
ment of  a  proportion  of  the  sums  expended  out  of  the 
county  rates  are  chargeable  with  the  maintenance  of 
lunatic  paiipers  without  a  settlement,  found  in  the  borough 
and  sent  to  the  asylum.  Birmingham  is  not  such  a  borough, 
and  therefore  is  not  so  chargeable.  The  real  intention  of 
the  Legislature  may  be  doubtful,  but  the  language  of 
the  section,  fairly  and  reasonably  construed,  admits  of 
no  doubt. 

Williams  J.  I  am  entirely  of  the  same  opinion. 
Stat.  16  &  19  VtcU  c.  105.  «.  U.  refers  to  only  a  parti* 
cular  class  of  boroughs,  namely,  those  not  liable  under 
sect.  117  of  Stat  5  &  6  fV.^.  c.  76.  (which  is  expressly 
referred  to)  to  the  payment  of  a  proportion  of  the 

(a)  Guardians  of  Birmingham  v.  Beaumont,  SKfB.  870. 


V. 

Bacchus. 
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sums  expended  out  of  the  county  rates.     That  class  of       1^59^ 
boroughs  alone  is  to  be  chargeable  with  the  maintenance  "tijo  qubwT 
of  lunatic  paupers  without  a  settlement,  found  in  the 
borough,  and  sent  to  the  county  asylum.    Birmingham 
is  not  a  borough  of  that  class :  and  therefore  the  judg- 
ment of  the  Court  below  was  clearly  right. 

Martin  B.  I  am  of  the  same  opinion.  The  language 
of  Stat.  18  &  19  Vict  c.  105.  s.  14.  is  perfectly  clear:  and 
we  are  not  at  liberty,  on  the  ground  of  some  supposed 
injustice  in  the  working  of  the  Act,  to  assume  that  the 
intention  of  the  Legislature  was  different  from  that  which 
is  set  forth  by  the  language  of  the  Act  itself. 

WiLLBS  J.  and  Bramwbll  B.  concurred. 

Watson  B.  I  am  of  the  same  opinion.  Sect.  14  of 
staL  18  &  19  Viet.  c.  105.  refens  to  sect.  117  of  stat.  5  & 
6  fF.  4.  e.  76.  in  describing  the  class  of  boroughs 
which  is  to  be  liable  for  the  maintenance  of  lunatic 
paupers  without  a  settlement,  found  in  the  borough. 
I  have  no  reason  for  supposing  that  the  liCgislature 
did  not  intend  to  make  that  class,  and  that  class 
only,  of  boroughs  so  liable :  and  we  have  no  right  to 
assume  otherwise,  in  the  &ce  of  so  explicit  an  enact- 
ment 

Btles  J,  Whatever  the  intention  of  the  Legislature 
may  have  been,  we  are  bound,  I  think,  by  the  language 
of  the  Act  The  Court  below  has  decided  in  accord- 
ance with  the  literal  construction :  and  I  see  no  reason 
for  departing  from  it. 
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EXCH.   CH.   TRINITY  VACATION. 

Chanxell  B.     I  have  had  some  doubts,  during  the 
The  Queen     argument,  which  are  not  entirely  removed ;  but  the  lan- 
Bacohus.      g"®g®  ^f  ^^^  -A-Ct  is  very  distinct,  and  I  am  not  disposed 
to  dissent  from  the  judgment  of  the  rest  of  the  Court. 

Judgment  affirmed. 


Saturday^ 
June  18th. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

BoNOMi  against  Backhouse. 

[Reported  £.  B.  §•  E.  647.] 


Saturday^ 
June  18th. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Company  of  Proprietors  of  The  Waterloo 
Bridge  Company  against  William  Cull. 

[Reported  1  E.S^  E.  246.] 


Saturdayt 
June  18m. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Jackson  and  Another  against  Fobsteb. 

[Reported  I  E.  ^  E.  470.] 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  QuBBN,  on  the  prosecution  of  the  Poor  Law  Monday, 
Board,  against  The  Governors  and  Directors  of 
the  Poor  of  the  Parish  of  St.  James,  within 
the  Liberty  of  Westminster. 

[Reported  \E.^  E.  872.] 


The  QuESK  against  The  Inhabitants  of  Skibcoat.  Saturday, 

^  July  2d. 

r\^  appeal  against  an  order,  made  by  two  justices  for  An  order  of 

the  West  Riding  of  the  County  of  York,  for  the  ^^edJiTiSth 
removal  of  Sarah  Cockrofi,  a  pauper,  from  the  township  ^^^* 
of  Skircoat  to  the  township  of  Ovenden,  both  in  the  notice  of  ap- 

*^  peal  seired  on 

West  Riding,  the  order  was  quashed,  subject  to  the  2d  October, 
opinion  of  this  Court  upon  the  following  case.  the  rules  of 

The  order  of  removal  was  served  upon  the  overseers  thelSesslonB, 
of   Ovenden  on    13th  September,   1858,  against   which  n<^ce^trial* 

was  re<}uired 
to  be  given  by 
appellants.  No  notice  of  trial,  nor  grounds  of  appeal,  were  served  before  the  next 
Quarter  Sessions,  which  were  held  on  18th  October,  1858.  At  these  Sessions  appel- 
lants entered  and  respited  their  appeal.  On  18th  December,  1858,  appellants  served 
a  notice  of  trial  of  the  appeal  at  the  Quarter  Sessions  held  on  4th  January,  1859, 
accompanied  with  a  statement  of  the  grounds  of  appeal.  The  appeal  was  heard  at  the 
January  Sessions,  and  the  order  of  removal  w^  (juashed. 

Held,  that  the  Sessions  had  jurisdiction  to  adiourn  the  hearing  of  the  appeal  from  the 
October  to  the  January  Sessions :  but  that,  as  the  appellants  had  had  time  to  bring  on 
the  trial  of  the  appeal  at  the  October  Sessions,  the  better  course  would  have  been  to 
refuse  an  adjournment. 
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1859.        order  the  overseers  of  Ovenden  served  the  overseers  of 

The  Queen     Skircoat  with  notice^of  appeal  on  the  2d  October  follow- 

Inhabitonte  of  ^°8*      %  ^®  '""'^^  of  practice  ID  force  at  the  West 

Skircoat.     Riding  Quarter  Sessions  of  the  Peace,  in  the  county  of 

York^  ten  clear  days'  notice  in  writing  is  required  to  be 

given,  by  the  party  appealing,  of  his  intention  to  try  the 

appeal 

The  Quarter  Sessions  of  the  Peace  for  the  said  West 
Riding  held  next  after  the  service  of  the  said  order  of 
removal  upon  the  overseers  of  Ovenden^  commenced 
upon  18th  October^  1858.  At  these  Sessions  the  over- 
seers of  Ovenden  entered  and  respited  their  appeal  against 
the  said  order,  and  such  appeal  was  respited  on  the  ex 
parte  motion  of  counsel,  in  accordance  with  the  general 
custom  hitherto  observed  at  the  Quarter  Sessions  of  the 
said  West  Riding.  Upon  18th  December^  1858,  the  over- 
seers of  Ovenden  served  a  notice  in  writing  of  their 
intention  to  tiy  their  appeal  at  the  Quarter  Sessions  of 
the  Peace  to  be  held  for  the  said  West  Riding  on  4th 
Januan/y  1859,  accompanied  with  the  grounds  of  the 
said  appeal. 

At  the  Sessions  so  held  on  4th  Januarjf,  1859,  the 
appeal  was  called  on  for  trial;  when  the  overseers  of 
Skzrcoatt  as  respondents,  objected  to  the  right  of  the 
appellant  overseers  to  be  heard  in  their  said  appeal,  on 
the  ground  that  those  Sessions  were  too  late  for  such 
trial,  and  that  the  appellants  were  bound  by  law  to 
have  given  ten  clear  days'  notice  of  their  intention  to  try 
the  appeal  at  the  Quarter  Sessions  of  the  Peace  that  were 
held  upon  18th  October^  1858,  and  then  and  there  to 
have  tried  the  same.  The  justices  overruled  this  objec- 
tion, and  then  finally  heard  and  determined  the  appeali 
and  the  order  of  removal  was  quashed. 
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If  the  Court  of  Queen's  Bench  should  be  of  opinion        1559. 
that  the  appellant  oyerseers  had  no  right  to  be  heard  in    The  Quxui' 
their  said  appeal  at  the  said  Quarter  Sessions,  held  on  jj,jj^i,i'[;„jtg  ^f 
4th  January,  1869,  but  that  the  appellant  overseers  were     Skieooat. 
bound  by  law  to  have  given  notice  of  their  intention 
to  try  the  appeal  at  the  Quarter  Sessions  that  were 
held  on   18th   OcUber,  1858,  and  then  and  there  to 
have  tried  the  same,  then  the  order  of  the  justices  in  the 
said  appeal  was  to  be  set  aside  and  the  appeal  was  to  be 
dismissed.     But  if  the  Court  of  Queen's  Bench  should 
be  of  opinion  that  the  appellant  overseers  had  a  right  to 
be  heard  in  their  appeal  at  the  Quarter  Sessions  held 
on  4th  January,  1859,  then  the  order  of  the  said  jus- 
tices was  to  stand,  and  the  order  of  removal  was  to  be 
quashed. 

Monk  and  «/.  B*  Mauk,  in  support  of  the  order  of 
Sessions  (a).  The  justices  had  power  to  adjourn  the 
bearing  of  the  appeal  from  the  October  Sessions  to  the 
next  Quarter  Sessions.  A  general  right  to  enter  and 
respite  appeals  against  orders  of  removal  is  given  by 
Stat  9  6.  1.  c.  ?•  «•  8.,  which  enacts  that  no  such 
appeal  ** shall  be  proceeded  upon"  ^'unless  reasonable 
notice  be  given  by"  the  parish  oflScers  '*  who  shall  make 
such  appeal  :'*  and  *^if  it  shall  appear  to"  the  justices  of 
the  peace  at  Quarter  Sesnons  ^*  that  reasonable  time  of 
notice  was  not  given,  then  they  shall  adjourn  the  said 
appeal  to  the  next  Quarter  Sessions,  and  then  and  there 
finally  hear  and  determine  the  same."  Here  notice  of 
appeal  for  the  October  Sessions  had  been  duly  given,  so 
that  the  Sessiona  would  then  h^ve  seisin  of  the  appeal ; 

(a)  Wednetdt^f,  April  27th,    Before  Lord  CampbeU  C.  J.,  Wrle,  Cromp- 
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1859.        order  the  oyerseers  of  Ovenden  served  the  overseers  of 

"rhe  QvxEN     Shircoat  with  notice'of  appeal  on  the  2d  October  follow- 

Inhabitonts  of  ^"8*      ^J  ^®  xxxXes  of  practice  in  force  at  the  West 

Skirooat.     Riding  Quarter  Sessions  of  the  Peace,  in  the  county  of 

York,  ten  clear  days'  notice  in  writing  is  required  to  be 

given,  by  the  party  appealing,  of  bb  intention  to  try  the 

appeal 

The  Quarter  Sessions  of  the  Peace  for  the  said  West 
Riding  held  next  after  the  service  of  the  said  order  of 
removal  upon  the  overseers  of  Ovenden^  commenced 
upon  I8th  October^  1858.  At  these  Sessions  the  over- 
seers of  Ovenden  entered  and  respited  their  appeal  against 
the  said  order,  and  such  appeal  was  respited  on  the  ex 
parte  motion  of  counsel,  in  accordance  with  the  general 
custom  hitherto  observed  at  the  Quarter  Sessions  of  the 
said  West  Riding.  Upon  18th  December^  1858,  the  over- 
seers of  Ovenden  served  a  notice  in  writing  of  their 
intention  to  try  their  appeal  at  the  Quarter  Sessions  of 
the  Peace  to  be  held  for  the  said  West  Riding  on  4th 
January^  1859,  accompanied  with  the  grounds  of  the 
said  appeal. 

At  the  Sessions  so  held  on  4th  Januan/y  1859,  the 
appeal  was  called  on  for  trial;  when  the  overseers  of 
Shircoat^  as  respondents,  objected  to  the  right  of  the 
appellant  overseers  to  be  heard  in  their  said  appeal,  on 
the  ground  that  those  Sessions  were  too  late  for  such 
trial,  and  that  the  appellants  were  bound  by  law  to 
have  given  ten  clear  days'  notice  of  their  intention  to  try 
the  appeal  at  the  Quarter  Sessions  of  the  Peace  that  were 
held  upon  18th  October^  1858,  and  then  and  there  to 
have  tried  the  same.  The  justices  overruled  this  objec- 
tion, and  then  finally  heard  and  determined  the  appeal, 
and  the  order  of  removal  was  quashed. 
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If  the  Court  of  Queen's  Bench  should  be  of  opinion        1359. 
that  the  appellant  overseers  had  no  right  to  be  heard  in    xhe  Qvxkn 
their  said  appeal  at  the  said  Quarter  Sessions,  held  on  jj^jj^i^j^^  ^f 
4th  January,  1869,  but  that  the  appellant  overseers  were     Sxieooat. 
bound  by  law  to  have  given  notice  of  their  intention 
to  tiy  the  appeal  at  the  Quarter  Sessions  that  were 
held  on  18th  October,  1858,  and  then  and  there  to 
have  tried  the  same,  then  the  order  of  the  justices  in  the 
said  appeal  was  to  be  set  aside  and  the  appeal  was  to  be 
dismissed.    But  if  the  Court  of  Queen's  Bench  should 
be  of  opinion  that  the  appellant  overseers  had  a  right  to 
be  heard  in  their  appeal  at  the  Quarter  Sessions  held 
on  4th  January,  1859,  then  the  order  of  the  said  jus- 
tices was  to  stand,  and  the  order  of  removal  was  to  be 
quashed. 

Monk  and  J.  B.  Mauk,  in  support  of  the  order  of 
Sessions  (a).  The  justices  had  power  to  adjourn  the 
hearing  of  the  appeal  from  the  October  Sessions  to  the 
next  Quarter  Sessions.  A  general  right  to  enter  and 
respite  appeals  against  orders  of  removal  is  given  by 
Stat  9  6.  1.  c.  7.  «•  8.,  which  enacts  that  no  such 
appeal  ''shall  be  proceeded  upon"  ''unless  reasonable 
notice  be  given  by"  the  parish  officers  "  who  shall  make 
such  appeal  :'*  and  "  if  it  shall  appear  to**  the  justices  of 
the  peace  at  Quarter  Sessions  "  that  reasonable  time  of 
notice  was  not  given,  then  they  shall  adjourn  the  said 
appeal  to  the  next  Quarter  Sessions,  and  then  and  there 
finally  hear  and  determine  the  same."  Here  notice  of 
appeal  for  the  October  Sessions  had  been  duly  given,  so 
that  the  Se88ion3  would  then  h^ve  seisin  of  the  appeal ; 

(a)  Jfednegdi^,  April 27ih,    BetoTeLoxdCa^pbeUC.J.,  Erle,Cromp' 
ton  and  HiU  Js. 
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1859.  and  the  Sessions  then^  inasmuch  as  no  notice  of  trial 
The  QoEEN  bad  been  given,  considered  that  "  reasonable  time  of 
Inlmbitonts  of  i^oticc"  had  not  been  given,  and  that  therefore  the  appeal 
SKiacoAT.  ought  not  to  be  *' proceeded  upon"  at  those  Sessions, 
but  adjourned  to  the  next.  [Lord  Campbell  C.  J.  If 
the  justices  had  the  right  to  receive  the  appeal  at  the 
October  Sessions,  it  would  seem  to  follow  that  they  had 
a  right  to  respite.]  They  clearly  had  a  right  to  receive 
it,  though  they  were  then  bound,  before  hearing  it,  to 
satisfy  themselves  that  there  had  been  reasonable  notice 
of  trial.  Here  there  had  been  no  notice,  which  is  the 
same  as  no  reasonable  notice  ;  Leeming  and  Cross's  Ses- 
sums  Practice^  p.  261,  citing  Rex  v.  The  Justices  of 
Huntingdonshire  {a).  \Crompton3.  Has  it  ever  been  held 
that  Stat.  9  G.  I.e.  7.  s,  8.  applies  when  notice  of  appeal 
has  been  given,  but  not  notice  of  trial  ?]  The  language 
of  the  section  would  support  that  construction ;  and, 
looking  at  the  mischief  against  which  the  section  was 
intended  to  guard,  that  construction  would  be  a  fair  one. 
The  appellants  will  probably  rely  on  Regina  v.  Justices 
of  West  Riding  (A),  where  it  was  laid  down  that  appellants 
against  an  order  of  removal  are  bound  to  give  notice  of 
trial  for  the  Sessions  next  after  the  expiration  of  the 
time  allowed  by  stat.  II  &  12  Vict  c.Zl.  s.  9.,  if  there 
is  time  for  effectual  notice.  But  that  case  only  shews 
what  is  the  proper  course  for  appellants  to  take  as  to 
notice  of  trial,  and  does  not  touch  the  right  given  to  the 
Sessions,  under  stat.  9  £r.  1.  c.  7.,  to  adjourn  the  appeal, 
if,  on  any  grounds,  it  appears  to  them  that  reasonable 
notice  of  trial  was  not  given.  The  later  statutes  regulating 
the  proceedings  upon  appeals  against  orders  of  removal 

(a)  Cald,  282.  (h)  E.  B.  #  E.  713. 
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do  not  repeal  or  refer  to  the  provisions  of  stat.  9  G,  l-        1859. 

c.  7.  *.  8.     Those  provisions  are  substantially  reenacted,  "^  quebn 

with  respect  to  appeals  against  poor  rates^  by  stat.  1 7  Cr.  2.  jnjiabitants  of 

c.  38.  s.  4. ;  and  in  Regina  v.  Eyre{a\  where  the  Sessions     Skircoai. 

had  dismissed  such  an  appeal  for  want  of  proper  notice 

of  appeal.  Lord  Campbell  C.  J.said,  in  giving  judgment, 

''  The  sole  question  for  us  is.  Whether  the  Sessions  could 

dismiss  the  appeal  ?  or.  Whether,  though  there  was  no 

notice,  they  were  bound  to  adjourn  it  ?   I  am  of  opinion 

that  they  are  so  bound.     It  has  long  been  settled  that 

the  enactments  in  stat.  9  O.  1.  c.  7.  s.  8.  and  17  Cr.  2. 

c.  38.  8.  4.  are  obligatory,  and  that,  though  no  notice  at 

all  has  been  given,  the  Sessions  must  adjourn  the  appeal/* 

There  it  was  held  that  the  latter  statute  does  not  even  leave 

a  discretion  to  the  Sessions ;  and,  in  Regitia  v.  Justices  of 

Lancashire  (6),  Erie  J.,  in  the  course  of  the  argument, 

said,  ^*  I  think  we  have,  on  several  occasions,  founded 

our  decisions  as  to  the  practice  of  respiting  on  the 

inveterate  construction  put  upon  the  poor  rate  removal 

and  poor  rate  Acts,  9  G.  1.  c.  7.  s.  8.  and  17  Cr.  2.  c.  38. 

s.  4."  It  is  clear,  therefore,  that  the  Sessions  here  had,  at 

the  very  least,  the  power  of  adjourning  the  appeal,  even 

if  they  were  not  bound  to  do  so  under  the  circumstances. 

PashUy  and  H,  W.  West,  contra.  The  justices  had 
no  jurisdiction  to  adjourn  this  appeal.  Stat.  13  &  14 
Car.  2.  c.  12.  s.  2.  enacts  that  ''all  such  persons  who 
think  themselves  aggrieved^'  by  an  order  of  removal 
'*  may  appeal  to  the  justices  of  the  peace  of  the**  '*  county 
at  their  next  Quarter  Sessions."  Then,  by  stat.  9  G.  I. 
c,  7.  s.  8.,  no  such  appeal  "shall  be  proceeded  upon" 

(a)  6E.^B.  992.  997.  (b)  8  E.  #  B.  563.  506. 
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1859.  unless  reasonable  notice  be  given;  and,  if  the  justices 

The  Queen  consider  that  reasonable  notice  was  not  given,  **  they  shall 

Inhabitants  of  Adj^um  the  said  appeal  to  the  next  Quarter  Sessions.** 

Skirooat.  •pi^Q  ^ff^^  Qf  ^^^  ^^  ^^^  ^Q  adjournment  may  take  place 

if  the  notice  given  is  not  sufficient ;  not  that  an  adjourn- 
ment may  take  place  when  no  notice  at  all  is  given.  In 
the  latter  case  the  justices  cannot  entertain  the  appeal 
at  all.  Stat.  11  &  12  Vict  e.  31.  s.  9.  enacts  ''that  no 
appeal  shall  be  allowed  against  any  order  of  removal  if 
notice  of  such  appeal  be  not  given  as  required  by  law, 
within  the  space  of  twenty-one  days  after  the  notice  of 
chargeability  and  statement  of  the  grounds  of  removal 
shall  have  been  sent.''  Now  here  notice  of  appeal,  ''as 
required  by  law,**  has  not  been  given.  The  notice  must, 
by  Stat  4  &  5  ^.  4.  c.  76.  «.  81.,  be  accompanied  with  a 
statement  of  the  grounds  of  appeal,  which  must  be  sent  to 
the  respondents  fourteen  days  at  least  before  the  Sessions 
at  which  the  appeal  is  intended  to  be  tried.  No  grounds 
of  appeal  were  sent  by  the  appellants  before  the  October 
Sessions,  though  they  had  time  to  do  so.  [Cromptan  J. 
Does  "allowed,"  in  stat.  11  &  12  Vict  c.  31.  $.  9.,  mean 
"  heard"?]  That  is  the  natural  construction.  The  jus- 
tices, therefore,  ought  to  have  refused  to  hear  the  appeal ; 
Regina  y.  Justices  of  West  Riding  {a).  The  authorities  upon 
this  point  are  given  in  Welsby  and  Beavan^s  Collection  of 
Statutes,  vol.  iii.,  p.  685,  n.  (a).  [Hill  J.  If  <' notice  of 
appeal,^  in  stat.  11  ft;  12  Vtct  c.  31.  s.  9.,  means  notice 
of  trial  of  the  appeal,  what  would  be  the  result  of  such 
notice  not  being  given  ten  days  before  the  next  Ses- 
sions, owing  to  want  of  time?]  The  appellants  would 
then  have  the  right,  according  to  Regina  v.  Justices  of 

(a)  R  B,  #  E,  713. 
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West  Riding  {a)  and  Beffina  v.  Sevenoaks{b\  to  enter        1869. 
the  appeal  at  the  next  practicable  Quarter  Sessions.    The  Quxxn 
Bxktthese  cases,  and  BeffinaY.JtuHces  of  PeterlHnmtgh(c)^  Inhabitants  of 
shew  that  the  appellants  cannot,  by  lying  by,  make  im-     Skieooat. 
practicable  the  Sessions  which  were,  at  the  time  when 
the  order  was  served,  the  practicable  Sessions,  and  then 
claim  the  right  to  enter  at  the  next.    Regina  v.  Eyre  {d) 
was  a  case  of  appeal  against  a  poor  rate,  and  only  shews 
what  would  be  the  effect  of  stat.  9  G.  1.  c.  7.  s,  8.  if  it 
had  been  followed  by  no  other  statutes  respecting  orders 
of  removal.     [Erk  J.     I  do  not  think  that  stat  11  &  12 
Vict.  c.  31.  «.  9.  affects  the  present  question.] 

Cur.  adv.  vuU. 

WiQHTMAN  J.  now  delivered  the  judgment  of  the 
Court.  In  this  case  the  question  is  whether  the  appel- 
lants had  a  right  to  try  their  appeal  at  the  January 
Sessions.  The  dates  -are  these.  The  order  was  served 
on  13th  September ;  notice  of  appeal  was  given  on  2d 
October,  being  the  nineteenth  day  after  such  service,  and 
sixteen  days  before  the  next  Sessions  held  on  18th 
October.  The  appeal  was  entered  and  respited  on  18th 
October;  and  on  4th  January  the  Sessions  tried  the 
appeal,  and  quashed  the  order.  Upon  these  fects  our 
answer  to  the  question  is  in  the  affirmative ;  because  the 
October  Sessions  adjourned  the  appeal  to  January,  and 
we  cannot  say  that  the  appellants  had  no  right  to  try 
then  without  saying  that  the  October  Sessions  had  no 
jurisdiction  so  to  adjourn.  But  adjournment  is  at  all 
times  within  the  jurisdiction  of  the  Sessions,  accordii^g 
as  justice  may  appear  to  require,  and  therefore  the  trial 

(a)  E,  B.  #  E,  713.  (6)  7  Q.  B,  136. 

(c)  7  £1  #  A  64a  {d)%K^B.  992. 
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on  the  adjourament  was  valid.  If  the  question  was  put 
whether,  in  our  opinion^  the  October  Sessions,  on  these 
dates,  ought,  in  their  discretion,  to  have  adjourned  the 
appeal,  we  should  answer  in  the  negative ;  because  the 
appellants  had  time  to  bring  on  the  trial,  and  no  ground 
for  the  delay  is  assigned.  We  think  that  entering  and 
respiting  should  not  be  a  mere  matter  of  course,  but 
in  each  case  the  Court  should  exercise  its  judgment 
whether  justice  requires  that  the  appeal  should  be 
adjourned. 

Order  of  Sessions  confirmed. 


Saturday^ 
July  2d. 


Mallam  and  others  against  The  Guardians  of  the 
Poor  within  the  City  of  Oxford. 


"The  Guar-  "P^ECL  A  RATION  for  money  payable  by  defendants 
Poor  within  to   plaintiffs,   for  work  and  labour,  journeys  and 

the  city  of 
Oaford;'  a 

body  consisting  of  certain  ex  officio  guardians  and  of  guardians  to  be  elected  by  the 
different  parishes  in  Oxford,  were  incorporated  by  stat.  11  G.  3.  c.  14.  *.  1.  In  Nov^nber^ 
1853,  they  agreed  with  the  University  of  Oxford  and  some  of  the  Colleges  and  Halls, 
that  an  Act  of  Parliament  should  be  applied  for,  to  subject  certain  College  and  UniTersity 
property  to  rates,  and  to  admit  representatives  for  the  University  and  Colleges  to  the 
^ard  of  Guardians.  On  24th  November ,  1853,  plaintiffs,  a  firm  of  attorneys  at  Oxford^ 
were  retained  by  the  then  Guardians,  under  their  corporate  seal,  as  their  solicitors  "  in 
the  matter  of  the  College  rating,  and  soliciting  the  bill  for  that  purpose  through  Parlia- 
ment." Plaintiffs  accepted  the  retainer,  and,  together  with  the  sohcitors  for  the  University 
and  Colleges,  applied  for  and  obtained,  in  1854,  stat.  17  &  18  Vict.  c.  ccxix.  Sect  1  of 
this  Act  repeals  stat.  11  G.  S,  c.  14.,  and  sect.  2  provides  for  the  election  of  a  new  cor- 
porate Board  of  Guardians  for  Oxford,  by  the  city,  University,  Colleges  and  Halls ;  such 
board  to  consist  of,  inter  alios,  *•  eleven  guaidians  for  the"  *'  parishes,  "  one  to  be  elected 
for  each  parish."  By  arrangement  between  the  then  Guardians  and  the  University, 
before  the  Act  passed,  sect.  31  was  inserted  in  it ;  which  section,  after  reciting  that  the 
University,  Colleges  and  Halls  maintained  that  certain  land  and  buildings  of  theirs  were 
exempted  by  law  from  liability  to  poor  rate,  and  that  the  Vice  Chancellor  of  the  University 
of  the  one  part,  and  '*  the  Guardians  of  the  Poor  of  the  several  parishes"  of  the  other, 
had  agreed  that  a  case  should  be  stated,  to  be  prepared  by  their  respective  solicitors,  for 
the  opinion  of  the  Court  of  Queen's  Bench  on  the  question  of  such  exemption,  enacts 
that  the  Court  shall  hear  such  case,  when  stated, and  that  its  decision  thereupon  "shall  be 
final  and  binding  upon  the  parties  aforesaid,  and  the  cost«  attending  the  same  shall  be 
borne  by  the  respective  parties,  and  those  incurred  by  the  University,  Colleges  and  Halls 
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attendatices  performed   and  bestowed  by  plaintiffs  as  \869. 

attorneys  in  and  about  divers  businesses,  at  the  request  nliLji"' 

of  defendants,  and  for  fees  due  and  payable  to  plain-  Quar^^g  ^f 

tifis  in  respect  thereof;  and  for  other  work  done  and  ^q^^^^^ 
materials  provided  by  plaintifis  for  defendants  at  their 

request;  and  for  money  paid  by  plaintifis  for  defendants  ^y^Si^,^** 

at  their  request ;  and  for  money  received  by  defendants  ^^  ^® 

for  the  use  of  plaintifis;  and  for  money  found  to  be  due  the  said  Guar- 

^  ^     ^  "^  dians  shall, 

firom  defendants  to  plaintifis  on  accounts  stated  between  vhen  duly 
,  taxed,  be  paid 

them.  out  of  the 

Plea.     Never  indebted.    Issue  thereon.  their  con- 

The  case  came  on  to  be  tried  at  the  Sittings  at  GuUd-  q^;^^^  of 

kail,  in  last  Easter  Vacation,  before  Wigktman  J.,  when  ^^^^^ 

a  verdict  was  taken,  by  consent,  for  the  plaintiffs,  for  the  ^'j?^  "* 

damages  in  the  declaration,  and  forty  shillings  costs;  such,  had  not, 

,    ,  ,  before  or  since 

subject  to  the  opinion  of  this  Court  (which  was  to  have  the  passing  of 

power  to  draw  any  inferences  of  fact  and  make  any  funds  under 

amendments  that  might  be  necessary),  upon  a  case,  Defan^ta 

which  was  substantially  as  follows.  dtS^^tL 

The  plaintiflfe  are  a  firm  of  attorneys  at  Oxford.    The  qJ^,^^  °^ 

defendants  are  the  Guardians  of  the  Poor  within  the  city  ^^er  the  Act, 

"^    and  have  since 

of  Oxford.    Prior  to  the  passing  of  stat  17  &  18  Vict,  acted  and 

levied  rateSa 

c.  ccxix.  (a),  hereinafter  called  **  The  Act  of  1854/'  as  such.    De- 

fendants  paid 
plaintiffs'  cost« 
'  of  pioeazing  and  passing  the  Act.  A  special  case  was,  in  pursuance  of  sect  31,  settled, 
approved  and  signed  by  the  Uniyeraity  solicitor  and  plaintifib,  in  communication  with 
defendants.  At  a  meeting  of  defendants,  on  20th  November ,  1856,  a  resolution  was 
passed,  recognizing  plaintilb  as  defendants*  soliciton  in  reference  to  the  special  case. 
On  12th  June,  1857,  the  Queen's  Bench  pave  judgment  on  the  case ;  and  defendants  had 
since  levied  rates  on  such  of  the  UniTersity  and  (Allege  property  as  the  Court  held  to  be 
rateable.  In  the  foUowiog  November ^  defendants*  derk  wrote  to  plaintifib  for  their  bill  of 
costs  in  the  matter  of  the  special  case,  and  defendants  delivered  it  in  December,  At  a  meet- 
ing of  defendants  on  3d  February,  1859,  a  resolution  was  passed  for  payment  of  this  bill. 

On  a  case  stated,  in  an  action  by  plaintiffs  to  recover  the  amount  of  this  bill  from 
defendants ;  held  that  defendants,  and  not  "  the  Guardians  of  the  Poor  of  the  several 
parishes"  in  Oxford,  were  liable  to  plaintiffii'  claim ;  and  that  the  action  was  maintain- 
able, althou^  defendants  had  not  ai&xed  their  seal  to  the  resolution  of  20th  Noveitiber^  1850. 

(a)  Local  and  personal,  public.     "An  Act  to  repeal"  stat.  11  (r.  3. 
vou  n.  O  E.   &  E. 
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1859. 
Mallam 

V. 

GaardianB  of 

the  Poor  of 

Ozro&D. 


"  the  Guardians  of  the  Poor  within  the  city  of  OxfordT 
were  incorporated  under  stat.  1 1  Geo.  3.  c.  14.,  entitled 
**  An  Act  for  better  regulating  the  poor  within  the  citj 
of  Oxford,"*  hereinafter  called  "the  Act  of  1771."  In 
November^  1853,  the  then  Guardians  of  the  Poor  came  to 
an  arrangement  with  the  University  of  Oxford  and  cer« 
tain  of  the  Colleges  and  Halls,  that  an  Act  of  Parliament 
should  be  solicited  for  subjecting  to  rates  some  of  the 
College  properties  and  certain  public  University  buildings 
which  had  not  theretofore  paid  any  rates ;  and  for  re- 
constituting the  Board  by  admitting  the  University  and 
Colleges  to  a  share  of  the  representation  thereat  On 
24th  November,  1853,  the  following  retainer  was  given 
by  the  said  Guardians  of  the  Poor,  under  their  corporate 
seal,  to  Mr.  Tliomas  MaUam,  the  senior  partner  of  the 
plaintiffs'  firm. 

"At  a  special  court  of  the  Guardians  holden  this  24th 
November,  1853,  it  was  ordered  that  Mr.  Thomas  Mallam 
be  appointed  solicitor  for  this  Board  in  the  matter  of  the 
College  rating,  and  soliciting  the  bill  for  that  purpose 
through  Parliament.  That  the  governor,  Mr.  J.  B. 
Carr,  and  Mr.  Deputy  Drtice,  be  the  persons  with  whom 
he  shall  communicate  as  representatives  of  this  Board. 
"  By  order  of  the  Board, 

''Henry  Jacob,  Clerk  (us.)" 

The  following  minute  appears  under  the  same  date, 
in  the  minute  book  of  the  Guardians. 

''November  24th,  1853.      It  was  agreed   that    Mr. 
Thomas  Mallam  be  appointed  solicitor  for  this  Board  in 


e.  14.,  **  and  to  grant  further  and  more  efifectoal  powers  in  lieu  thereof; 
and  also  to  provide  for  rating  to  the  relief  of  the  poor  certain  heredita- 
ments within  the  University  of  Oxford,** 
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carryiDg  the  bill  through  Parliament,  and  a  retainer  was        1859. 
accordingly  drawn  out  and  sealed.''  mallam 

But  such  minute  does  not  appear  to  have  been  Guardians  of 
communicated  to  the  plaintifis;  and  it  is  inserted  in  ^Q^^^^^f 
this  case  subject  to  the  plaintifis'  objection  that  it  is  not 
evidence  against  them.  The  plaintifli9y  acting  upon  this 
retainer,  placed  themselves  in  communication  with  the 
solicitors  for  the  University  and  Colleges;  and  in  the 
year  1854,  they  applied  for  and  obtained  the  Act 
of  1854.  (Copies  of  this  Act  and  of  the  Act  of 
1771  accompanied  the  case  and  were  to  be  taken  as 
part  of  it).  During  the  preparation  of  the  Act  of 
1854,  the  Guardians  of  the  Poor  within  the  city  of 
Oxford,  and  the  University,  were  unable  to  agree  as 
to  the  University  and  College  buildings  which  should 
be  declared  exempt  from  rate;  and  it  was  therefore 
arranged  beween  them  that  the  question  of  rateability 
should  be  brought  before  the  Court  of  Queen's  Bench 
for  decision,  and  that  a  clause  should  be  inserted  in 
the  Act  of  1854,  enabling  the  parties  to  state  such  a 
case.  In  pursuance  of  this  arrangement,  the  3 1  st  section 
was  inserted  in  that  Act  The  costs  of  procuring  and 
passing  the  Act  of  1854,  as  well  those  of  the  plaintifis 
as  those  of  the  University  solicitors,  were  taxed  by  the 
proper  o£5cers  and  paid  by  the  Guardians  of  the  Poor, 
in  pursuance  of  sect  54  of  the  Act  of  1854 ;  but  nothing 
has  been  paid  to  the  plaintifis  Id  respect  of  the  business 
done  by  them  for  which  this  action  is  brought,  and 
which  appears  on  the  face  of  their  bill  of  costs.  (A 
copy  of  this  bill  formed  part  of  the  appendix  to  the 
case.)  The  Board  of  Guardians  of  the  Poor  within 
the  city  of  Oxford,  elected  under  the  provisions  of  the 
Act  of  1854,  held  their  first  meeting  on  31st  August, 

o  2 
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1859.        1854.     After  the  passing  of  the  Act  of  1854,  Mr.  Mar- 

211^1^1^^      rettf  the  University  solicitor,  prepared  a  special  case  in 

GnanJansof  Pursuance  of  the  31st  section.     Such  special  case  was 

*OxFOBD°^    approved  and  settled  by  the  plaintiffs  and  by  Mr.  Mor- 

rell;  and  when  so  settled  was  thus  signed;  in  compliance 

with  the  practice  of  the  Crown  Office,  which  requires 

such  cases  to  be  signed  by  the  attorneys  of  the  respective 

parties ; 

**John  Philpot,  attorney  for  the  University  of  Oxford. 

**  T.  Sf  C.  Mallatih  attorneys  for  the  Guardians  of  the 
Poor  of  Oxford.'' 

The  said  John  Fhilpot  being  the  London  agent  for  Mr. 
MorrelL 

T>uring  the  preparation  and  progress  of  the  special 
case,  the  plaintifis  had  frequent  consultations  with,  and 
wrote  letters  to,  and  received  letters  from,  Mr.  Jacob, 
the  clerk  of  the  Guardians  of  the  Poor  within  the  city 
of  Oxford;  from  Mr.  Cdrr  and  Mr.  Haines,  successive 
chairmen  of  the  Guardians  from  the  time  of  the  passing 
the  Act  of  1854  down  to  March,  1858;  and  the  said 
Messrs.  Haines  and  Carr,  and  Mr.  Dudley,  all  members  of 
the  Board,  and  all  of  whom  were  parish  Guardians,  from 
time  to  time  communicated  with  the  plaintifis  and  with 
Mr.  Morrell,  and  three  gentlemen,  on  behalf  of  the 
University,  two  of  whom  were  College  Guardians,  and 
the  third  was  not  a  guardian  at  all,  on  the  subject  of  the 
preparation  and  conduct  of  the  special  case;  and  such 
communications  were  known  to  the  Board ;  and,  until 
the  notice  of  motion  next  hereinafter  mentioned,  this 
course  of  proceeding  was  not  called  in  question  at  the 
Board.  (Some  of  such  letters  were  set  out  in  the 
appendix  to  the  case.)  At  a  meeting  of  the  Guardians 
of  the  Poor  within  the  city  of  Oxford^  held  on  20th 
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November,  1856«  while  the  business  of  the  special  case 
was  still  pending,  a  motion  (in  pursuance  of  notice 
thereof  given  on  14th  November,  1856,)  was  made,  and 
an  amendment  moved  upon  such  motion;  which  are 
thus  entered  in  the  minutes  kept  by  the  said  Guar- 
dians. «  1856,  November  20.  Mr.  Neate  moved,  "That 
this  Board  does  not  recogniase  Mr.  Mallam  as  the  agent 
or  attorney  of  the  Board,  in  reference  to  the  question 
now  pending  between  the  University  and  Colleges  on 
the  one  side,  and  the  city  parishes  on  the  other.  Revd. 
Mr.  Wall  seconded.  Mr.  Carr  moved  an  amendment, 
"  That  this  Board  recognizes  Mr.  Mallam  as  the  solicitor 
of  the  said  Board,  in  reference  to  the  case  to  be  prepared  * 
for  the  purpose  of  obtaining  the  opinion  of  Her  Majesty's 
Court  of  Queen's  Bench,  as  to  the  exemption  by  law  of 
certain  land  and  buildings  within  or  appertaining  to  the 
University,  Colleges  and  Halls,  from  being  rated  to  the 
relief  of  the  poor.     Seconded  by  Mr.  Bouom.^ 

The  motion  was  negatived,  and  the  amendment  was 
carried  by  a  majority  of  fifteen  to  nine. 

The  following  is  a  copy  of  the  rule  for  a  concilium, 
upon  which  the  case  was  set  down  for  aigument 

"  Tuesday,  25th  November,  in  the  20th  year  of  the 
reign  of  Queen  Victoria. 

"  At  the  instance  of  the  de- 
fendant, it  is  ordered  that  there 
\  be  a  concilium  in  this  prosecu- 
tion ;  and  that  this  case  be  set 
down  in  the  Crown  paper  for 
j  argument  on    Saturday,   17th 
Januaryy  in  the  next  Term. 

"  Upon  the  motion  of  Mr.  fVehby* 

*'  By  the  Couru" 


1859. 


Mallam 

▼. 

Guardians  of 

the  Poor  of 

Oxford. 


"  In  the  Queen's  Bench. 
"  Oxf(»rd, 
'  The  Queen,  on  the  prosecu- 
tion of  the  Guardians  of 
the  Poor  within  the  city  of 
Oxford,  against  The  Vice 
Chancellor  of  the  Uniyer- 
sityof  Oxford. 


**  In  the  Queen's  Bench. 
"  Oxford. 
''  The  Queen,  on  the  prosecu- 
tion of  the  Guardians  of 
the  Poor  within  the  city  of 
Oxford,  against  The  Vice 
Chancellor  of  the  Univer- 
sity of  Oxford, 
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1859.  The  special  case  came  on  for  argument  before  the 

Mallam  Court  of  Queen's  Bench,  on  27th  May,  1867  ;  and  the 
Guaitii'ans  of  Court  held  that  some  of  the  disputed  buildings  were, 
the  Poor  of    i^^j  g^^g  ^gyg  ^qj^  rateable  (a). 

The  following  is  a  copy  of  the  rule  of  the  Court  of 
Queen's  Bench,  containing  the  judgment  of  the  Court 
upon  such  alignment 

"  Tuesday f  12th  June,  in  the  20th  year  of  the  reign 
of  Queen  Victoria. 

**  Upon  hearing  counsel  on 
both  sides,  and  mature  delibera- 
tion thereupon  had,  it  is  con- 
sidered and    adjudged.     That 
the  University  of  Oxford  is  not 
liable  to  be  rated  to  the  relief 
of  the  poor  within  the  city  of  Oxfordy  in  respect  of  the 
Bodleian  Library;  the  Divinity  and  other  schools ;  the 
Convocation  House;  the  old  Convocation  House  and 
Law  School ;  the  Sheldonian  Theatre  (except  the  large 
room  or  cellar  under  the  same) ;  the  upper  part  of  the 
Ashmolean  Museum  used  as  a  museum ;  the  Clarendon 
Buildings;  the  Botanic  Garden  itself;  the  Taylor  In- 
stitution, and  the  University  Galleries. 

<<  But  that  the  said  University  is  rateable  in  respect  of 
the  said  cellar.  And  that  the  house  of  residence  for  the 
Professor,  within  the  boundary  of  the  said  Botanic  Gar- 
den; the  lodge  at  the  entrance  thereof,  in  which  the 
porter  lives ;  the  head  gardener's  house  outside  the  said 
garden  on  the  south  side  thereof,  and  the  small  plot  of 
ground  appropriated  to  his  use,  are  property  rateable  to 
the  relief  of  the  poor  within  the  said  city.  And  that 
the  Colleges  are  so  rateable  in  respect  of  the  College 
chapels  and  the  College  libraries,  all  mentioned  in  the 

{a)  Oaford  Bate,  S  E.  ^  B.  184. 


XXn.  VICTORIA-  199 

case  agreed   upon  between  the  parties  in  this  prose-        i859. 
cution.**  mallam 

"  Mr.  Pa$hley  for  the  prosecutors.  Guai^'ans  of 

"  Mr.  SolicUar  General  for  the  defendant  ^^^  ^"^^  ^^ 

"By  the  Court/' 
In  obedience  to  thb  rule,  the  buildings  declared  rate- 
able have  ever  since  been  rated,  and  the  defendants  have 
received  the  proceeds  of  such  rating.     Mr.  MorrelVs 
bill  of  costs,  in  relation  to  the  said  special  case,  has 
been  delivered  to  and  paid  bj  the  University.     On  10th 
November^  1857,  the  plaintiffs  received  from  Mr.  Jacobs 
the  clerk  of  the  Board  of  Guardians  of  the  Poor  within 
the  city  of  Oxford^  a  letter  applying  for  their  bill  of 
costs  in  the  matter  of  the  said  special  case;  and,  on  2d 
December^  1857,  such  bill  of  costs  was  delivered,  accom- 
panied by  a  letter  to  the  clerk  of  the  Board.  This  letter, 
enclosing  a  bill,  was  read  to  the  Board,  and  the  bill  was 
referred  to  the  further  consideration  of  the  Board.  Such 
bill,  was  duly  taxed  by  the  proper  officer,  and,  when 
taxed,   amounted  to  209/.  17«.     The  plaintifis,  being 
unable   to  obtain  payment  of  their  bill,  sent  several 
letters  to  the  said  clerk,  requesting  payment.     Their 
last  formal  letter  was  read  at  a  meeting  of  the  Board 
held  on  3d  Felruary^  1859.     Whereupon  the  rector  of 
ExeUr  College^  one  of  the  Guardians,  moved,  **  That  as 
this  claim  (meaning  the  plaintiflB*  claim^for  their  said 
bill)  has  not  regard  to  the  incorporation  of  the  Guardians 
of  the  Poor  within  the  city  of  Oxford,  the  Board  do  not 
entertain  it,  but  proceed  to  other  business.**  It  was  moved 
by  way  of  amendment,  by  Mr.  Dee,  another  guardian, 
''  That  Mr.  Mattam's  bill  for  his  costs  in  the  special  case 
be  paid  :^  and  such  amendment  was  carried  by  a  majority 
of  fourteen  to  ten. 
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1859.  The  Guardians  of  the  Poor  of  the  several  parishes  in 

~Mallam  ^^^  city  of  Oxford,  as  such,  have  not,  and  from  the  time 
Guardians  of  ^^  ^^®  passing  of  the  said  Act  of  1854  have  not  had,  any 
*Ox^Sw)°^     funds  under  their  control. 

The  pleadings,  the  order  of  Nisi  prius,  certain  por- 
tions of  the  correspondence  above  referred  to,  which 
were  set  out  in  the  appendix,  and  the  other  matters 
stated  in  the  appendix  (a),  were  to  be  read  as  part  of 
the  case. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  plaintiffs  were  entitled  to  recover  against  the 
defendants  the  amount  of  their  bill  of  costs  relating  to 
the  said  special  case,  or  any  part  thereof* 

If  the  Court  should  be  of  opinion  in  the  affirmative, 
then  the  verdict  for  the  plaintifis  was  to  stand  for  such 
sum  as  the  Court  should  direct.  If  in  the  negative, 
then  the  verdict  was  to  be  set  aside,  and  in  lieu  thereof 
a  nonsuit  or  verdict  for  the  defendants  was  to  be  entered. 

Honyman^  for  the  plaintiffs  (6).  The  plaintifis  are 
entitled  to  recover  against  the  defendants  the  full  amount 
of  the  plaintifis*  bill  of  costs  relating  to  the  special  case. 
In  the  first  place,  the  plaintifiis  are  so  entitled,  because 
the  defendants  are  the  successors  of  the  old  corporation  of 
*'  The  Guardians  of  the  Poor  within  the  city  of  Oxford^ 
created  by  stat  11  G.  3.  c.  14.  t.  1.  The  retainer  of  the 
plaintiff,  Mr.  Thomas  MaUam^  on  24th  Ncfotrnber^  1853^ 
under  the  corporate  seal  of  this,  the  then  existing  body 

(a)  Namely,  extracts  from  the  minute  book  of  ''  The  Ghiaidians  of  the 
Poor  within  the  city  of  Oxford**  from  2d  February,  1864,  to  14th  April, 
1859,  relating  to  the  pl&intiffii*  services  and  claims:  none  of  which, 
however,  it  is  material  to  set  out. 

(6)  Saturday,  June  4th.  Before  Lord  Campbell  C.  J.,  Wiffhtman  and 
Erie  Js. 
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of  Guardians,  as  ''  Solicitor  for  this  Board  in  the  matter 
of  the  College  rating,  and  soliciting  the  bill  for  that  pur- 
pose through  ParUament,"  is  binding  upon  the  defend- 
ants, the  present  Board.  [Lord  Campbell  C.  J.  That 
retainer  seems  limited  to  passing  the  bill  through  Parlia- 
ment.] It  extends  also  to  the  matter  of  the  College 
rating.  Moreover,  the  defendants,  bj  passing  Mr.  Carr's 
amendment  to  Mr.  Neates  motion,  on  20th  November, 
1856,  ratified  and  adopted  the  retainer.  But,  further, 
sect.  31  of  the  Act  itself,  17  &  18  Fict  c.  ccxiz., 
which  the  plaintifis  were  retained  to  assist  in  passing 
through  Parliament,  clearly  provides  that  the  defendants 
shall  be  liable  to  their  solicitors,  the  plaintifis,  for  the 
costs  attending  the  special  case  which  it  was  determined 
should  be  stated.  That  section  enacts  as  follows:  **  And 
whereas  the  said  University,  and  the  said  Colleges  and 
Halls  thereof,  claim  that  certain  land  and  buildings  within 
or  appertaining  to  the  same  are  exempted  by  law  from 
being  rated  to  the  relief  of  the  poor,  and  the  Vice 
Chancellor  of  the  said  University  of  the  one  part,  and 
the  Guardians  of  the  Poor  of  the  several  parishes  of  the 
other  part,  have  agreed  that  a  case  shall  be  stated  (to  be 
prepared  by  their  respective  solicitors,  and  settled,  if 
there  should  be  any  di£Sculty  or  disagreement,  by  some 
barrister  at  law  to  be  chosen  by  them  for  that  purpose) 
for  the  purpose  of  obtaining  the  opinion  of  Her  Majesty *s 
Court  of  Queen's  Bench  whether  by  law  the  same,  or 
any  and  which  of  them,  are  or  ought  to  be  exempt  from 
being  rated  to  the  relief  of  the  poor :  Be  it  enacted  that 
upon  such  case  being  stated  as  aforesaid  it  shall  be  lawful 
for  the  said  Court  to  receive  and  determine  such  case, 
although  no  appeal  against  any  rate  shall  then  be  pend- 
ing, and  the  decision  of  such  Court  thereupon  shall  be 
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1859.  final  and  binding  upon  the  parties  aforesaid,  and  the 
Mallam  costs  attending  the  same  shall  be  borne  by  the  respective 
GuardianB  of  P^^'^ies,  and  those  incarred  by  the  University  Colleges 
^Ox^toed!^  and  Halls  shall  be  paid  by  them,  and  those  incurred  by 
the  said  Guardians  shall,  when  duly  taxed,  be  paid  out 
of  the  funds  under  their  control.'*  The  recital  in  this 
section,  that  the  agreement  to  state  the  case  had  been 
come  to  between  the  Vice  Chancellor  and  ''The  Guar- 
dians of  the  Poor  of  the  several  parishes'*  in  Osford  is 
inaccurate ;  the  parties  to  that  agreement  were  the  Vice 
Chancellor  and  ''  The  Guardians'of  the  Poor  within  the 
city  of  Oxford^'*  the  body  incorporated  by  stat  II  6r.  3. 
c,  14.  8,  1. ;  which  consisted,  not  merely  of  guardians 
elected  by  the  different  parishes,  but  also  of  certain 
ez  officio  guardians,  namely  ''The  Mayor,  Recorder, 
Aldermen,  Assistants,  Town  Clerk,  and  Solicitor**  of  the 
city  of  Oxford.  And  this  is  the  body  to  which  the 
defendants  have  succeeded.  The  section,  it  is  true, 
provides  that  the  decision  of  the  Court  of  Queen's 
Bench  upon  the  special  case  "  shall  be  final  and  binding 
upon  the  parties  aforesaid,  and  the  costs  attending  the 
same  shall  be  borne  by  the  respective  parties :"  and  it 
will  probably  be  contended,  in  consequence,  on  the  other 
side,  that  the  intention  of  the  L^islature  must  have 
been  that  the  costs  should  be  defrayed  by  the  Guardians 
of  the  several  parishes  only,  and  not  by  the  general 
corporate  body.  But  the  intention  evidently  was  that 
the  costs  should  be  borne  by  the  real  parties  to  the 
agreement;  and  the  case  expressly  finds  that  the  whole 
corporate  body,  not  the  guardians  of  the  parishes  merely, 
were  parties  to  it  This  is  evident  also  firom  the  names 
of  the  parties  to  the  special  case,  contained  both  in  the 
rule  for  a  concilium  and  in  the  judgment  of  the  Court  upon 
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it  Moreover,  the  enactmeDt,  at  the  end  of  sect.  31 ,  that 
the  costs  ** incurred  by  the  said  Guardians  shall'' "be 
paid  oat  of  the  funds  under  their  control/'  shews  con- 
clusively that  the  whole  Board  of  Guardians  must  be 
referred  to :  inasmuch  as  the  case  finds  that  the  Guardians 
of  the  parishes  in  Oxford^  as  such,  **  have  not>  and  from 
the  time  of  the  passing  of  the*'  "Act  of  1854  have  not 
had,  any  funds  under  their  control"  It  is  impossible 
that  the  Legislature  could  have  intended  to  direct  pay* 
ment  to  be  made  out  of  funds  which  did  not  exist 


1859. 

Mall^m 

▼. 

Guardians  of 

the  Poor  of 
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Montague  Smith,  contr^  The  plaintifis  are  not  en- 
titled to  be  paid  out  of  the  general  funds  administered  by 
the  defendants.  The  obvious  intention  of  the  statute  was 
to  treat  the  University  on  the  one  side,  and  the  parishes 
on  the  other,  as  the  two  litigant  parties,  who  were  to  pay 
their  respective  costs  attending  on  the  statement  of  the 
special  case.  As  to  the  retainer  of  the  plaintiffs  in  No^ 
vemher,  1853,  by  the  old  corporate  body  of  guardians,  it 
was  founded  on  the  resolution  of  the  same  date  which 
appears  in  the  minute  book,  and  which  clearly  confined  the 
retainer  to  the  passing  of  the  bill  through  Parliament  The 
plaintifis  cannot,  however,  rely  upon  that  retainer ;  what- 
ever may  have  been  its  extent,  it  is  not  binding  on  the 
defendants.  The  plaintiffs'  claim  must  stand  or  fall  by 
the  words  of  sect  31  of  the  Act  of  1854.  Now,  that 
section  makes  the  ^*  Guardians  of  the  Poor  of  the  several 
parishes'*  in  Oxford  the  body  liable  to  pay  the  costs  of 
the  special  case;  and  it  is  not  to  be  supposed  that  the 
whole  body  of  Guardians  of  the  Foot  for  Oxford  is  referred 
to  by  such  a  description.  Sect  2  of  the  Act  constitutes 
the  new  Board  of  Guardians  for  the  city  and  University 
a  composite  body,  consisting  of  several  sets  of  guardians. 
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1859.  oJ^e  of  ihem  being  **  eleven  guardians  for  the*  "  parishes/' 
""mallam  **  one  to  be  elected  for  each  parish.^  Different  clauses 
Guardians  of  ^^^^^w,  relating  to  these  several  sets ;  one,  sect  6,  relating 
*  Ox^ow)°*  exclusively  to  the  guardians  for  the  parishes.  The  same 
distinction  is  observed  throughout  the  Act.  By  sect. 
29,  "The  Vice  Chancellor"  "of  the  one  part"  "and  the 
guardians  of  the  poor,  elected  or  to  be  elected  for  the 
city  and  the  several  parishes  aforesaid,  of  the  other  part," 
are  to  procure  the  appointment  of  a  valuer  to  value 
the  rateable  property  in  the  several  parishes  and  in  the 
University ;  and  the  Vice  Chancellor  is  to  appoint  one 
person,  and  the  said  Guardians  another,  "  to  be  paid  by 
them  respectively,  to  represent  respectively,  the"  "Uni- 
versity, Colleges,  and  Halls,  and  the  said  several  parishes, 
before  the  said  valuer.'*  Whenever  the  whole  composite 
body  of  guardians  is  referred  to  in  the  Act,  it  is  styled  "The 
Board  of  Guardians,"  simply.  [Lord  Campbell C.  J.  After 
the  Act  of  1854  came  into  force,  there  was  but  one  body  of 
guardians  in  existence ;  the  body,  namely,  made  up  of 
the  different  sets  of  guardians  enumerated  in  sect.  2.] 
Should  the  Court  be  of  opinion  that  the  plaintiffs'  ser- 
vices were  bestowed  for  the  whole  body ;  still,  a  retainer 
under  the  corporate  seal  of  the  defendants  would  be 
necessary  to  entitle  the  plain tiflb  to  the  judgment  of  the 
Court ;  Arnold  v.  The  Mayor  of  Poole  (a).  Not  being  able 
to  shew  any  such  retainer,  the  plaintiffs  do  not  make  out 
their  case;  notwithstanding  the  passing  of  Mr.  Carr'8 
amendment  to  Mr.  Neate^a  motion  in  November,  1856. 

Honyman,  in  reply.     It  is  not  denied,  upon  the  other 
side,  that  the  defendants  have  known  of,  and  have  had 

{a)  4M.fG.  860. 
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the  benefit  of,  the  plaintiffs'  services  for  which  compensa-  1859. 
tion  is  now  sought.  As  to  the  objection  that  the  plain-  Mallam 
tiffs  do  not  shew  a  retainer  under  the  defendants'  seal ;  Guardians  of 
the  adoption  by  the  defendants  of  the  amendment  to 
Mr.  Neate*B  motion,  in  November  1856,  was  a  recognition 
of  the  retainer  of  the  plaintiffs  by  the  old  Board  of  Guar- 
dians, the  defendants*  predecessors;  which  was  under 
seal  It  was  unnecessary  to  affix  the  corporate  seal 
toties  quoties.  Then,  as  to  the  construction  to  be  put 
upon  Stat.  17  &  18  Vict  c.  ccziz.  $,  31.,  no  answer  has 
been  given  to  the  objections  urged  on  behalf  of  the 
plaintiffs.  It  may  further  be  observed,  however,  that 
that  section  makes  the  special  case,  which  was  to  be 
stated,  a  statutory  substitute  for  an  appeal  by  the  Univer- 
sity against  a  rate ;  which  rate  could  have  been  made 
only  by  the  defendants.  The  parties  to  such  an  appeal 
would  have  been  the  University  on  the  one  side  and  the 
present  defendants  on  the  other.  It  is^  therefore,  only 
reasonable  to  suppose  that  the  Legislature  intended  the 
case  to  be  stated  by  and  between  the  same  parties. 
Sect.  29  relates  only  to  particular  acts  to  be  done, 
necessarily,  by  such  of  the  members  of  the  defendants, 
corporation  as  represent  the  city  and  the  parishes,  with 
reference  to  the  valuation  of  rateable  property  therein ;  and 
has  no  bearing  whatever  on  the  meaning  of  sect  31. 

Cur,  adv»  vult 

Hill  J.  now  read  the  judgment  of  the  Court  (a). 
On  a  full  consideration  of  the  facts  stated  in  the  case^ 
and  of  the  Act,  17  &  18  VtcL  c.  ccxix.,  we  are  inclined 

(a)  This  judgment  was  prepared  by  Lord  Campbell  C.  J.,  who  had, 
since  the  argument,  been  appointed  Lord  Chancellor.  Erie  J.  had  been 
appointed  Chief  Justice  of  the  Court  of  Common  Pleas. 
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1859.  to  think  that  the  action  is  maintainable.  Irrespective  of 
UAu*ku  the  Act,  there  is  abundant  evidence  to  support  it  All 
Guardians  of  *^®  business  for  which  the  action  is  brought  was  done 
^x^°ED*^  for  the  new  corporation  with  their  knowledge  and  with 
their  sanction.  The  new  corporation  had  authority  to 
employ  the  plaintiffs  to  do  this  business;  the  dispute 
being  between  the  united  body  of  the  corporation  and 
certain  bodies  who  disputed  a  liability  which  the  corpo- 
ration wished  to  throw  upon  them,  respecting  the  pay- 
ment  of  rates  for  the  relief  of  the  poor  in  Oxford;  in  the 
same  manner  as  if  these  bodies,  being  assessed,  had 
appealed  against  the  rate,  and  a  case  had  been  to  be 
prepared  under  the  authority  of  the  Sessions,  for  the 
opinion  of  the  Court  of  Queen's  Bench.  We  think, 
therefore,  that  it  is  incumbent  on  the  defendants  to  shew 
that  the  Act  of  Parliament  exempts  them  from  the  lia- 
bility which  they  would  otherwise  have  incurred.  But 
the  31  St  section,  which  is  chiefly  relied  upon  for  this 
purpose,  does  not  seem  to  us  to  have  any  such  operation. 
It  begins  by  stating  an  agreement  between  the  old  cor- 
poration and  the  Vice  Chancellor  before  the  Act  passed, 
and  which  was  to  be  carried  into  effect  when  the  old 
corporation  had  ceased  to  exist,  and  the  new  corporation 
was  to  come  into  existence.  But  when  anything  is 
mentioned  to  be  done  after  this  change,  the  parties  are 
the  Vice  Chancellor,  on  the  one  part,  and  the  new  cor- 
poration on  the  other.  If  there  had  afterwards  been  an 
appeal,  these  must  have  been  the  parties:  but  the  Legis- 
lature enacts,  ^*  That  upon  a  case  being  stated"  "  it  shall 
be  lawful  for  the  said  Court  to  receive  and  determine 
such  case,  although  no  appeal  against  any  rate  shall  then 
be  pending,  and  the  decision  of  such  Court  thereupon 
shall  be  final  and  binding  upon  the  parties  aforesaid." 
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This  must  mean,  upon  the  University,  ftc,  and  ^'  the 
Goardians  of  the  Poor  within  the  city  of  Oxford  ;^  for 
the  corporation  under  the  old  statute  of  1771  had  been 
extinguished ;  and  it  could  neither  be  bound  nor  make 
any  payments ;  all  its  property  and  powers  being  trans- 
ferred to  the  new  corporation.  When  the  daose  goes 
on  to  say  that  **  the  costs  attending  the  same  shall  be 
borne  by  the  respective  parties^  and  those  incurred  by 
the  University,"  &c.,  '<  shall  be  paid  by  them,  and  those 
incurred  by  the  said  Guardians  shall,  when  duly  taxed, 
be  paid  out  of  the  funds  under  their  control,"  we  think 
the  guardians  here  referred  to  must  necessarily  mean 
**  The  Guardians  of  the  Poor  within  the  city  of  Oxford^ 
the  only  guardians  who  had  funds  under  their  control ; 
the  only  guardians  in  existence,  who  could  have  any 
obligation  imposed  upon  them.  The  University,  in 
addition  to  paying  their  own  share  of  the  expense  of 
the  case  as  appellants,  will  certainly  be  called  upon  to 
contribute  to  the  fund  from  which  the  other  share  will 
be  paid :  but  this  will  only  be  a  contribution  by  them  as 
ratepayers,  along  with  all  the  other  ratepayers  within 
the  city  of  Oxford.  There  does  not  seem  to  be  any 
peculiar  hardship  in  this  result :  and  it  must  be  con« 
sidered  that  an  amalgamation  took  place  upon  the 
creation  of  the  new  corporation,  and  '^  Town  and  Gown" 
were  united  for  the  management  and  relief  of  all  the 
poor  within  the  city  of  Oxford.  It  would  have  been 
well  if  the  expression  at  the  conclusion  of  sect.  31  had 
been,  instead  of '^  the  said  Guardians,"  <'  the  Guardians  of 
the  Poor  within  the  city  of  Oxford;^  but  there  were  to 
be  no  other  guardians  after  the  new  corporation  had 
come  into  existence.  The  Legislature  surely  meant 
that  the  costs  should  be  paid,  and  should  be  paid  by  the 
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1859.  guardians  who  had  incurred  them.  But  the  costs  sought 
Mallam  to  be  recovered  had  been  incurred  by  the  defendants. 
Guardians  of  ^^°»  ^  *  body,  employed  the  plaintifft  to  prepare  the 
?oIi^Rv^  case,  as  their  solicitors,  and  to  do  all  the  business  in- 
cluded in  the  plaintiffs*  bill  of  costs.  There  does  not 
seem  to  us  to  be  anything  inconsistent  with  this  con- 
struction of  sect.  31  to  be  found  in  sect.  29,  respecting 
the  valuation  of  property  to  be  rated ;  as,  for  this  parti- 
cular purpose,  the  guardians  elected  under  the  new  Act 
for  the  city  and  several  parishes  are  created  a  body  to 
do  particular  acts  respecting  the  valuation,  which  they 
are  capable  of  doing,  and  which  could  not  be  done  by 
the  whole  of  the  new  corporation.  We  do  not  think  it 
necessary  to  advert  at  length  to  the  objection  made  on 
behalf  of  the  University,  which,  if  well  founded,  would  be 
fatal,  [even  (a)]  if  all  the  business  had  been  done  under 
an  unsealed  written  retainer,  although  signed  by  all  the 
Guardians,  including  the  Vice  Chancellor,  and  although 
they  had  all  specifically  ordered,  by  unanimous  resolu- 
tions, every  step  to  be  taken  for  which  a  chai^ge  is  made 
in  the  plaintiffs'  bill,  and  although  every  such  step  was 
necessary  for  obtaining  the  opinion  of  the  Court  of 
Queen's  Bench;  as  we  consider  it  quite  clear  that  such 
a  corporation  had  authority  to  direct  such  steps  to  be 
taken  by  a  solicitor,  without  toties  quoties  affixing  the 
corporation  seal  to  the  direction.  Upon  the  whole,  our 
opinion  is  that  we  ought  to  give  judgment  for  the 
plaintifis. 

Judgment  for  the  plaintifls. 

(a)  Sic. 
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The  QuBBN  against  The  Bishop  of  Chichbstbb.  ^^'^^^^ 

TOOVlLLy  in  last  Trmity  Ttrm,  obtained  a  rule  on   (7.,  a  clerk  in 
behalf  of  the  Rev«  Charles  Portales  GoUffhily,  calling  resting  in 
upon  the   Bishop  of  ChicheUer  to    shew  cause  why  a  dioMM  oTo., 
mandamus  should  not  issue  commanding  him  to  issue  a  ^^^^^a 
commission,  pursuant  to  stat.  3  &  4  Vict  c.  86.,  for  the  ^  ^«^®  ? 

'  *^  '  commission, 

purpose  of  making  inquiry  as  to  the  grounds  of  certain  ^der  rtat. 
charges  and  reports  against  the  Rev.  Richard  WilUam  c  86.  a,  3., 

n  •  1     against  5., 

RandaU^m  certain  affidavits  mentioned,  and  to  take  such  rector  of  the 
proceedings  with  reference  to  the  said  commission  and  ^^e  dioceee 
the  sidd  charges  and  reports  as  are  required  by  the  said  q^*i^to°~ 

statute.  certoincharges 

made  by  G, 

From  the  affidavits  in  support  of,  and  on  shewing  cause  a^nst  R.  of 
against,  the  rule,  it  appeared  that  the  applicant  for  the  against  the 

laws  ecdesi- 

rule,   Mr  Golightfy,  who  was  a  clerk  in  holy  orders,  asticaL  G, 
resided  at  6,  Holywell  Street^  in  the  city  and  diocese  of  nection  with 
Oxford.      On  3d  February,  1859,  Mr.  Golightly  wrote  ^w,^l^ 
to  the  Bishop  of  Chichester,  requesting  that  a  commission  hlSy  privttL 
might  issue,  under  stat.  3  &  4  Vict  c.86.,  to  examine  into  or  personal  in- 

^  '  '  terest  m  the 

certain  charges  made  by  Mr.  Golightly  against  the  Rev.  bmcI  charges. 

The  Bishop 

JR.  FF.  Randall,  the  rector  of  the  united  parishes  of  decUned,  after 

______  ^      /•.,  .        1  -  «  inquiry,  to 

WooUamngton  cum  Graff  ham,  in  the  county  of  Sussex  issueacom- 
and  diocese  o{  Chichester.    The  charges  were:   "The  ™^^nthe 

shewing  cause 
against  a  rule 
for  a  mandamus  to  the  Bishop,  commanding  him  to  issue  a  commission : 
Held,  by  Lord  Campbdl  C.  J.,  Wi^htman  and  ^le  Js.,  (dubitante  JBiU  J.),  that,  under 


the  statute,  the  Bishop  had  a  discretion  as  to  issuing  a  commission  or  not. 

Held  further,  hy  all  the  Courts  that,  as  it  was  in  the  discretion  of  the  Court  to  cran' 
mandamus  or  not,  the  mandamus  ought  not  to  issue  upon  the  application  of  one  who  was 


Held  further,  hy  all  the  Court,  that,  as  it  was  in  the  discretion  of  the  Court  to  grant  a 
ndamus  or  not,  the  mandamus  ought  not  to  issue  upon  the  applicati 
itranger  to  the  parish  and  diocese,  and  had  no  personal  interest  in  tl 
(charges. 
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1859.  using  by'*  Mr.  Randall^  ''in  his  church,  a  hymn  trans- 
The  QcEEM  ^^^^  fro™  one  in  the  Roman  Breviary^  by  Tliomas 
Bishop  of  -^ywtna*,  teaching  the  doctrine  of  transubstantiation. 
Chicu£8tee.  Directing  his  schoolmaster  to  teach,  and  himself  teaching, 
the  children  in  his  school  that  there  arc  seven  sacra- 
ments; and  that  the  Holy  Communion  may  properly 
be  called  The  Mass.  That,  in  the  administration  of  the 
Holy  Communion,  he  elevated  the  cup,  and  mixed  water 
with  the  wine.  That  he  crossed  himself  after  the  Romish 
fashion  during  the  celebration  of  divine  service.  That 
he  made  the  sign  of  the  cross  upon  the  water  at  baptism.** 
Most  of  these  charges  had  been  preferred  against  Mr. 
Randall^  in  1858,  by  the  then  curate  of  the  parish,  and 
the  Bishop  then  obtained  a  promise  from  Mr.  Randall  to 
discontinue  the  use  of  the  hymnal,  the  using  the  sign  of 
the  cross,  and  the  other  practices  already  mentioned,  at 
the  celebration  of  the  Holy  Communion  and  at  baptism. 
The  Bishop  stated  this  fact  in  his  written  answer  to  Mr. 
Golightly's  application,  and,  by  the  same  letter,  declined 
to  issue  a  commission,  being,  as  he  stated  in  his  aflSdavit, 
*'  convinced  that  such  a  step  would  have  no  effect  except  to 
cause  a  scandal  in  the  Church,  whilst,  at  the  same  time,  it 
would  be,  in  his  opinion,  unjust  towards  Mr.  Randall  and 
detrimental  to  the  best  interests  of  the  parish." 

R.  J.  PhilBmare,  J.  D.  Coleridge  and  Wintle  shewed 
cause  (a).  Stat.  3  &  4  Vtct  c.  86.  $,  3.  enacts  '^That 
in  every  case  of  any  clerk  in  holy  orders  of  the  United 
Church  of  England  and  Ireland  who  may  be  charged 
with  any  offence  against  the  laws  ecclesiastical,  or  con- 
cerning whom  there  may  exist  scandal  or  evil  report  as 

(a)  Tuesday  and  Wednesday,  June  14th  and  15th.  Before  Lozd 
Campbell  C.  J.,  Wightman,  Erie  and  Hill  Je. 


Chiohbstbb. 
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having  offended  against  the  said  laws,  it  shall  be  lawful  18o9. 
for  the  Bishop  of  the  diocese  within  which  the  offence  The  Queen 
is  alleged  or  reported  to  have  been  committed,  on  the  Bishop  of 
application  of  any  party  complaining  thereof,  or  if  he 
shall  think  fit  of  his  own  mere  motion,  to  issue  a  com- 
mission under  his  hand  and  seal  to  five  persons,  of  whom 
one  shall  be  his  vicar  general,  or  an  archdeacon  or 
rural  dean  within  the  diocese,  for  the  purpose  of  making 
inquiry  as  to  the  grounds  of  such  charge  or  report :  Pro- 
vided always,  that  notice  of  the  intention  to  issue  such 
commission  under  the  hand  of  the  Bishop,  containing  an 
intimation  of  the  nature  of  the  offence,  together  with  the 
names,  addition,  and  residence  of  the  party  on  whose 
application  or  motion  such  commission  shall  be  about  to 
issue,  shall  be  sent  by  the  Bishop  to  the  party  accused 
fourteen  days  at  least  before  such  commission  shall  issue." 
The  other  side  must  contend  that  it  is  competent  to  any 
person  whatever,  perhaps  a  person  not  even  a  subject,  resi- 
ding in  any  part  of  the  kingdom,  whatever  his  position  and 
moral  character,  by  chaining  a  clerk  in  holy  orders  with  an 
ecclesiastical  offence,  to  compel  the  Bishop  to  issue  a  com- 
mission. Now,  in  the  first  place,  the  Bishop,  under  sect.  3, 
has  in  all  cases  a  discretion  whether  he  will  issue  a  commis- 
sion or  not.  In  the  second  place,  Mr.  Golightly  is  not  a 
proper  party  to  apply  for  the  issuing  of  a  commission 
in  this  particular  case :  and  therefore  this  Court,  even 
if  it  should  hold  that  the  Bishop  has  no  discretion  where 
the  application  is  made  by  a  party  having  a  locus  standi, 
may  and  will  refuse  to  issue  a  mandamus  in  the  present 
case.  As  to  the  first  point :  the  words  in  sect.  3  are, 
*<it  shall  be  lawful"  for  the  Bishop  to  issue  a  commission 
"on  the  application  of  any  party  complaining;"  "or  if 
he  shall  think  fit  of  his  own  mere  motion."    The  words 
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1859.        ''it  shall  be  lawful"  may  or  may  not  imply  a  discretion. 

The  QoKEH  They  are  used  in  other  parts  of  the  Act,  in  sects.  4,  6, 
Bishop  of     ®»  ^^»  ^^^  instance;  in  some  of  which  they  must  be 

Chichksteb.  considered  as  leaving  no  discretion,  and  in  others  of 
which  they  undoubtedly  give  it.  The  other  side  will 
probably  tely  on  MacDougall  v.  Paterson  (a)  (in  which 
the  Court  of  Common  Pleas  dissented  from  the  judg- 
ment of  the  Court  of  Exchequer  in  Janes  v.  Harrison  (b) ), 
and  on  CrcJie  v.  Powell  (c),  as  authorities  tending  to  shew 
that  the  words  in  question  make  it  imperative  on  the 
Bishop  to  issue  a  commission  whenever  the  circumstances 
exist  which,  by  the  section,  give  him  the  power  to  issue 
it  .  But  every  statute  must  be  construed  independently 
of  others  not  in  pari  materia :  and,  in  construing  this 
statute,  it  is  necessary  to  consider,  not  only  the  language 
used,  but  the  intention  of  the  Legislature  in  passing  the 
Act,  and  the  state  of  the  law  before  the  Act  was  passed. 
The  old  form  of  instituting  proceedings  in  the  Eccle- 
siastical Court  against  a  clerk  in  holy  orders  for  eccle- 
siastical offences,  was  for  the  party  complaining  to  apply 
to  the  Judge  Ordinary  to  allow  his  oflSce  to  be  promoted 
against  the  accused :  and  it  is  therefore  important  to 
ascertain  whether  it  was  compulsory  on  the  Judge,  in 
such  case,  to  allow  his  ofiice  to  be  promoted.  Now, 
there  is  no  canonist  who  has  laid  down  that  it  was  im- 
perative on  the  Judge  to  do  so.  Ayliffs^  in  his  Parergon 
Juris  Canonici  Anglicani^  p.  398,  says:  <*It  has  been 
already  noted,  that  the  Judge's  office  is  spmetimes  put 
in  the  place  of  an  action,  and  hence  I  infer  the  Judge's 
office  and  an  action  to  be  two  different  things  in  pro- 
priety of  speech.     For  an  action  accrues  to  the  party, 

(a)  11  C(m.  B.  755.  (6)  6  Exck.  328. 

(c)  2E,fB.  210. 
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and  is  a  right  of  prosecuting  in  judgment  that  which  is        ]859. 
due  to  him:  but  the  Judge's  oflSce  accrues  only  to  the    The  Queen 
Judge,  though  he  may  sometimes  lend  it  to  the  party       Big^op  of 
upon  humble  request ;  and  though  it  be  not  the  same  as    Chichester. 
an  action,  yet  herein  it  has  the  similitude  thereof."    In 
Conaefs  Practice  of  the  Spiritual  or  Eccksiastical  Courts, 
part  vxL,  c.  2,  p.  388  (3d  ed.),  it  is  said  :  ''If  any  hath 
committed  any  crime  (whereof  the  spiritual  Courts  have 
cognisance)  and  is  not  detected,  denounced  or  presented 
for  the  same,  or  if  the  Bishop  or  Archdeacon  have  not 
proceeded  against  him  by  way  of  inquisition :  yet  any 
person  (who  offers  himself  ready  to  pay  the  party  to  be 
convened  his  charges,  if  he  doth  not  prove  the  matters 
objected,)  hath  interest  voluntarily  to  implore  and  pro- 
mote the  office  of  the  Judge,  and  may  call  the  delinquent 
to  answer  articles,  and  may  administer  articles  to  him, 
when  he  appears,  in  the  name  of  the  Judge,  and  of  his 
office  promoted,  and  may  accuse  the  delinquent."    In 
OughUnCa  Ordo  Judiciorum,  vol  i.,  tit.  cl.,  pL  1,  p.  225,  a 
similar  passage  (being,  in  fact,  little  more  than  a  trans- 
lation of  the  passage  in  Conset)  occurs.     None  of  these 
authorities  support  the  proposition  that  the  Judge  was 
bound  to  allow  his  office  to  be  promoted  upon  application 
by  any  party;  or  that  he  had  not  a  discretion  in  the 
matter,  even  if  the  application  were  made  by  a  proper 
party.  H.  M,  Procurator  General  v.  Stone  (a)  will  probably 
be  relied  on  as  an  authority  the  other  way.    Sir  ffilUam 
Scott,  in  his  judgment,  says,  "  it  is  not  in  the  power  of 
the  Bishop,  by  any  intervention  on  his  part,  to  refuse 
the  process  of  the  Court  to  any  one,  who  is  desirous  to 
avail  himself  of  it»  in  a  proper  case.''    But  there  it  is 

(a)  1  Haffff,  Cons.  C.  Ca.  424. 
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1859.  assumed  that  the  application  proceeded  from  a  proper 
The  Queen  quarter :  and,  moreover,  the  power  of  the  Bishop  had 
Biship  of  ^^^^  handed  over  to  the  Court,  and  all  that  the  Court 
Chiobbbtib.  gjjjd  ^as,  that  he  could  not  intervene  at  that  stage.  So, 
in  JEx  parte  Medwin  (a),  where  the  Bishop  was  the  pro- 
moter of  a  suit  in  the  Consistorial  Court  of  the  diocese, 
and  a  prohibition  was  moved  for,  on  the  ground  of  his 
being  interested,  the  Court  of  Queen*s  Bench,  in  giving 
judgment,  says  "  The**  [Consistorial]  "  Court,  therefore, 
is  in  stjle  the  Bishop's  Court,  as  this  is  the  Queen's : 
and  the  Chancellor  is  the  Bishop's  Chancellor,  as  we 
are  the  Queen's  Judges.  By  a  special  provision,  at  the 
prayer  of  the  party,  the  Bishop's  judgment  may  be  in- 
voked ;  in  which  respect  the  analogy  fails.  But,  when 
this  prayer  is  not  made,  the  Chancellor,  or  Official  Prin- 
cipal, seems  to  be  an  independent  Judge :  nor  is  he  the 
less  so,  because  some  cases  are  excepted  from  his  juris- 
diction, nor  because  that  jurisdiction  ceases,  or  is  sus- 
pended, when  the  Bishop  is  present.  If  absent,  the 
Bishop  cannot  interfere :  the  parties  are  supposed,  by 
the  citation,  or  other  proceedings,  to  be  before  hini ; 
nor  is  there  any  appeal  from  the  Chancellor  to  him." 
In  Mazdman  v.  Malpaa  (ft),  where  the  office  of  the  Judge 
bad  been  promoted  by  the  rector  of  a  parish  against  a 
person  for  erecting  a  monument  in  the  church  without 
a  faculty.  Sir  William  Scott,  in  giving  judgment,  says : 
*'A  former  citation  was  taken  out  in  this  case,  from 
which  the  party  was  dismissed  in  consequence  of  a  rule 
which  the  Court  had  laid  down,  and  which  had  been 
intimated  on  former  occasions,  that  the  leave  of  the  Court 
shouldf  be  first  obtained ;  since  it  is  a  part  of  the  eccle- 

(/i)  1  E.  #  B.  609, 615.  (h)  1  Ha^g.  Cons.  C,  Ca.  205.  209. 
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siasdcal  jurisdictioD,  which  is  not  to  be  exercised  without  1859. 
discretion,  or  to  be  left  entirely  to  the  judgment  or  pas-  The  Quben 
sions  of  private  persons."  Again,  in  Lee  v.  Mathews  (a),  g-  ^* 
the  Court  lield  that  in  *'a  case  of  office,,  the  whole  trans-  Chichestbr. 
action  should  have  been  fairly  and  candidly  stated  at 
once,  in  order,  first,  that  the  Judge  might  have  an 
opportunity  of  considering  whether,  both  parties  being 
involved  pari  delicto,  he  ought  to  allow  his  office  to  be 
promoted;"  evidently  assuming  that  the  Judge  bad  a 
general  discretion  whether  he  should  allow  his  office  to 
be  promoted  or  not  And  the  same  view  is  taken  by 
the  Court  in  Bluck  v.  Rackham  (b),  where  it  is  said,  "  A 
criminal  suit"  [in  the  Ecclesiastical  Courts]  ''commences 
by  obtaining  the  permission  of  the  Judge  to  promote  his 
office."  In  Ex  parte  DenUon  (c)  this  Court  says  "  the 
Legislature  has  thought  it  inexpedient,  where  the  Bishop 
is  the  patron,  to  leave  it  entirely  in  the  discretion  of  the 
Bishop  whether  proceedings  shall  be  instituted  against 
the  incumbent  or  not."  The  Court,  therefore,  assumed 
that  at  all  events  some  amount  of  discretion  was  given 
to  the  Bishop.  So,  in  Regina  v.  Archbishop  of  Canter- 
bury ((f),  where  it  was  held  that  the  Archbishop,  having 
issued  a  commission,  on  the  application  of  an  incumbent 
within  a  diocese  in  the  province,  against  an  incumbent 
within  that  diocese,  which  commission  reported  that  there 
was  primfi  facie  ground  for  proceedings,  was  bound,  if  the 
complainant  chose  to  proceed,  to  hear  the  cause,  it  seems  . 
to  have  been  assumed  by  the  Court  that  the  Archbishop 
had,  in  the  first  instance,  a  discretion  as  to  whether  he 
would  issue  a  commission  or  not.  The  intention  of  stat 
3  &  4  Vict,  c.  86.,  to  give  a  discretion  to  the  Bishop,  is 

(a)  3  Hogg,  Eocl  B.  169. 174.        (b)  6  Moore  P.  C.  C.  305. 31 1. 
(c)  4tE,^B,  292.  313.  {d)  6  E,  4^  B.  546. 


216  TRINITY  VACATION. 

1 859.        shewn  by  the  following  passage  in  the  report  of  the  Eccle- 
The  QuKBH     siastical  Commissioners  in  1832,  p.  57.  '*  With  respect  to 
Bishop  of      ^^^  tribunal  which  we  recommend^  we  may  remark  that 
Chtchkstek.    Jt  will  restore  to  the  Bishops  that  personal  jurisdiction 
which  they  originally  exercised,  and  which  was  after- 
wards delegated  by    them    to   their   Chancellors  and 
officials."    Then,  if  the  Bishop  had  a  discretion,  he  has 
exercised  it;   and  this  Court  will  not  enter  into  the 
question  whether  that  discretion  was  rightly  exercised ; 
Rex  V.  Hie  Justices  of  Cumberland  (a\  Regvna  v.  Hale  (&). 
Secondly,   even   assuming  that   the   Bishop  has  no 
discretion  when  the  application  is  made  by  a  proper 
party,  the  applicant  here  had  no  locus  standi :  the  Bishop, 
therefore,  was  entitled  to  refuse  the  application ;   and 
this  Court  will  not  issue  a  mandamus  commanding  him 
to  entertain  it.     Mr.  GoUghtly  is  a  stranger  to  both 
the  parish  and  the  diocese,  and  had  no  such  interest 
in  making  the  application  as  the  Bishop  could  recog^ 
nise.      ''Any    party    complaining,"  in   sect    3,    must 
mean,   any  party  having  an   interest;   in   accordance 
with  the  general  rule  that  the  relief  of  a  Court  cannot 
be  claimed  by  a  stranger,  having  no  interest  in  the  relief 
claimed :  In  re  Masters^  ^•c.,  of  the  Bedford  Charity  (<?), 
Tapping  on  Mandamus^  p.  29.     However  frivolous  the 
application  for  a  commission  might  turn  out  to  be,  the 
Bishop  would  have  to  pay  the  costs  of  issuing  the  com- 
mission, there  being  no  power  to  compel  the  applicant  to 
pay  them :  that  is  a  strong  argument  in  favour  both  of 
the  contention  thait  the  Bishop  has  a  discretion,  and  also 
that,  where  he  has  exercised  it,  the  Court  will  not  review 
his  decision. 

(fl)  1  3f.  #  &  190.  (6)  9  A,  fE.  339. 

(c)  2  Bwanst.  470.  518. 
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Bovill^  Swabey  and  G.  R.  Clarke^  contra.  First,  the 
Bishop  had  no  discretion  as  to  issuing  the  commission.  The 
language  of  stat.  3  &  4  Vict  c.  86.  s.  3.  is  consistent  either 
with  an  imperative  obligation  to  do  so,  or  with  a  discretion. 
Macdouffall  v.  Paterson{a)  and  Crake  ▼.  Powell  {b)  are, 
to  some  degree,  authorities  for  the  latter  view,  being 
decisions  on  analogous  language  in  the  County  Courts 
extension  Act,  13  &  14  Vict  c.  61. ;  and  Bexv.  Barhw{c)f 
Bex  V.  The  Steward,  Sfc,  of  Havering  Atte  Bower  ((f) 
and  Beffina  v.  l^he  Commissioners  {e)  are  authorities  to 
the  same  effect.  It  is  therefore  material  to  ascertain 
whether  the  Bishop  had  a  discretion  to  refuse  an  appli- 
cation for  the  promotion  of  the  office  of  the  Judge,  the 
old  form  of  proceeding  for  which  proceedings  under  stat. 
3  &4  Vict  c,  86.  are  now  substituted,  to  the  exclusion,  by 
sect  23,  of  all  others.  Ayliffe,  in  his  Parerffon,  p.  396, 
says,  that  the  office  of  the  judge  is  of  two  kinds :  the 
<^  noble  office,"  which  may  be  exercised  either  by  the  judge 
himself,  mero  motu,  for  the  advantage  of  the  public,  or 
at  the  instance  of  a  private  individual,  for  the  redressing 
of  a  private  grievance ;  and  the  "  mercenary"  or  **  pro- 
moted" office ;  **  which  does  not  subsist  of  itself,  but  is  a 
servant  to  some  civil  action,"  and  is  called  mercenary 
**  because  the  office  of  the  judge,  being  here  (as  it  were) 
hired  and  employed  to  the  advantage  of  a  private  man, 
is  at  another's  beck  to  serve  his  turn."  Now  there  is 
no  instance  of  this  mercenary,  or  promoted,  office  of  the 
judge  being  refused.  In  Lee  v.  Mathews  (f)  the  matter 
in  dispute  was  of  a  private  character;  and  the  Judge 
recommended  a  settlement.     And  the   passage  relied 
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upon  in  Sir  JViUiam  Scotfs  judgment  in  Maidman  v. 
Malp<u{a\  which  moreover  cannot  be  considered  as 
more  than  a  dictum,  would  appear  to  refer,  not  to  the 
Bishop's  discretion  in  allowing  the  oflSce  of  judge  to  be 
promoted  where  an  ecclesiastical  offence  had  been  com- 
mitted, but  to  his  discretion  in  deciding  whether  such 
an  offence  had  been  committed  or  not.  The  Bishop, 
no  doubt,  gave  his  assent ;  but  that  was  merely  a  matter 
of  form,  if  he  was  satisfied  that  an  ecclesiastical  offence 
had  been  committed.  Bluch  v.  Rackham  {h)  is  no  autho- 
rity for  any  larger  amount  of  discretion  in  the  Bishop 
than  this.  The  passages  cited  from  Conset  and  Oughton^ 
speaking  of  the  oflBce  of  the  judge  being  "implored,"  are 
authorities  in  favour  of  the  contention  that  the  Bishop 
had  no  discretion;  the  application  by  the  party  com- 
plaining being  merely  a  formal  step  for  procuring  the 
permission  of  the  Bishop,  provided  that  the  matter  were 
one  of  ecclesiastical  cognizance,  and  that  the  party  com- 
plaining made  himself  responsible  for  costs.  In  Carr  v. 
Marsk{c)f  Sir  John  Nicholl,  in  giving  judgment,  says, 
**  Application  is  always  made  to  the  judge  before  a 
citation  issues  in  a  cause  in  which  his  office  is  promoted : 
but  that  is  not  for  the  purpose  of  considering  the  merits 
of  the  case ;  but  from  the  nature  of  the  suit — whether 
it  be  of  ecclesiastical  conusance,  or  the  fitness  of  the 
person  to  be  made  responsible  for  costs  to  the  other  party." 
And  H,  M.  Procurator  General  v.  Stone  (rf)  is  a  direct 
authority  to  the  same  effect.  In  a  note  to  Turner  v. 
Meyers  (e)  the  Court  is  represented  as  having  said,  on 
another  occasion,  "  The  criminal  suit  is  open  to  every 


(a)  1  Hogg.  Cons,  C,  Ca,  205.  209.  (b)  6  Moore  P.  C.  C.  305. 

(c)  2  PkiU,  Eccl.  Rep.  198.  204.  (d)  1  Hoffff.  Cons.  C. Ca.  424. 

{f)  1  Hagg.  Cons.  C.  Ca.  414. 
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one,  the  civil  suit  to  every  one  shewing  an  interest."  1859. 
So,  in  Ditcher  v.  Denison{a),  Dr.  Ltuhitiffton^  in  giving  The  Queen 
judgment,  says,  "  It  is  perfectly  clear  that,  if  a  Bishop  siahop  of 
under  this  statute  think  fit  to  do  so,  he  is  entitled,  in  Chichester. 
the  exercise  of  his  discretion,  to  direct  proceedings  to  be 
commenced  of  his  own  mere  motion.  But  it  is  not  so 
in  regard  to  an  application  made  to  the  Bishop.  If  it 
were  so,  the  ancient  law  of  the  Church  would  have 
been  subverted  by  this  statute.  Lord  StowelU  in  the 
case  of  H,  M.  Procurator  General  v.  Stone  (6),  uses  these 
words:  *It  is  not  in  the  power  of  the  Bishop,  by  any 
intervention  on  his  part,  to  refuse  the  process  of  the 
Court  to  any  one,  who  is  desirous  of  availing  himself  of 
it,  in  a  proper  case.'  That  proposition  does  not  stand 
on  the  authority  of  Lord  Stowell  only,  but  is  confirmed 
by  that  of  Sir  John  Nicholl  What  would  happen  if  the 
Archbishop  or  the  Bishop  had  a  purely  discretionary 
power  to  order  proceedings  to  be  begun  or  not,  ac* 
cording  to  his  own  judgment,  or  according,  I  may  say, 
to  his  own  fancy?  Why,  that  in  every  case  it  would 
'rest  entirely  on  the  authority  of  a  single  Bishop  either 
to  permit  a  prosecution  to  be  instituted  on  account  of 
unsound  doctrine,  or  on  account  of  immoral  conduct,  or, 
if  he  chose,  wholly  to  prevent  any  inquiry  from  taking 
place,  and  any  charge,  however  grave,  from  being  con- 
sidered; the  consequence  of  which  would  be,  that  the 
uniformity  which  now  happily  prevails  among  the  clergy 
of  this  country  might  be  destroyed  and  put  an  end  to.'' 
The  Bishop,  then,  having,  under  the  old  law,  no  discre- 
tion, and  the  language  of  the  Act,  which  substitutes  the 
new  form    of   proceeding,   being  consistent   with   his 

{a)  A  report  of  thia  judgment  waa  publiahed  by  Seeley  #  Cb.,  Fleet 
Street,  in  1856. 
(6)  1  Hagg.  Oms.  C,  Ca.  424. 425. 
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1859.        having  no  further  discretion  now,  that  construction  of 
TheQuEEH    *^^  -^^^  should  be  adopted.     And  that  construction  is  in 
Bishop  of     ficcordaoce  with  the  object  of  the  Act,  which  is  **  for 
Chichestbe.   better  enforcing   Church  discipline."      Moreover,  the 
words  in  the  latter  part  of  sect  3, ''  or  if  he  shall  think 
fit,  of  his  own  mere  motion,**  tend  to  shew  that,  in  the 
earlier  part  of  the  section,  relating  to  the  issuing  of  a 
commission  upon  complaint  made,  where  no  such  words 
are  used,  it  was  not  intended  to  give  the  Bishop  a  dis- 
cretion.    And,  in  sect.  13,  where  a  discretion  is  given 
to  the  Bishop  to  send  the  cause  to  the  Court  of  Appeal 
for  the  province,  the  words  **  if  he  shall  think  fit"  are 
introduced. 

Secondly,  Mr.  GoUghtly  was  entitled  to  make  the 
application.  Consei  and  Oughton  state  that  *'  any  per- 
son," '^quselibet  persona,"  may  apply.  In  Com.  Di. 
**  Visitor''  (A.  13.),  the  passage  firom  Oughtoh  is  cited  in 
support  of  the  statement  that  a  stranger  may  promote  the 
oflBce  of  the  judge.  Sir  William  Scott,  in  IL  M.  Procurator 
General  v.  Stone  (o),  takes  the  same  view,  and  says  that 
the  Bishop  cannot  refuse  the  process  of  the  Court  *^  to 
any  one,  who  is  desirous  of  availing  himself  of  it,  in  a 
proper  suit."  And,  in  Burgoyne  v.  Free  (ft),  the  pro- 
moter appears  to  have  been  a  stranger  to  the  parish  and 
the  diocese  in  which  the  party  complained  against  resided. 
In  Mastin  v.  Escott  {c)  the  promoter  was  a  dissenter. 
Argar  v.  Holdstoorth  (d)  is  an  authority  that  any  one  may 
promote  articles  against  a  clergyman  for  neglect  of  his 
clerical  duty.  And  in  James  v.  Boston  (e)  it  was  held 
that  a  chaige  against  an  incumbent  by  a  person  living 

(a)  1  Hagff.  Cons.  C.  Ca.  424.  425.         (6)  2  Ba^g,  Ecd,  Bep.  456. 

(c)  2  OKr<.6»2. 

(rf)  2  PhilHmore'9  Reports  of  Sir  J.  Lee's  Judgments^  515. 

(e)  2  Car,  ^  JT.  4. 
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out  of  the   district,    was  a  privileged  communication        1859. 

under  sect  3  of  the  Act  in  question.  The  Qubsn 

Cur.  adv.  vult.      -q:^^^  ^f 
Cbichxstsb. 

The  following  judgments  were  now  delivered. 

Hill  J.  This  was  a  rule  calling  upon  the  Bishop  of 
Chichester  to  shew  cause  why  a  mandamus  should  not 
go,  commanding  him  to  issue  a  commission^  under  stat. 
3  &  4  Vict.  c.  86.  8.  3.,  against  the  Rev.  Richard  WiBiam 
SandaUy  rector  of  WooUavington  cum  Graffltam^  in  the 
county  of  Sussex  and  diocese  of  Chichester.  The  rule 
was  obtained  on  behalf  of  the  Rev.  Charks  Partaks 
GoUghthfi  of  6,  Holywell  Street^  Oxford,  a  clerk  in  holy 
orders,  who  was  not  shewn  to  have  any  connection  with 
the  before  mentioned  parish,  or  with  the  diocese  of 
Chichester,  or  to  be  in  any  sense  a  party  aggrieved  by 
the  alleged  offences  charged  against  Mr.  RandalL  The 
charge  made  against  Mr.  Randall  had  reference  to  cer- 
tain practices  and  doctrines  which  it  was  alleged  that  he 
pnt  in  use  and  taught  in  his  parish,  contrary  to  the  laws 
ecclesiastical.  Several  questions  of  considerable  impor- 
tance were  debated  before  us  on  the  argument  of  the 
rule.  In  shewing  cause  against  the  rule,  it  was  argued 
that  it  was  discretionary  with  the  Bishop  whether  he 
would  issue  a  commission  or  not,  under  stat.  3  &  4  Vict, 
c.  86.  s.  3.  That,  prior  to  the  passing  of  that  statute, 
it  was  a  matter  for  the  discretion  of  the  Court  or  Ordi- 
nary whether  a  private  individual  should  be  allowed  to 
institute  a  criminal  suit  in  the  Ecclesiastical  Courts ;  and 
that  such  discretion  was  not  taken  away  by  the  statute ; 
and  it  was  also  argued  that  Mr.  Crolightly  was  not  a 
proper  person  to  claim  the  interference  of  this  Court. 
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The  QcBSN 

V. 

Bishop  of 
Chichester. 


On  the  other  hand  it  was  argued,  in  support  of  the  rule, 
that,  although  it  was  necessary,  prior  to  the  statute  of 
3  &  4  Vict  c,  86.,  for  a  private  person  to  obtain  the  per- 
mission of  the  Court  or  Ordinary  before  instituting  a 
criminal  suit  in  the  Ecclesiastical  Courts,  yet  that  the 
obtaining  of  such  permission  was  a  mere  matter  of  form  ; 
that  two  questions  alone  were  inquired  into,  viz.,  whether 
the  charge  made  was  one  of  ecclesiastical  cognizance, 
and  the  fitness  of  the  party  proposed  to  be  made  respon- 
sible for  the  costs  of  the  prosecution.  That  the  statute, 
by  the  23d  section,  having  provided  that  no  criminal 
suit  against  a  clerk  in  holy  orders  for  any  offence  against 
the  laws  ecclesiastical  should  be  instituted  otherwise 
than  as  provided  by  that  statute,  it  was  imperative  on 
the  Bishop  to  issue  a  commission  upon  the  complaint  of 
any  party  charging  a  clerk  in  holy  orders  with  an  offence 
against  the  laws  ecclesiastical,  and  that  it  was  no  suflScient 
answer  that  the  Bishop  had  inquired  into  the  case  and, 
in  the  exercise  of  his  discretion,  thought  it  inexpedient 
to  do  so.  It  was  also  argued  that  it  was  not  necessary 
that  the  party  complaining  should  have  any  interest  in 
or  connection  with  the  diocese  or  parish  in  which  the 
alleged  offender  held  preferment,  or  in  which  the  alleged 
offences  were  committed. 

If  it  were  necessary  to  give  an  opinion  on  the  con- 
struction of  the  3d  section  of  the  statute,  I  should  have 
thought  that  the  writ  ought  to  issue,  so  that  a  question 
of  such  importance  might  be  decided  on  the  return  in 
such  manner  that  the  judgment  of  the  Court  might  be 
reviewed  by  a  Court  of  error :  and  I  am  not  satisfied 
that  it  is  a  mere  matter  in  the  discretion  of  the  Bishop 
whether  he  will  issue  a  commission  or  not,  if  a  proper 
complaint  be  made  by  a  party  who  is  entitled  to  com- 
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plain.  But  it  appears  to  me  not  necessary  to  give  any 
opinion  on  the  construction  of  the  statute.  This  is  an 
application  to  the  discretion  of  the  Court  to  issue  the 
prerogative  writ  of  mandamus.  That  the  Court  has  a 
discretion  whether  the  writ  shall  be  issued  or  not,  was 
distinctly  recognised  by  Ashurst  J.  in  Rex*v.  The  Bishop 
of  Chester  (a).  In  the  case  before  the  Court,  the  party 
applying  for  the  writ  of  mandamus  is  a  total  stranger  to 
the  diocese  of  ChichesieTf  and  in  no  way  interested  in 
the  matter  charged  against  Mr.  Randall  more  than  any 
other  clerk  in  holy  orders  in  the  most  remote  part  of  the 
kingdom.  1 4hink  it  would  be  productive  of  the  greatest 
inconvenience  and  mischief  if  this  Court  were  to  lend  its 
aid  to  any  stranger  to  compel  a  Bishop  to  issue  a  com* 
mission  in  any  particular  case,  and  that  this  Court  ought 
not  to  interfere  upon  the  application  of  a  garty  who  is 
not  shewn  to  be  a  party  aggrieved,  or  to  have  some  con- 
nection with  the  parish  or  diocese.  On  this  short  ground, 
therefore,  I  think  the  rule  should  be  discharged. 


1859. 
The  Queen 

V. 

Bishop  of 
Chichester. 


WioHTMAN  J.  This  was  a  rule  calling  on  the  Bishop 
to  shew  cause  against  a  rule  for  a  mandamus  command- 
ing him  to  issue  a  commission  for  the  purpose  of  inquiry 
into  certain  charges  against  the  Rev.  R.  W.  Randall  of 
offences  against  the  laws  ecclesiastical.  It  appeared,  by 
the  affidavits,  that  information  had  been  given  to  the 
Bishop  that  the  Rev.  R.  W.  Randall,  a  beneficed  clergy- 
man in  his  diocese,  had  inculcated  doctrines  contrary  to 
those  of  the  Church  of  England,  and  in  violation  of  the 
laws  ecclesiastical.  The  Bishop,  upon  being  informed  of 
the  charges,  and  having  communicated  with  the  accused, 
appears  to  have  been  satisfied  that  the  charges  were  in 
(a)  1  r.  B.  396.  403. 
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1859.  part  explained  away;  and,  the  accused  having  promised 
The  Qusbn  to  abstain  from  any  practices  which  the  Bishop  might 
Bishop  of  think  objectionable^  the  latter  was  of  opinion  that  further 
proceedings  were  unnecessary,  and  calculated  to  bring 
disturbance  and  scandal  into  the  Church,  and  declined 
to  issue  a  commission.  Whether  the  Bishop's  opinion 
was  well  or  ill  founded  it  is  not  for  us  to  inquire ;  nor  is 
it  competent  to  us  to  consider  questions  of  doctrine  or 
matters  purely  ecclesiastical.  The  real  question  in  the 
case  is,  whether  the  Bishop  has  any  discretion  in  the 
matter ;  or  whether,  under  the  provisions  of  the  Church 
Discipline  Act,  3  &  4  Vict  c.  86.,  he  is  absolutely  bound, 
without  previous  examination  or  inquiry  himself,  to  issue 
a  commission  of  inquiry,  as  directed  by  that  statute, 
if  any  clergyman  of  his  diocese  is  charged  with  an  offence 
against  the  laws  ecclesiastical,  or  agiunst  whom  there  may 
exist  scandal  or  evil  report  as  having  offended  against 
those  laws.  The  statute  recites  that  **  the  manner  of 
proceeding  in  causes  for  the  correction  of  clerks  requires 
amendment,"  and  repeals  stat  1  Hen.  7.  e.  4.,  intituled, 
*^  An  Act  for  Bishops  to  punish  priests  and  other  re- 
ligious men  for  dishonest  lives.*'  By  the  third  section  of 
Stat.  3  &  4  Vict  c.  86.  it  is  enacted  *'  that  in  every  case 
of  any  clerk  in  holy  orders  who  may  be  charged  with 
any  offence  against  the  laws  ecclesiastical,  or  concerning 
whom  there  may  exist  scandal  or  evil  report  as  having 
offended  against  the  said  laws,  it  shall  be  lawful  for  the 
Bishop  of  the  diocese  within  which  the  offence  is  alleged 
or  reported  to  have  been  committed,  on  the  application  of 
any  party  complaining  thereof,  or  if  he  shall  think  (it  of  his 
own  mere  motion,  to  issue  a  commission  under  his  hand 
and  seal  to  five  persons,  of  whom  one  shall  be  his  vicar 
general,  or  an  archdeacon  or  rural  dean  within  the  diocese. 
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for  the  purpose  of  making  inquiry  as  to  the  grounds  of  such        1859. 
charge  or  report:  Provided  alw^s,  that  notice  of  the     The  Queen 
intention  to  issue  such  commission  under  the  hand  of  ^- 

the  Bishop,  containing  an  intimation  of  the  nature  of  the  Chichester. 
offence,  togetjier  with  the  names,  addition,  and  residence 
of  the  party  on  whose  application  or  motion  such  com- 
mission shall  be  about  to  issue,  shall  be  sent*^by  the 
Bishop  to  the  party  accused  fourteen  days  at  least  before 
such  commission  shall  issue.*'  It  was  contended,  in  sup- 
port of  the  rule,  that  the  words  "it  shall  be  lawful,"  in 
the  3d  section  of  the  Act,  are  to  be  construed  as  im« 
perative  upon  the  Bishop,  and  not  as  allowing  him  any 
discretion  in  any  case ;  and  that  if  a  charge  be  made 
against  a  clergyman  of  an  offence  against  the  laws  eccle- 
siastical, however  little  worthy  of  credit  the  charge  may 
be,  or  if,  in  case  of  a  well  founded  charge,  the  clergyman 
should  admit  his  error  and  promise  avoidance  of  it  for 
the  future,  the  Bishop  must,  nevertheless,  proceed  to 
issue  the  commission  and  take  the  other  steps  .prescribed 
by  the  Act  consequent  upon  the  issuing  the  commis- 
sion :  and  this,  although  the  person  complaining,  as  in 
this  case,  is  a  stranger  to  the  diocese,  and  has  really  no 
personal  interest  in  the  matter.  The  same  terms  are 
used  in  the  statute,  and  must  be  applied  to  the  case  of  a 
clergyman  against  whom  there  is  no  charge  by  any  one, 
but  concerning  whom  there  may  exist  scandal  or  evil 
report,  as  having  offended  against  the  laws  ecclesi- 
astical. The  scandal  or  evil  repor  may  be  entirely 
unfounded  and  vague ;  but  if  it  be  of  an  offence  against 
the  laws  ecclesiastical,  it  is  said  that  the  Bishop  must, 
by  the  terms  of  the  third  section,  issue  a  commis- 
sion of  inquiry.  I  am,  however,  of  opinion  that  the 
VOL.  n.  Q  E.   &  B. 
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1859.        Legislature  did  leave  a  discretionary  power  in  the  Bishop 
The  Queen    ^  ^^  ^^^  issuing  a  commission  of  inquiry ;  trusting  to 
Bishop  of     ^^^  ^"®  exercise  of  that  discretion  by  the  Bishop  in  all 
Chiohboteb.  cases  where  it  appears  to  him  that  the  interests  of  the 
church  require  it     There  may  be  many  cases  in  which 
neither  the  church  nor  the  public  would  gain  by  the 
prosecution  of  such  inquiries:   vague  and  unfounded 
scandal  might,  by  the  intervention  of  over  zealous,  or  in- 
terested, or  prejudiced,  or  fanciful  persons,  become  the 
ground  for  the  most  vexatious  proceedings,  and  introduce 
disquiet  and  dissension  where  none  existed  before,  or 
a^ravate  any  that  might  exist     Before  the  passing  of 
the  statute,  the  office  of  Judge  could  not  be  promoted 
by  private  individuals  for  offences  against  the  laws  eccle- 
siastical without  the  previous  leave  of  the  Court   In  the 
case  of  Maidman  v.  Malpas  (a),  a  former  citation,  at  the 
instance  of  a  private  prosecutor,  for  an  offence  against 
the  laws  ecclesiastical,  was  dismissed,  because  the  leave 
of  the  Court  to  issue  it  had  not  been  previously  obtained: 
and  Sir  WiUiam  Scoti^  in  his  judgment,  says  that  the 
previous  leave  of  the  Court  is  a  part  of  the  ecclesiastical 
jurisdiction,  which  is  not  to  be  exercised  without  discre- 
tion, or  left  entirely  to  the  judgment  or  passions  of 
private  persons :  and  in  the  case  of  H.  M.  Procurator 
General  v.  Stone  {b),  in   the  same  volume,  the  same 
eminent  Judge  observes  that  the  process  of  the  Court 
is  not  to  be  refused  in  a  proper  case.     It  might  be 
inferred  from  these  dicta,  and  from  the  text  books  of 
practice  in  the  Ecclesiastical  Courts,  that,  before  the 
jurisdiction  given  to  the  Bishops  by  the  Church  Disci- 

(rt)  1  Hogg.  Cons.  C,  Ca.  205. 209.       (h)  1  Hogg,  Cons.  C,  Co.  424. 
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pline  Act,  there  was  some  restriction  upon  the  com-        1859. 
mencement  of   the  proceedings  in  the  Ecclesiastical    The  Qckeh 
Courts  for  offences  against  the  laws  ecclesiastical ;  and      Bishop  of 
that  it  was  not  a  matter  of  course  to  allow  the  oflBce  of    Chichmteb. 
Judge  to  be  promoted  b;  any  private  individual  who 
might  think  fit  to  institute  a  suit  upon  grounds  entirely 
fiivolous.     It  must,  however,  be  admitted,  that,  in  the 
case  of  Carr  v.  Marsh  (a),  it  was  said  by  Sir  John  Nicholl 
that,  though  application  was  always  made  to  the  Judge 
before  a  citation  is  issued  in  a  cause  in  which  his  office 
b  promoted,  that  is  not  for  the  purpose  of  considering 
the  merits  of  the  case,  but  to  ascertain  whether  it  is  of 
ecclesiastical  conusance,  and  the  fitness  of  the  person  to 
be  made  responsible  for  costs  to  the  other  party.  ,  Other 
cases  were  cited  with  a  view  to  shew  that,  as  the  ecclesi- 
astical law  stood  before  the  Church  Discipline  Act,  there 
was  no  discretion  in  the  Court  as  to  granting  or  refusing 
to  permit  the  office  of  Judge  to  be  promoted  upon  any 
preliminary  consideration  of  the  merits,  in  the  case  of  a 
charge  of  an  offence  against  the  law  ecclesiastical.    It  isi 
however,  to  be  observed  that,  whatever  the  law  and 
practice  of  the  Ecclesiastical   Courts  may  have  been 
upon  this  point,  the  office  of  Judge  could  only  have 
been  promoted  in  the  case  of  some  direct  and  positive 
charge  of  an  offence  against  the  laws  ecclesiastical ;  and 
no  proceeding  upon   the  ground  of  the  existence  of 
-  scandal  or  evil  report  of  having  offended  against  those 
laws  would  have  been  admissible.     The  Church  Disci- 
pline Act  introduces  a  new  course  of  proceeding,  and 
authorizes  the  Bishop,  in  case  of  any  one  making  a  com^' 
plaint  against  a  clergyman,  either  of  an  offence  or  of 

(a)  2  FML  EccL  Rep,  198.  204, 
Q  2 
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1859.  scandal  and  evil  report  against  him  of  an  offence  against 
The  Queen  ^^®  ^^^8  ecclesiastical,  or,  if  he  shall  see  fit,  of  his  own 
Bigho  of  ™®^^  motion,  to  issue  a  commission  of  inquiry  as  to  the 
Chichbsteb.  grounds  of  such  charge  or  report  Whether  the  com- 
plaint be  of  an  actual  offence,  or  of  scandal  and  evil 
report  of  an  offence,  the  words  of  the  statute  as  to  the 
Bishop's  exercise  of  authority  are  the  same ;  and,  accord- 
ing to  all  the  rules  of  construction,  grammatical  or 
otherwise,  are  incapable  of  a  different  construction  in 
the  case  of  a  complaint  of  scandal  and  evil  report  of  an 
offence,  from  that  which  they  would  have  in  case  of  a 
complaint  of  an  actual  offence,  giving  a  discretion  in  the 
first  case,  but  none  in  the  last  The  language  of  the 
statute  is  such,  that  it  seems  clear  that  the  Bishop  either 
has  a  discretion  which  he  may  exercise  in  both  cases,  or 
that  he  has,  as  was  contended,  none  in  either^  but  that 
it  is  imperative  upon  him,  whether  the  complaint  be  of 
an  offence  or  of  the  existence  of  scandal  or  evil  report 
of  an  offence  against  the  laws  ecclesiastical,  to  issue  a 
commission  of  inquiry,  though  the  complaint  in  the 
latter  case  may  appear  to  the  Bishop  to  be  founded  upon 
mere  gossip,  emanating  firom  some  perhaps  well  meaning 
but  fanciful  and  over  zealous  persons.  I  cannot  think 
that  such  can  have  been  the  intention  of  the  Legislature; 
but  that  it  was  intended,  when  this  new  mode  of  proce- 
dure was  instituted,  to  invest  the  Bishops  with  a  power 
to  cause  inquiry  to  be  made  in  cases  where  it  appeared 
to  them  that  the  interests  of  the  Church  and  the  public 
required  it,  and  in  the  belief  that  such  power  would  be 
duly  and  properly  exercised  whenever  a  proper  case 
arose:  and  that  it  was  better  for  the  interests  of  religion 
and  the  public  that  the  Bishop,  who  is  the  overseer  or 
superintendent  of  religious  matters  in  the  Church,  should 
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be  entrusted  with  a  discretion  as  to  the  propriety  of        1859. 
issuing  a  commission  of  inquiry  in  such  cases,  than  that     The  Queen 
it  should  be  left  entirely,  as  expressed  by  Sir  William       Bjgw  ^f 
Scott,  to  the  judgment  or  passions  of  private  persons,    Cbichestbb. 
who,  under  the  influence  of  zeal,  or  prejudice,  or  fancy, 
might  call  peremptorily  qpon  the  Bishop,  without  any 
real  or  substantial  ground,  upon  mere  scandal  or  evil 
report,  to  institute  proceedings  which  would  cause  at 
once  expense,  trouble  and  vexation,  and  tend  to  create 
disturbance  and  scandal  in  the  Church. 

I  am,  therefore,  of  opinion  that  the  Bishop  might 
exercise  his  discretion  as  to  the  propriety  of  issuing  a 
commission  in  this  case ;  and  that  the  present  rule  for  a 
mandamus  should  be  discharged. 

I  regret  that,  in  a  case  of  so  much  importance,  the 
present  Lord  Chancellor  and  the  Lord  Chief  Justice  of 
the  Common  Pleas,  who  were  both  members  of  this 
Court  when  the  case  was  argued  (a),  cannot  be  here  to 
deliver  their  own  opinions  on  the  matter:  but  I  am 
authorized  by  them  both  to  state  that  they  are  of  opinion 
that  the  present  rule  should  be  discharged. 

Rule  discharged. 

(a)  See  page  210. 
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The  Earl  of  Dubham,  appellant,  against  The 
Overseers  of  the  Township  of  Bishofweab- 
MOUTH,  respondents. 


/^ASE  stated  under  stat  12  &  13  Vict.  c.  45.  s.  II. 
The  township  of  Bishopwearmouth  is  situate  in  the 
county  palatine  of  Durham,  and  is  a  township  and  dis- 
trict maintaining  its  own  poor.  By  a  rate  duly  made  for 
the  relief  of  the  poor  of  the  said  township,  the  appellant 
was  assessed  at  the  sum  of  lOO^,  in  respect  of  certain 
tolls  or  dues  received  by  him  under  a  lease  hereinafter 
mentioned,  dated  26th  November,  1853,  and  granted  by 


The  port  of  8. 
extends  from 
the  bar  at  the 
mouth  of  the 
river  W.  and 
low  water  mark 
of  the  sea^ 
about  eight 
miles  up  the 
river.     It 
includes  so 
much  of  the 
river  as  is 
within  those 
limits.     A 
parish  and 

several  townships  are  situated  on  the  shores  of  the  port,  their  respective  river  frontages 
extending  usque  ad  mediimi  filum  aqusa.  The  Bishops  of  D.  (the  then  owners  of  the 
whole  soil  and  freehold  of  the  port  below  low  water  mark  on  each  side  of  the  river),  their 
lessees  or  officers,  set  up  beacons,  placed,  fixed  and  maintained  mooring-buo^s,  posts  and 
rings,  and  did  other  works  within  the  port  for  the  use  and  benefit  of  ships  resorting 
thither,  down  to  the  passing  of  stat.  SG.l.  c.  iii.,  by  which  Commissioners  were  appointed 
for  the  river  JT.,  who  have  since  had  the  entire  control  of  the  port,  its  beacons  and  moor- 
ing. The  soil  of  the  port  between  high  and  low  water  mark  is,  in  some  parts,  owned  by 
adjacent  land  owners.  From  time  immemorial,  tolls  called  "anchorage  and  beaconage," 
have  been  paid  in  the  port  to  the  Bishops  of  D.  and  their  lessees ;  being  is.  2d.  paid  for 
every  ship  entering  the  port.  Every  such  ship  necessarily  passes  and  floats  over  part  of 
the  soil  01  the  port,  and  may  have  to  cast  anchor  therein,  or  to  be  moored  to  the  moorings 
affixed  and  sunk  in  the  river,  or  on  the  quays  or  shores  adjacent.  Ships  paying  this  tol 
come  into  the  said  parish  and  the  said  townships  on  the  port.  Another  and  distinct  toll 
is  charged,  by  the  private  owners  of  the  quays  on  both  sides  of  the  river,  to  all  ships 
using  mooring  posts  set  up  on  such  quays  by  such  owners.  By  lease  dated  26th  November^ 
1853,  the  Bishop  of  D.  demised  to  appellant  for  twenty-one  years,  from  3d  September, 
1853,  the  port  or  j9.,  together  with,  amongst  other  toUs  collected  therein,  the  anchorage 
and  beaconage  tolls.  Appellant  has  ever  since  received  these  tolls.  Stats.  6  &  7  ^.  4. 
c.  19.  and  21  &  22  Vict.  c.  45.,  which  transferred  to  the  Crown  many  of  the  rights  of  the 
Bishop  of  D.,  left  untouched  the  right  of  the  Bishop  and  his  lessees  to  these  tolls.  On 
1st  October,  1855,  the  estate  of  the  Bishop  of  D.  in  the  soil  and  freehold  of  the  port  of  8, 
became  vested  in  the  Ecclesiastical  Estates  Commissioners.  Appellant  had  never  resided 
in  the  parish  or  any  of  the  townships  in  question. 

Held,  on  a  case  stated,  which  empowered  the  Court  to  draw  inferences  of  fact :  first, 
that  the  anchorage  and  beaconage  tolls  were  not  tolls  in  gross,  but  toUs  connected  with 
the  occupation  and  use  of  the  soil  of  the  port ;  and  were  therefore  rateable  to  the  poor 
rate  in  the  parish  and  the  townships  on  the  port,  into  which  the  ships  paying  them  came. 
Secondly,  that  such  tolls  were  to  be  rated  on  a  calculation  of  the  number  of  ships  paying 
the  toll  and  coming  into  those  parts  of  the  port  which  were  in  the  parish  and  the  town- 
ships respectively,  and  ought  not  to  be  rat«d  according  to  the  respective  river  frontages 
or  populations  of  the  parish  and  the  townships. 
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Edward,  the  then  Lord  Bishop  of  Durham.     Against        1559. 
this  rate  he  appealed,  on  the  ground  that  the  said  tolls       iariTof 
or  dues  are  not  liable  to  be  rated  for  the  relief  of  the      I^urham 
poor.     No  objection  was  to  be  taken  to  the  form  of  the    OTOMeem  of 
rate.  wbabvouth. 

By  an  indenture  of  lease,  made  and  dated  26th  No' 
vember,  1853  (and  hereinafter  sometimes  described  and 
referred  to  as  *^  the  said  lease"),  Edward,  then  Lord  Bishop 
of  Durham,  demised  to  the  appellant,  for  the  term  of 
twenty-one  years,  from  3d  September,  1853,  *'AU  that 
his  borough  and  town  of  Sunderland,  nigh  the  sea,  in 
the  county  o{  Durham,  with  all  borough  courts,  perqui- 
sites of  courts  and  borough  rents^  and  other  free  rents, 
customs,  duties  and  profits  belonging  to  the  said  borough, 
and  all  that  his  port,  haven  and  creek  of  Sunderland 
aforesaid,"  (hereinafter  sometimes  described  and  referred 
to  as  **  the  port"),  '*  extending  from  the  bar^  (hereinafter 
described)  ''and  low  water  mark  of  the  sea,  unto  the 
new  bridge,  nigh  Limley  Park,  together  with  all  anchorage, 
plankage,  beaconage,  wharfage,  ballast  shores,  groundage, 
moorage,  cranage,  pickage,  stallage  and  poundage,  with 
all  privileges,  liberties,  conveniences  and  commodities 
requisite  and  incidental  thereto,  and  all  sums  of  money, 
duties,  benefits  and  profits  arising  or  anywise  growing 
due  to  the  said  Bishop  or  his  successors,  for  or  in  respect 
of  any  ship,  vessel,  or  boat,  coming  into  or  going  out  o^ 
or  anywise  arriving,  anchoring,  mooring,  loading  or  un- 
loading at  or  in  the  said  port,  or  any  part  thereof,  and 
the  benefits,  profits,  commodities,  advantages,  and  appur- 
tenances whatsoever,  thereunto  belonging,  or  in  anywise 
appertaining." 

A  copy  of  this  lease  was  to  be  referred  to  as  part  of 
the  case.     Under  this  lease,  the  appellant  is  entitled  to 
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1859.  ^°^  receives  the  tolls  or  dues  in  respect  of  which  he  is 
EarTof  rated,  which  from  time  immemorial  have  been  called 
Durham  anchorage  and  beaconage  tolls,  and  which  consist  of  an 
O^raeers  of  immemorial  toll,  due,  or  payment,  called  "  anchorage  and 
wKARMouTH.  beaconagc,"  of  Is.  2d.  for  and  in  respect  of  every  British 
vessel  which  enters  the  port,  and  a  like  toll,  dne,  or  pay- 
ment of  Is.  2rf.  for  and  in  respect  of  every  foreign  ship 
which  enters  the  port,  which  sum  of  1*.  2rf.,  for  and  in 
respect  of  every  foreign  ship  which  enters  the  port,  is 
part  of  an  immemorial  toll,  due,  or  payment  of  2s.  4ef., 
payable  for  and  in  respect  of  every  foreign  ship  which 
entered  the  port;  but  which,  several  years  ago,  in  conse- 
quence of  certain  reciprocity  treaties  with  foreign  powers, 
was  (in  practice)  reduced  to  Is.  2ci!.,  being  the  same 
amount  as  is  payable  in  respect  of  British  ships.  The 
Bishops  of  Durham^  in  right  of  their  see  of  Durham^ 
were,  from,  if  not  previously  to,  the  time  of  the  Norman 
Conquest,  counts  palatine  of  the  county  palatine  of  2>iir- 
haniy  and  within  that  county  had  royal  rights  and  powers, 
until  Stat  6  &  7  fT.  4.  c.  19.,  entitled  '*An  Act  for 
separating  the  palatine  jurisdiction  of  the  county  pala- 
tine of  Durham  from  the  Bishoprick  of  Durham ;"  by 
sect.  1  of  which  it  is  enacted,  "  That  from  and  after  the 
commencement  of  this  Act"  (t.  «.,  5th  July^  1836),  "the 
Bishop  of  Durham  for  the  time  being  shall  have  and 
exercise  episcopal  and  ecclesiastical  jurisdiction  only; 
and  that  from  and  after  the  commencement  of  this  Act, 
the  palatine  jurisdiction,  power,  and  authority  heretofore 
vested  in  and  belonging  to  the  Bishop  of  Durham  shall 
be  separated  from  the  Bishoprick  of  Durham^  and  shall 
be  transferred  to  and  vested  in  His  Majesty,  his  heirs  and 
successors  (as  a  separate  franchise  and  royalty),  in*  the 
same  and  as  ample  a  manner  in  all  respects  as  the  same 
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has  been  heretofore  exercised  and  enjoyed  by  the  Bishop  1859. 
of  Durham;^  "and  all  jura  regalia"  "which,  if  this  Act  EMOof 
had  not  passed,  would  or  might  belong  to  the  Bishop  of  I>orham 
Durham  for  the  time  being,  in  right  of  the  county  pala-  O^reeers  of 
tine  of  Durham^  shall  be  vested  in  and  belong  to  His  wka^mouth. 
Majesty  and  his  successors  in  right  of  the  same."  By 
sect  9  of  the  same  Act,  the  rights  of  the  Bishop  to  any 
lordships,  manors,  rents,  profits  and  emoluments  of  any 
description  held  in  right  of  the  Bishoprick,  or  in  right  of 
the  said  county  palatine,  are  expressly  reserved,  save 
any  profits  and  emoluments  in  the  Act  expressly  men- 
tioned and  directed  to  be  severed  therefi'om;  and  the 
(oils  in  question  are  not  expressly  mentioned  in  the  Act, 
and  directed  to  be  severed.  By  stat.  21  &  22  Vict, 
c.  45.  (which  received  the  Royal  assent  on  23d  t/tt/y,  1858, 
and  which  Act  was  to  be  referred  to  as  part  of  the  case), 
after  reciting  that  amongst  the  jura  regalia  claimed  by 
the  Bishop  of  Durhamy  previously  to  and  at  the  time  of 
the  passing  of  stat  6  &  7  ff.  4.  c.  19.,  was  the  right  to 
the  beds  and  shores  of  navigable  rivers  so  far  as  the  tide 
flows  and  reflows  therein,  within  the  county  of  Durham : 
and  that  doubts  were  entertained,  with  respect  to  the 
said  claim,  and  with  respect  to  the  construction  of  the 
said  Act,  how  far  such  right  was  or  had  thereby  become 
vested  in  Her  Majesty ;  and  further  reciting  that  doubts 
had  also  arisen  how  far  some  portions  of  the  said  beds 
and  shores  of  the  said  navigable  rivers  do  or  do  not 
belong  to  the  said  see  of  Durham^  as  parcel  of  some  or 
one  of  the  manors,  seigniories  or  possessions  appertaining 
thereto ;  it  is  enacted,  by  sect.  2,  that  "  All  the  estate, 
right,  title,  and  interest  of  or  to  which  Her  Majesty  the 
Queen  is  seised  or  entitled,  in  right  of  the  said  county 
palatine,  and  also  all  the  estate,  right,  title,  and  interest 
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whatsoever  of  or  to  which  the  Bishop  of  Durham  was,  at 
the  time  of  the  passing  of"  stat.  6  &  7  fT.  4.  c.  19.,  "or 
of  or  to  which  the  said  Bishop  or  the  Ecclesiastical  Com- 
missioners  for  England  now  is  or  are  seised  or  entitled, 
either  in  right  or  as  part  or  parcel  of  the  coanty  palatine 
or  see  of  DtcrAam,  or  of  any  lordship,  manor,  or  seigniory 
forming  part  of  the  possessions  of  such  see  or  county 
palatine  respectively,  in  and  to  the  soil  and  freehold  of 
the  beds  and  shores  of  navigable  rivers,  so  far  as  the  tide 
flows  and  reflows"  '^  within  or  adjacent  to  the  county  of 
Durham^  "  is  and  are  by  this  Act  transferred  to  and 
vested  or  declared  to  be  vested  in  the  Queen*s  roost 
excellent  Majesty,  her  heirs  and  successors,  as  part  of  the 
hereditary  possessions  and  land  revenues  of  the  Crown/* 
"subject  neverthelete  to  any  leases  now  affecting  the 
same  premises  or  any  part  thereof." 

The  port  demised  to  the  appellant  by  the  said  lease  is 
formed  by  the  river  Wear^  at  and  across  the  mouth  of 
which  is  a  bar.  The  port  extends  in  length  from  the 
said  bar  and  low  water  mark  of  the  sea  to  the  new  bridge 
near  Limley  Park^  a  distance  of  eight  miles,  and  includes 
so  much  of  the  river  as  is  within  those  limits.  The  north 
shore  of  the  river  is  formed  by  the  townships  of  Monk- 
wearmouth  Shore,  Monkwearmouth  and  Southidck  (each 
maintaining  its  own  poor),  and  by  other  parishes  and 
townships  (also  respectively  maintaining  their  own  poor), 
between ,  them  and  the  said  bridge.  Monkwearmouth 
Shore  is  next  the  sea,  and  next  to  it  is  Monkwearmouth, 
and  then  Southtotck.  The  townships  of  Monkwearmouth 
Shore,  Monkwearmouth  and  Southwick,  and  the  other 
townships  and  parishes,  extend  from  the  north  side  of 
the  river  usque  ad  medium  filum  aquae.  The  south 
shore  of  the  river  is  formed  by  the  parish  of  Sunderland^ 
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by  the  townships  of  Bishopwearmouth  and  Bishoptoear-  1859. 
mouth  Panns^  and  by  other  townships  (respectively  main-  Earl  of 
taining  their  own  poor),  between  them  and  the  said  I>^=^>« 
bridge,  also  a  distance  of  eight  miles.  The  parish  of  ^^JJ®®^°^ 
Sunderland  was  formerly  a  township  of  and  formed  part  wearmoitth. 
of  the  parish  of  Bishopwearmouth :  but  was  by  statute, 
entided  "  An  Act  for  making  the  town  and  township  of 
Sunderland  a  distinct  parish  from  the  parish  of  Bishop- 
wearmouthf  in  the  county  of  Durham,'  passed  in  the  year 
1719  (a),  formed  into  a  separate  parish,  and  has  ever 
since  maintained  and  now  maintains  its  own  poor.  The 
townships  of  Bishopwearmouth  and  Bishopwearmouth 
Panns  were  and  are  within  the  parish  of  Bishopwear- 
mouth,  and  support  their  respective  poor.  The  parish 
of  Sunderland  is  next  the  sea^  and  next  to  it  is  the 
township  of  Bishopwearmouth  Panns,  and  then  the  town- 
ship of  Bishopwearmouth.  The  parish  of  Sunderland 
and  the  townships  of  Bishopwearmouth  Panns  and 
Bishopwearmouthj  and  the  other  townships,  extend  from 
the  south  shore  of  the  river  usque  ad  medium  filum 
aquse^  the  aggregate  river  frontage  of  the  parish  of  Sun- 
derland and  the  townships  of  Bishopwearmouth  Panns 
and  Bishopwearmouth  being  three  miles.  From  time 
immemorial,  until  on  or  about  18th  October,  1855,  when 
the  late  Bishop  of  Durham  surrendered  the  estates  of  the 
bishopric  to  the  Ecclesiastical  Estates  Commissioners, 
the  Bishops  of  Durham,  and  from  that  time  the  said 
Commissioners,  have  been  owners  of  and  entitled  to  the 
aforesaid  matters  and  premises  above  mentioned  to  have 
been  demised  to  the  appellant  by  the  said  lease,  except 
so  far  as  the  ownership  in  the  aforesaid  matters  and  pre- 

{d)  Stat  b  GA.c.  zix.    Local  and  personal,  private. 
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mises  has  been  affected  by  stats.  6  &  7  fV.  4.  c.  19.  and 
21  &  22  Vict  c.  45.,  before  mentioned.  For  the  purposes 
of  the  case  it  was  admitted  that,  except  so  far  as  affected 
by  the  said  Acts^  the  Bishops  of  Durham^  from  time  im- 
memorial until  on  or  about  1st  October,  IS55,  and  from 
that  time  the  said  Commissioners,  have  been  owners  of 
the  whole  soil  and  freehold  of  the  said  port,  between  low 
water  mark  on  the  one  side  and  low  water  mark  on  the 
other  side,  the  adjacent  owners  haying  in  some  parts 
been  the  owners  of  the  soil  of  the  said  port  between  high 
and  low  water  marks.  The  proprietors  of  the  quays  on 
both  sides  of  the  river  have  fixed  and  set  up  mooring 
posts  upon  such  quays^  and  charge  and  receive  tolls  or 
compensation  from  all  ships  using  such  mooring  posts ; 
but  these  tolls  are  wholly  different  from  the  tolls  in 
question.  Every  ship  entering  the  port  must  necessarily 
pass  and  float  over,  and  may  have  to  cast  anchor  therein, 
or  to  be  moored  to  some  moorings  aflSxed  and  sunk  in 
the  river,  or  on  the  quays  or  shores  adjacent.  It  was 
admitted^  for  the  purposes  of  the  case,  that,  before  the 
passing  of  the  private  Act^  3  G.  1.  c.  iii.,  entitled  "  An 
Act  for  the  preservation  and  improvement  of  the  river 
Wear,  and  port  and  haven  of  Sunderland,  in  the  county 
of  Durham"  the  Bishop  of  Durham  and  his  lessees 
maintained  the  beacons  and  moorings  in  the  river  fFear, 
By  that  Act  Commissioners  were  appointed  for  the  river 
Wear,  and  such  Commissioners  have  since  been  continued 
under  that  Act  and  subsequent  Acts  passed  for  the  amend- 
ment or  renewal  thereof.  These  Acts  were  to  be  referred 
to  as  part  of  the  case.  Since  the  passing  of  stat.  3  67. 1, 
c.  iii.,  neither  the  Bishops  nor  their  lessees  have  in  any 
way  occupied,  used,  or  interfered  with  the  said  river  or 
the  soil  thereof,  or  the  beacons  or  the  moorings  thereof. 
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except  by  receiving  the  said  tolls,  as  mentioned  in  this  1859. 
case ;  but  the  said  river  and  its  beacons  and  moorings  Earl  of 
have  been  conducted  and  managed  by  the  said  Commis*  ^^ 

sioners ;  and  where,  between  high  and  low  water  marks,  Bisnop-*' 
the  soil  of  the  river  has  belonged  to  the  adjacent  owners, 
the  Commissioners  of  the  river  Wear  have  still  thereon 
put  down  moorings  for  the  use  of  ships.  The  appellant 
has  never  appointed  a  water  bailiff  or  any  other  officer, 
under  or  by  virtue  of  the  said  lease ;  but,  previous  to  the 
said  Act,  3  (?.  1.  e.  iii.,  his  ancestors,  previous  lessees, 
it  is  believed,  did.  The  appellant  has  never  held  borough 
Courts,  or  received  any  rents,  customs,  dues,  or  profits 
belonging  to  such  Courts;  but  his  immediate  ancestor,  the 
next  preceding  lessee,  the  late  Earl  of  Durham^  who  died 
in  the  year  1 840,  on  one  or  two  occasions  did  hold  a 
borough  Court.  Ships  entering  the  port  rarely,  except  for 
the  purpose  of  being  laid  up  for  the  winter  or  of  being 
repaired,  proceed  to  or  use  any  part  of  the  port,  except 
the  parts  thereof  within  the  townships  of  Monkwearmouth 
Shorcy  Monkwearmouth  and  Southwick,  on  the  north  side, 
and  the  parish  of  Sunderland  and  the  townships  of 
Bishopwearmouth  and  Bishopwearmauth  Panns,  on  the 
south  side ;  and  the  whole  of  the  tolls  (except  a  very 
small  proportion),  in  respect  of  which  the  appellant  has 
been  rated  as  aforesaid,  are  in  respect  of  ships  pro- 
ceeding to  the  parts  of  the  port  within  those  townships 
and  that  parish.  The  tolls  in  question,  along  with  others, 
were,  it  is  believed,  very  many  years  since,  collected  by 
water  bailiffs  and  other  officers  appointed  by  the  Bishops 
of  Durham,  but  were  afterwards  demised  by  the  Bishops 
to  different  persons;  and,  for  several  years  next  pre- 
ceding the  date  of  the  said  lease  to  the  appellant,  were 
demised  by  different  Bishops  of  Durham  to  the  appel* 
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lanfs  ancestors,  by  leases  similar  to  the  said  lease  to  the 
appellant.  By  these  lessees  the  tolls  in  question  have 
been  duly  collected  for  many  years  past.  They  have 
been  paid  to  Joseph  Simpson^  who  is  the  collector  of  the 
lighthouse  duties  at  the  port  of  Sunderland^  but  who 
receives  the  tolls  on  behalf  of  the  appellant;  and^  as 
Mr.  Simpson  has  an  oflSce  at  the  custom  house  of  the 
port,  which  is  situate  in  the  parish  of  Sunderland,  the 
tolls  have  been  paid  to  him  at  his  office  there ;  but  the 
appellant  does  not  occupy  such  office,  except  as  thus 
occupied  by  Mr.  Simpson ;  nor  is  Mr.  Simpson  the  ser- 
vant of  the  appellant,  otherwise  than  as  collecting  these 
tolls,  for  which  he  receives  a  per  centage  on  the  amount 
collected.  It  was,  for  the  purposes  of  the  case,  admitted 
that,  previously  to  the  appointment  of  such  Commis- 
sioners as  hereinbefore  mentioned,  but  very  many  years 
since,  the  port  and  the  affairs  and  business  thereof  were 
managed  and  conducted  by  the  Bishops  of  Durham,  or 
their  lessees,  under  leases  similar  to  the  said  lease,  or  by 
officers  or  others  in  that  behalf  authorized,  appointed,  or 
employed  by  such  Bishops  or  lessees;  and,  by  such 
Bishops,  lessees^  or  officers,  beacons  were  set  up^  moor- 
ing-buoys,  posts,  and  rings  were  placed  and  fixed  within 
the  port,  for  the  use  and  benefit  of  ships  and  vessels 
entering  the  port ;  and  other  works  were  done  for  the 
maintenance  of  the  port,  and  the  use  and  benefit  of  the 
ships  resorting  to  it  It  is  not  known  when  the  tolls 
were  first  rated  in  any  parish  or  township,  but  a  Mr. 
Lambton,  an  ancestor  of  the  appellant,  was,  in  the  year 
1771,  rated  for  these  tolls  to  the  relief  of  the  poor  in 
the  said  parish  of  Sunderland.  The  words  of  description 
in  the  rate  alluded  to  are  ^'anchorage  and  beaconage^ 
per  Mr.  Fenwick,  steward   to  Mr.  LambtonJ*    It  is. 
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however,  believed  that  these  tolls  have  been  regularly        1859. 
rated  down  to  this  time,  in  that  form,  since  1719,  when        EwTof 
the  said  parish  of  Sunderland  was  severed  from  the  said         urham 
parish  of  Bishopwearmauth.     Save  in  the  said  parish  of    ^3"^^".°^ 
Sunderland,  these  tolls  were  never  rated  for  the  relief  of  wbaemouth. 
the  poor,  until  the  year  1852.    In  that  year  the  ancestor 
of  the  appellant,  who  was  then  the  lessee  of  these  tolls, 
appealed  against  the  rate  for  the  said  parish  of  Sunder- 
land, but  abandoned  the  appeal  and  agreed  with  the 
overseers  to  be  rated  on  150/.    Immediately  afterwards, 
the    townships  of  Bishopwearmouth,  Bishopwearmauth 
Pannsy    Monkwearmouth,    Monkwearmouth    Share   and 
Sauthwick,  rated  these  tolls.     The  appellant  has  never 
resided  in  any  of  the  said  townships  or  parish  in  which 
he  is  so  rated  in  respect  of  the  said  tolls,  but  he  is  rated 
in  the  township  o(  Bishopu^earmouth  in  respect  of  certain 
railway  and  shipping  staiths  occupied  by  him.     The 
Court  was  to  be  at  liberty  to  draw  such  inferences  of 
fact  as  might  be  drawn  by  a  jury  upon  a  trial  at  Nisi 
Prinsf,  and  also  might  cause  the  case  to  be  amended  in 
any  manner  that  the  Court  might  think  proper. 

The  appellant,  in  respect  of  the  tolls  in  question,  is 
rated  as  follows : — 

£     s.  d. 
In  the  township  of  Bishopwearmouihj  at  100    0    0 

In  the  township  oi  Monkwearmouth  Shore,  at  110  0  0 
In  the  township  ot  Monkwearmouth^  at  -  20  16  8 
In  the  township  of  Southwick,  at  -  -  7  6  8 
In  the  parish  of  Sunderland,  at  -         -  150    0    0 

Inthetow[i8hipo{BishopwearmouthPanns,at    15    0    0 

£403     3     4 
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their  land ;  but  not  for  such  duties  as  they  received  from 
ships  merely  entering  the  harbour  and  other  parts  of  the 
port^  which  were  not  their  property.  That  case  shews  that 
the  test  of  the  rateability  of  such  tolls  is  whether  or  not 
they  are  paid  for  the  use  of  the  soil.  In  the  present 
case,  the  tolls  have  been  paid  for  the  use  of  the  soil  from 
time  immemorial ;  and  have  not  been  severed  from  the  soil 
by  any  of  the  enactments  set  out  in  the  case.  As  consti- 
tuting part  of  the  annual  profits  of  land  occupied  by  the 
appellant  in  the  respondent  township,  they  are  clearly 
rateable  in  the  parish  of  Sunderland  and  all  the  five 
townships  in  which  they  are  now  rated;  into  all  of  which 
ships  paying  the  toll  come. 


Atherton^  contrjt.  The  toll  is  a  single  and  indivisible 
toll  for  *^  anchorage  and  beaconage,"  enjoyed  by  the 
appellant  quite  independently  of  his  enjoyment  of  the 
soil  of  the  port;  although  it  is  true  that  he  acquired  the 
right  to  the  toll  by  the  same  lease  which  gave  him  pos- 
session of  the  soil.  Many  of  the  ships  which  pay  the  toll 
anchor  on  the  portion  of  the  soil  between  high  and  low 
water  mark ;  and  the  case  finds  that  this  portion  forms 
no  part  of  the  land  demjped»  but  belongs  to  different 
owners,  who  impose  another  toll  upon  ships  for  its  use. 
^  Anchorage"  is  defined  by  Lord  Hah^  in  his  work  De 
Portibus  MarUt  part  2,  chap.  6  {Hart/ravels  Collection 
of  Law  Tracts,  vol  i.,  p.  74),  as  follows:  *^  Anchon^, 
or  a  prestation  of  toll  for  every  anchor  cast  there ;  and 
sometimes  though  there  be  no  anchor.  And  this  doth 
in  truth  properly  and  prima  facie  arise  fi'om  or  in  respect 
of  the  propriety  of  the  soil,  and  is  an  evidence  of  it  But 
yet  it  is  not  so  always,  but  grows  due  in  respect  of  the 
franchise ;  for  many  times  where  the  shore  of  a  harbour 
belongs  to  a  private  lord  or  owner,  yet  if  at  full  sea  a 
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ship  lets  fall  ao  anchor  upon  that  place,  the  king  or  lord 
of  the  port  in  point  of  franchise  hath  usually  the  anchor- 
age." This  passage  shews  that  the  right  to  anchorage 
toll  may  be  severed  from  the  ownership  of  the  soil. 
[Lord  Campbell  C.  J.  No  doubt,  the  right  may  be  so 
severed.  But  in  cases  where  the  same  person  takes  the 
tolls  and  holds  the  soil,  is  not  the  presumption  the  other 
way  ?]  So  much  of  the  soil  as  lies  between  high  and  low 
water  mark  is  not  held  by  the  appellant,  and  other 
persons  take  toll  for  the  use  of  it.  But  it  b  not  to  be 
presumed  that  the  franchise  of  the  port  accrued  to  the 
Bishops  oi  Durham  from  the  mere  ownership  of  the  soil 
of  the  port.  They  acquired  the  soil  of  the  port  as  a  jus 
regale,  but  can  have  derived  the  right  to  take  tolls  in  the 
port  only  from  a  distinct  grant  by  the  Crown.  Again, 
it  is  said  by  the  other  side  that  these  tolls  are  part  of  the 
profits  derived  by  the  appellant  from  the  occupation  of 
the  soil.  But,  for  that  to  be  so,  the  profits  accruing  fit>m 
the  tolls  ought  to  be  coextensive  with  the  use  of  the  land ; 
whereas  the  tolls  are  payable  by  all  ships  entering  the 
port,  whether  or  not  they  make  any  use  of  so  much  of 
the  soil  of  it  as  b  leased  to  the  appellant  [Lord  Camp^ 
hell  C.  J.  But,  by  paymen^  of  the  toll,  ships  obtain  a 
right  to  anchor  in  any  part  of  the  port  that  they  think 
fit.]  The  fact  that  the  ships,  though  paying  him  toll^ 
may  possibly  make  no  use  of  the  appellant's  soil,  brings 
the  case  within  the  principle  of  the  decision  in  Lewis  v. 
Overseers  of  Swansea  (a).  There  tolls  and  dues  were 
payable  to  the  corporation  of  Swansea  in  respect  of  all 
goods  landed  on,  or  shipped  from,  quays  and  wharfe  on 
a  part  of  the  shore  of  the  harbour  within  the  borough^ 
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1859.  some  of  which  were  the  property  of  the  corporation  and 
Earl  of  occupied  bj  them  or  their  lessees,  and  others  were  the 
^^f^^  property  of  a  private  owner.  It  was  held  that  these  dues 
^BisHOP-°^  were  not  paid  in  respect  of  the  use  of  land,  but  were  in- 
w£ARMooTH.  Qorporeal  and  in  gross ;  and  that  neither  the  corporation, 
nor  any  one  to  whom  the  di^es  were  let  by  the  corpora- 
tion, was  rateable  to  the  poor  rate  in  respect  of  any  of 
the  dues.  Wightman  J.,  in  his  judgment  in  that  case 
says,  *^  The  toll  is  taken  without  any  distinction  as  to 
the  occupation  of  the  land  which  is  used  for  the  car- 
riage of  the  goods :  and  it  is  a  mere  accident  that  the 
corporation  are  the  occupiers  of  a  portion  of  the  land." 
So,  in  the  present  case,  it  is  a  mere  accident  that  the 
right  to  the  tolls  and  the  right  to  the  greater  part  of  the 
soil  of  the  port  are  united  in  the  appellant.  The  lease 
oi  November^  1853,  in  which  the  tolls  are  demised  sepa- 
rately from  the  land,  includes  in  the  demise  some  tolls 
which  are,  necessarily,  connected  with  the  use  of  the 
soil,  ^'pickage  and  stallage"  for  instance.  Such  tolls, 
and  such  only,  are  rateable;  Roberts  v.  Overseers  of 
Aylesbury  (a).  Further,  the  case  finds  that  the  toll  is  a 
single  and  indivisible  toll,  called  *'  anchorage  and  beacon- 
age ;*'  there  is  but  one  payment  made  in  respect  of  it 
Now  *' beaconage"  is,  clearly,  not  connected  with  the 
use  of  the  soil;  Com.  DL  *^ Navigation"  (H);  and  is 
therefore  not  rateable ;  Rex  v.  Coke  (6). 

Webby 9  in  reply.  The  case  finds  that  the  Bishops  of 
Durham  were,  from  time  immemorial,  owners  of  the  whole 
soil  and  freehold  of  the  port,  except  in  certain  parts  where 
the  adjacent  owners  are  owners  of  the  soil  between  high 

(a)  \E,^B,  423.  (*)  b  B,  i  C,  797. 
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and  low  water  mark.     It  is  evident,  therefore,  that  every        1859. 
ship  entering  the  port  must  necessarily  pass  over  some        :Eario£ 
part  of  the  soil  owned  by  the  Bkhop  and  demised  by      ^^^^^ 
him  to  the  appellant.     Moreover,  it  is  found  that  the    ^  b"^o"  *^ 
adjacent  owners  take  a  separate  toll,  distinct  altogether  ♦  ▼babmouth. 
from  that  paid  to  the  appellant,  from  all  ships  using  the 
mooring  posts  set  up  by  them.     As,  then,  those  persons 
take  that  toll  in  respect  of  the  use  of  their  soil,  it  is 
equally  reasonable  to  suppose  that  the  toll  which  the 
appellant  takes  is  levied  in  respect  of  the  use  of  so  much 
of  the  soil  as  is  vested  in  him. 

Cur.  adv.  vuU, 

WioHTMAN  J.   now  delivered  the  judgment  of  the 
Court. 

In  answering  the  first  question,  whether  the  tolls  are 
rateable,  we  are  to  consider  whether  they  are  tolls  in 
gross,  or  tolls  connected  with  the  occupation  of  the  soil : 
and  this  must  be  determined  in  the  same  manner  as  if 
the  nature  of  the  tolls  had  been  discussed  when  they 
were  received  by  the  Bishop  of  Durham  or  his  lessee, 
before  stats.  3  G.  1.  c.  iii.,  6  &  7  ^.  4.  c.  19.  and 
21  &  22  Vict  c,  45. ;  none  of  these  statutes  having  severed 
the  tolls  from  the  soil,  if  they  ever  were  connected  together. 
According  to  the  statement  in  the  case,  these  tolls  have 
always  been  taken  in  respect  of  ships  entering  and  using 
the  port  of  Sunderland.  This  port  begins  on  crossing 
the  bar  at  the  mouth  of  the  river  Wear;  extends  to  a 
bridge  near  Limley  Park  ;  comprehends  the  whole  space 
of  the  river  from  low  water  mark  on  the  north  side  to 
low  w[ater  mark  on  the  south  side ;  and  is  in  the  several 
contiguous  parishes  or  townships  on  both  sides,  usque 
ad  medium  filum  aquae.     The  Bishop  was  the  owner  of 
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1859.        the  soil  and  freehold  of  the  said  port  between  low  water 
Earl  of       mark  on  the  one  side  and  low  water  mark  on  the  other 
''▼f ^      side.     Every  ship  entering  the  port  may  have  to  cast 
^BiBHop-*^^    anchor  therein,  or  to  be  moored  to  some  moorings  aflBxed 
wKAKMouTH.    to  the  rfver,  and  sunk  in  the  river  or  on  the  quays  and 
shores  adjacent.    The  Bishop  and  his  lessees  maintained 
the  beacons  and  moorings  in  the  river  Wear.  Previously 
to  the  appointment  of  Commissioners,  the  port,  and  the 
affairs  and  business  thereof,  were  managed  and  conducted 
by  the  Bishops  of  Durham^  or  their  lessees,  under  leases 
similar  to  that  granted  to  the  appellant ;  or  by  officers 
or  others  in  that  behalf  authorized,  appointed  or  em- 
ployed by  such  Bishops  or  lessees :  and  by  such  Bishops, 
lessees,  or  officers,  beacons  were  set  up,  mooring  buoys, 
posts  and  rings  were  placed  and  fixed  within  the  port 
for  the  use  and  benefit  of  ships  entering  the  port,  and 
other  works  were  done  for  the  maintenance  of  the  port 
and  the  use  and  benefit  of  the  ships  resorting  to  it.  The 
tolls  rated  have  been  paid  immemorially  to  the  Bishop  or 
his  lessees,  and  have  been  called  *' anchorage  and  beacon- 
,  age  tolls,"  being  1*.  2rf.  for  and  in  respect  of  every  British 
ship  which  enters  the  port:  and  formerly  double  that 
sum  was  paid,  and  now,  by  Act  of  Parliament,  in  conse- 
quence of  reciprocity  treaties,  the  same  sum  is  paid  on 
every  foreign  ship  which  enters  the  port     The  tolls  are 
supposed  formerly  to  have  been  collected  by  water  bailifft 
appointed  by  the  Bishop  or  his  lessees ;  but  are  now 
received  by  the  collector  of  lighthouse  dues  in  the  port 
of  Sunderland,  at  his  office  in  the  custom  house  there. 
The  tolls  appear  to  have  been  rated  to  the  relief  of  the 
poor  in  the  parish  of  Sunderland  since  the  year  1719; 
but  they  were  not  rated  in  any  of  the  townships  into 
which  the  port  of  Sunderland  extends  till  1852.    In  that 
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year  the  ancestor  of  the  appellant,  who  was  then  lessee       1859. 

of  the  tolls,  appealed  against  the  rate  for  the  parish  of      Ei^"of 

Sunderland^  but  abandoned  that  appeal,  and  agreed  with      I^i'bhah 

the  OYerseers  of  Sunderland  to  be  rated  on  1 50L   Imme-    Overeeere  of 

Bishop- 
diatelv  afterwards  the  five  townships  named  in  the  case  wbabxouth. 

rated  these  tolls,  making  an  aggregate  of  403/.  Ss.  4^., 
which,  if  they  are  rateable,  is  admitted  to  be  the  fair 
amount.  Taking  all  these  facts  into  consideration,  we 
are  of  opinion  that  the  tolls  are  not  tolls  in  gross,  but 
are  tolk  connected  with  the  occupation  and  use  of  the 
soil.  They  seem  to  us  to  be  very  much  in  the  nature  of 
dock  dues.  The  Bishop  was  the  owner  of  the  soil  of 
parts  of  the  port,  and,  by  the  outlay  of  money  on  various 
works,  he  rendered  the  port  safe  and  commodious  for 
shipping:  in  consideration  whereof,  by  an  exercise  of 
the  just  prerogative  of  the  Crown,  he  appears  to  have 
been  authorized  to  receive  a  fixed  sum,  of  reasonable 
amount,  for  every  ship  which  entered  his  port.  Con- 
suetudines,  or  tolls,  are  almost  incident  to  every  owner- 
ship of  a  port,  and  we  think  they  are  to  be  considered 
as  payable  ratione  soli,  and  for  benefit  conferred :  not  as 
an  arbitrary  extortion  under  the  colour  of  law.  The  toll 
here  is  called  "  anchorage  and  beaconage  ;**  but  it  must 
be  considered  as  covering  all  the  accommodation  afforded 
by  the  owner  of  the  port  to  the  ships  which  frequent  it, 
as  no  other  payment  is  made  to  him.  There  was  a 
strong  objection  offered  to  *'  beaconage.^'  But  the  owner 
of  this  port  does  appear  to  have  erected  beacons  within 
the  port ;  and  the  anchorage  and  mooring  chains  are  a 
direct  use  of  the  soil  within  the  parish  and  townships 
imposing  the  rate.  If  the  use  of  the  soil  is  any  part  of 
the  consideration  for  the  payment  of  the  tolls,  we  think 
that  this  is  enough  to  connect  them  with  the  occupation 
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1859.  and  use  of  the  soil,  and  to  render  them,  rateable.  We 
Earl  of  lately  held,  in  the  Runcorn  Case,  that  tolls  called  "  an- 
DyaHAM  chorage,"  which  probably  were. for  the  use  of  the  soil, 
^i8Hop-°^  were  not  rateable ;  but  that  was  because  it  was  found 
wKABJiouTH.  that  the  corporation  of  Liverpool,  the  appellants,  were 
not  the  owners  or  occupiers  of  any  land  within  the 
township,  the  place  where  the  ships  anchored  being 
extra-parochial.  Here  the  soil  where  the  ships  anchor 
and  the  mooring  chains  were  fixed  is  within  the  parish 
or  township  of  the  respondents.  If  there  be  a  payment 
to  the  owner  of  the  soil  by  the  party  who  uses  his  soil, 
and  no  other  consideration  can  be  suggested  for  the  pay« 
ment,  must  not  the  use  of  the  soil  be  regarded  as  the 
consideration  for  the  payment?  The  tolls  originally 
connected  with  the  soil  may  be  severed  from  the  soil 
and  become  tolls  in  gross.  Here,  however,  there  is 
nothing  to  shew  such  a  severance ;  for  the  tolls  and  the 
soil  have  remained  united  in  the  same  owner.  The 
counsel  for  the  appellant  chiefly  relied  upon  the  Swansea 
Case  (a).  There  all  the  tolls  rated,  wheresoever  collected 
within  the  port,  were  considered  to  be  of  the  same 
uniform  nature ;  and  part  of  them  being  clearly  not  for 
the  use  of  the  soil  and  not  rateable,  this  was  supposed 
to  give  the  same  character  to  the  whole.  Rex  v.  Coke{b), 
and  the  other  lighthouse  cases,  were  likewise  referred  to; 
but  these  merely  decide  that  the  owner  of  the  lighthouse 
cannot  be  rated  for  passing  tolls  collected  out  of  the 
parish,  as  they  do  not  constitute  part  of  the  annual 
profits  of  the  house  or  land  where  the  light  is  placed. 
The  tolls  in  question,  on  the  contrary,  constitute  part 
of  the  annual  profits  of  land  occupied  by  the  appellant 

(a)  Leivis  v.  Overseers  ofSwanseOy  b  E.  ^  B,  506. 
(6)  bB.^a  797. 
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within  the  township^  and  therefore  they  are  rateable. 

Objection  was  made  that  the  foreshore,  between  high 

and  low  water  mark,  did  not  belong  to  the  Bishop,      Dubham 

and  that  payments  were  sometimes  made  to  the  pri-    Overeeereof 

vate   owners  of  the   foreshore  by  ships  for  the  use    wxabxouth. 

of  It.     How  can  these  conventional  payments,  made  to 

others  for  the  use  of  their  soil^  at  all  affect  the  nature 

or  the  incidents  of  the  payments  made  to  the  Bishop  for 

the  use  of  his  soil  ?     We  are  likewise  asked,  by  the  first 

question,  **  Whether  the  tolls  are  rateable  in  all,  or  which, 

of  the  said  townships  or  parish  ?"    We  answer,  in  all  in 

which  any  part  of  the  port  of  Sunderland  is  situate,  and 

to  which  ships  paying  the  toll  come.     These  seem  to  be 

the  parish  of  Sunderland  and  the  five  townships  in  which 

the  tolls  are  now  rated     There  are  other  parishes  and 

townships  into  which  the  port  extends ;  but,  as  it  is  not 

stated  that  ships  which  have  paid  the  toll  come  into  these 

parishes  and  townships,  we  do  not  think  that,  in  respect 

of  the  tolls,  there  b  any  profitable  occupation  of  the  soil 

of  the  port  within  these  parbhes  and  townships.     In 

answer  to  the  second  question,  we  are  of  opinion  that, 

in  the  parish  and  five  townships  in  which  the  tolls  are 

rateable,  they  ought  to  be  rated  upon  a  calculation  of  the 

number  of  ships  paying  the  toll,  and  coming  into  those 

parts  of  the  port  which  are  in  the  parish  of  Sunderland 

and  the  five  townships  respectively ;  and  that  they  ought 

not  to  be  rated  according  to  the  frontage  or  population, 

neither  of  which  could  afford  any  criterion  for  the  profits 

of  the  soil  of  the  port  made  within  the  parish  or  the 

townships. 

Judgment  for  the  respondents. 
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Ju/y2d. 


Johnson  against  Upham  and  another. 


Stat2^.#ilf.  ^PHE  first  count  of  the  declaration  alleged  that  plain- 

enacts  "  that  tifi^  was  tenant  to  defendants  of  the  upper  part  of  a 

Dehors  anv 

goods  OP  chat-  house,  No.  46,  New  Bond  Street,  at  a  yearly  rent,  pay- 

distrained  for  ^hle  quarterly ;  that  defendants,  pretending  that  certain 

the ten&ntOT^  arrears  of  the  said  rent  were  due  to  them,  wrongfully 


owner  of  the 
goods  so  dis- 
trained shall 
not  within 
fiye  days  next 
after  such  dis- 
tress taken, 
and  notice 
thereof" 
"  replevy  the 
same,"  uie 
person  dis- 
training may, 
after  such 
distress  and 
notice,  and 
expiration  of 
the  five  days, 
sell  the  goods. 
Stat.  11  G,2, 
c.  19.  8. 10. 
empowers  the 
person  making 
a  distress  "  to 

impound,  or  otherwise  secnre  the  distress"  "  in  snch  place,  or  on  such  part  of  the  prenL__ 
chargeable  with  the  rent^  as  shall  be  most  fit  and  convenient  for  tne  impounmng  and 
securing  such  distress." 

Held  that,  upon  the  equity  of  stat  2  ^.  #  M,  sess.  1.  c.  5.  «.  2.,  a  tender  by  the  tenant 
of  the  rent  due,  and  costs,  to  the  person  distraining,  within  five  days  after  the  distress  is 
taken  and  before  sale,  thoujB;h  after  the  distress  has  been  impounded  in  accordance  with 
Stat.  11  G.  2.  c.  19.  «.  10.,  is  a  good  tender. 

Mlia  V.  Taylor  (a)  overruled. 

Semble,  that  a  distress  is  sufficiently  impounded,  in  accordance  with  stat.  11  &.  2.  c.  19. 
8. 10.,  where,  with  the  consent  oi  the  tenant,  the  person  distraining  makes  an  inrentory  of 
part  of  the  goods  distrained,  serves  it,  together  with  notice  of  the  distress,  on  the  tenant, 
and  leaves  a  man  in  possession  on  the  premises,  but  does  not  disturb,  lock  up,  or  remove 
any  of  the  goods. 


seized  and  sold,  as  a  distress  for  such  arrears  of  rent, 
household  furniture  and  other  goods  of  plaintiff.  Aver- 
ments :  first,  that  the  goods  seized  and  sold  were  more 
than  suflScient  to  satisfy  the  said  pretended  arrears; 
secondly,  that  the  distress  was  for  more  rent  than  was 
due ;  thirdly,  that  defendants  did  not,  before  the  sale 
of  the  goods,  leave  on  the  premises  any  notice  of  the 
distress  or  of  the  cause  of  taking  the  same ;  fourthly,  that 
defendants  wrongfully  and  without  plaintiff's  consent  sold 
the  goods  without  having  them  duly  appraised ;  fifthly, 
that  defendants  did  not  sell  the  goods  for  the  best  avail- 
able price ;  sixthly,  that  although,  before  the  goods  so 


(a)  8  Af.#yr.  415. 


T. 

Upham. 
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seized  were  sold^  and  before  the  same  were  impounded,  1859. 
plaintiff  tendered  to  defendants  a  sum  sufficient  to  satisfy  johhsom 
the  rent  actually  due,  and  costs,  and  requested  them  to 
redeliver  the  said  goods  to  him,  yet  defendants  refused 
to  accept  the  sum  so  tendered,  and  wrongfully  kept  and 
withheld  the  goods  from  plaintiff,  and  sold  the  same ; 
seventhly,  that  although,  before  the  goods  so  seized  were 
sold,  and  before  the  expiration  of  five  days  from  the 
time  of  seizure,  plaintiff  tendered  to  defendants  a  sum 
sufficient  to  satisfy  the  rent  actually  due,  and  costs, 
and  requested  them  to  redeliver  the  said  goods  to  him, 
yet  defendants  refused  to  accept  the  sum9  so  tendered, 
and  wrongfully  and  maliciously  kept  and  withheld  the 
goods  from  plaintiff,  and  sold  the  same. 

Second  count:  That,  plaintiff  being  tenant  to  defendants 
as  in  the  first  count  mentioned,  defendants  seized  and 
carried  away,  as  a  distress  for  pretended  arrears  of  rent, 
household  furniture  and  other  goods  of  plaintiff,  in  excess 
of  other  goods  of  plaintiff  which  were  sufficient  to  satisfy 
the  rent  actually  due,  and  defendants  thereby  injured 
and  damaged  the  goods  seized,  and  deprived  plaintiff  of 
the  use  of  them  for  a  long  time ;  whereby  plaintiff  was 
prevented  from  letting  lodgings  as  he  otherwise  would 
have  done ;  and  was  otherwise  inconvenienced  and  in- 
jured. 

Third  count :  Trover  for  household  furniture  and  other 
goods  of  plaintiff. 

Fourth  count :  Detinue  for  the  same  goods. 

Pleas.  1.  To  the  first  three  counts ;  Not  guilty  (by 
statute;  11  G.  2.  c.  19.  s.  21.>  2.  To  the  breach  of 
duty  sixthly  averred  in  the  first  count;  a  traverse  of  the 
tender  by  plaintiff  before  the  goods  were  impounded. 
3.  To  the  same ;  a  traverse  of  the  request  by  plaintiff  to 


252  TRINITY  VACATION. 

1859.  defendants  to  redeliver  the  goods.  4.  To  the  breach  of 
Johnson  ^^^J  seventhly  averred  in  the  first  count ;  a  traverse  of 
^  ^-  the  tender  by  plaintiff  before  the  expiration  of  five  days 

from  the  seizure  of  the  goods  or  at  any  time.  5.  To  the 
same ;  a  traverse  of  the  request  by  plaintiff  to  defendants 
to  redeliver  the  goods.  6.  To  the  fourth  count;  a 
traverse  of  the  detainer.  7.  To  the  same ;  a  justification 
of  the  detainer  as  a  distress  and  impounding  of  the 
goods  for  rent  in  arrear. 

Issues  on  all  the  pleas;  and,  to  the  7th  plea,  new 
assignment  of  excess.  Plea  to  the  new  assignment; 
Not  guilty.    Issue  thereon. 

There  was  also  a  demurrer  by  defendants  to  the  breach 
of  duty  seventhly  averred  in  the  first  count  Joinder  in 
demurrer. 

And  a  demurrer  by  plaintiff  to  the  2d,  3d  and  5th  pleas. 
Joinder  in  demurrer. 

At  the  trial,  before  Wightman  J.,  at  the  Sittings  for 
Middlesex  in  last  Easter  Term,  it  appeared  that  the 
plaintiff  was  tenant  to  the  defendants,  fi'om  year  to  year, 
of  the  upper  part  of  the  house,  No.  46,  New  Bond  Street, 
which  he  let  out  as  lodgings,  the  defendants  themselves 
occupying  the  ground  floor  as  a  bookseller's  shop.  At 
Midsummer^  1858,  the  plaintiff  gave  the  defendants 
notice  to  quit  on  the  following  Christmas.  On  21st 
October,  1858,  three  quarters'  rent  being  then  in  arrear, 
,  one  Taylor  went  to  the  house  with  a  warrant  of  distress, 
signed  by  the  defendants.  The  plaintiff's  wife  (who 
resided  on  the  demised  premises,  and  had  the  sole  man- 
agement of  them,  the  plaintiff  himself  being  an  invalid 
and  living  elsewhere,)  was  fi'om  home ;  and,  the  first  floor 
being  locked,  Taylor  went  with  a  man  into  the  second 
floor  and  made   an  inventory  of  the  furniture  there; 


T. 

Upbam. 
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which,  tc^ether  with  a  notice  of  distress,  he  gave  to  a  1859. 
servant.  The  man  was  left  in  possession,  and  remained  johhson 
in  the  kitchen  by  day,  sleeping  on  the  third  floor  at 
night  The  warrant  of  distress  was  for  108/.,  alleged 
arrears  of  rent,  being  10/.  more  than  was  actually  in 
arrear.  The  notice  of  distress  was  addressed  to  the 
plainti£f's  wife,  and  was  as  follows.  "  Take  notice  that" 
''I  have  this  day  seized  and  distrained  the  goods,  chattels 
and  effects  found  on  the  premises,  the  upper  part,  situate 
Na  46,  New  Band  Street^  "  for  rent  due  and  in  arrears 
to"  defendants  ''on  29tb  September  last,  being  108/.,  and 
have  taken  an  inventory  thereof,  a  true  copy  of  which  is 
hereunder  written ;  and  if  you  do  not  pay  the  rent  so 
due,  together  with  the  charges  attending  this  distress,  or 
replevy  the  said  goods,  chattels  and  effects  in  the  inven- 
tory mentioned,  I  shall,  at  the  expiration  of  five  days 
from  the  date  hereof,  make  sale  of  the  same,  according 
to  the  direction  of  the  Act  of  Parliament,  of  which  take 
notice.  Dated  2l8t  October,  1868."  The  inventory 
specified  the  furniture  and  goods  in  the  second  floor, 
and  added  ''and  any  other  property  on  the  premises 
sufficient  to  pay  rent  and  expenses."  On  26th  October, 
1858,  at  about  10  o'clock  p.m.,  a  tender  was  made,  on 
behalf  of  the  plaintiff,  of  98/.,  the  rent  which  was  really 
in  arrear,  and  also  of  the  costs  of  the  levy,  to  the  man 
in  possession.  Defendants  were  not  then  on  the  pre- 
mises. The  man  in  possession  sent  over  to  Taylor, 
the  broker,  who  lived  near,  and  a  clerk  of  T(N/lor 
came  to  the  house  in  the  course  of  about  half  an 
hour,  when  the  tender  was  made  to  and  refused  by 
him.  On  the  following  day,  27th  October,  Taylor  came 
to  make  the  appraisement  preparatory  to  a  sale,  and 
demanded  access  to  the  first  floor  rooms,  saying  that  if 
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1859.  tbcy  were  not  opened  he  should  break  open  the  door; 
Johnson  "P^"  which  Mrs.  Johnson,  the  plaintiflF's  wife,  unlocked 
Upham  ^^  ^ooT.  The  same  thing  took  place  as  to  a  room  on 
the  third  floor.  On  the  same  day  goods  which  prored 
more  than  sufficient  to  cover  thQ  rent  really  due^  and 
expenses,  were  appraised,  and  removed  from  the  pre- 
mises to  sale  rooms  in  the  neighbourhood,  where  some 
of  them  were  sold  on  8th  November.  Those  of  them 
which  were  not  sold  were  forthwith  redelivered  to  the 
plaintiff's  wife,  at  the  house  in  Bond  Street^  at  the  defend- 
ants* expense.  A  verdict  was  taken  for  the  plaintifl*,  with 
5/.  damages,  it  being  agreed  that  leave  should  be  reserved 
to  the  plaintiff  to  move  to  increase  the  damages  bj 
60/.,  if  the  Court  should  be  of  opinion,  on  the  aigument 
of  the  demurrers,  that  the  sale  was  illegal ;  leave  bdng 
also  reserved  to  him  to  move  on  the  point  that  the  fitcts 
did  not  shew  an  impounding  in  law. 

HayeSf  Seijt.,  in  last  Easter  Term,  obtained  a 
rule  calling  on  the  defendants  to  shew  cause  why  the 
damages  should  not  be  increased  to  6521,  and  why  the 
verdict  should  not  be  entered  for  the  plaintiff  on  the 
issue  joined  on  the  allegation  that  the  defendants  sold 
after  a  tender  made  before  impounding :  on  the  ground 
that,  on  the  evidence,  no  impounding  had  taken  place 
before  the  tender.  And  it  was  further  ordered  that  the 
demurrers  should  come  on  for  argument  with  the  rale. 

Keane^  for  the  defendants  (a).  The  evidence  shews 
that  there  was  an  impounding  before  the  tender. 
Stat  11  G.  2.  c.  19.  s.  10.  empowers  the  person 
making  a  distress  **  to  impound,  or  otherwise  secure  the 

(a)  Monday,  June  6th.  Before  Lord  CanqMl  C.  X,  Whitman,  £Hr 
and  Crcmpion  Js. 
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distress"  **  in  such  place^  or  on  such  part  of  the  premises  1859. 
chargeable  with  the  rent,  as  shall  be  most  fit  and  con-  johnsoiT 
▼enient  for  the  impounding  and  securing  such  distress.**  Upham 
That  which  was  done  by  Tayhr  on  21st  October ^  1858, 
was  a  sufficient  compliance  with  this  enactment ;  Thomas 
V.  Harries  {a\  TennaniY.  Field  {b).  [Lord  Campbell  C.  J . 
It  is  now  well  settled  that  it  is  not  necessary,  in  order  to 
constitute  an  impounding,  that  the  whole  of  the  goods 
distrained  should  be  put  together  or  removed  from  the 
premises ;  but  here  the  goods  were  left  entirely  undis- 
turbed.] There  may  be  an  impounding  without  any 
disturbance  or  removal  of  the  goods ;  Firth  v.  Purvis  {n)^ 
fFashbom  v«  Black  (d).  In  the  latter  case,  it  is  true,  as 
also  in  Tennant  v.  Field  {b),  the  tenant  consented  to  the 
manner  of  impounding  adopted,  namely,  the  leaving  a 
person  in  possession  of  the  goods,  which  continued  un- 
dtstoibed,  on  the  premises.  Slight  evidence,  however, 
is  sufficient  to  prove  the  tenant's  consent  (if  his  consent 
be  necessary)  to  that  which  is  so  much  for  his  benefit ; 
and  in  the  present  case  the  acquiescence  of  the  plaintiff's 
wiie  in  Taylor's  acts,  throughout,  is  sufficient  evidence 
of  the  plaintifi^s  consent  to  them.  An  impounding,  or 
otherwise  securing,  by  putting  a  man  into  possession  of 
goods  distrained,  but  left  on  the  premises,  must  have 
been  in  the  contemplation  of  the  Legislature  when  a 
chaiige  per  cUem  for  **  man  in  possession"  was  included 
in  the  schedule  to  stat.  57  G.  3.  c.  93.,  the  Act  which 
regulates  the  charges  to  be  made  when  a  distress  is  for 
less  than  207.,  and  which  must  have  been  framed  with 
reference  to  the  practice  under  stat.  11  Cr.  2.  c.  19.  s,  10. 

(a)  IM.^0.  (595.  {b)  BE.j-B.  336. 

(c)  5  T.  B.  432.  (d)  11  East,  405,  n.  (a). 
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1859.  Such  a  method  of  impounding  was  recognised  as  su£5- 
~  Johnson  ^^^"^  '^  Child  ▼•  Chamberlain  (a) ;  and  Stoann  v.  The 
UpBAic.  ^^^^  ^f  ^^^^f^^  (*)  shews  that  mere  notice  to  the 
tenant  of  the  distress,  and  of  the  distrainor's  intention 
to  sell  the  goods  unless  they  are  repleyied  or  the  rent  is 
paid^  is  enough  to  satisfy  the  requirements  of  the  last 
mentioned  statute;  although  the  distrainor  afterwards 
quits  the  premises  and  does  not  leave  any  person  in 
possession.  The  tender  by  the  plaintiff  was  therefore 
too  latei  being  made  after  the  impounding. 

Hayes  Serjt.  and  C  fV.  Woodj  contra,  first,  the 
goods  distrained  were  not  impounded  before  the  tender 
was  made.  Stat.  \\  G.  2.  e.  19.  s.  10.  implies  a  distinc- 
tion between  to  "  impound**  and  to  "  otherwise  secure." 
It  may  be  admitted  that  the  evidence  shews  that  the 
goods  were  '<  otherwise  secured**  in  a  manner  to  satisfy 
the  statute.  They  were  not,  however,  impounded.  In 
order  to  impound  them,  it  would  have  been  necessaiy 
for  Taylor  to  have  collected  them  together  into  one  room, 
to  have  locked  the  door,  and  to  have  taken  away  the 
key.  The  distinction  is  important;  for  the  technical 
consequence,  at  common  law,  of  an  impounding,  namely 
the  ousting  of  a  subsequent  tender,  does  not  extend  to 
an  ''  otherwise  securing**  under  the  statute.  If  the  secu- 
ring of  the  goods  on  the  premises  is  equivalent  to  an 
impounding  and  ousts  the  tender,  there  is  no  moment 
of  time  at  which  a  tenant  can  legally  tender,  after  a 
distress  is  put  in,  where,  as  in  the  present  case,  the 
distress  and  the  impounding  are  concurrent  acts.  But, 
secondly,  even  assuming  that  the  goods  were  impounded 
(a)  5  A  #  Ad,  1049.  (6)  8  J?.  #  C.  466. 
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before  the  tender,  it  is  contended  that  the  tender  within  1859. 
the  next  five  days,  and  before  the  sale,  was  good,  not-  johhso* 
withstanding ;  if  not  at  common  law,  at  all  events  upon  upham. 
the  equity  of  stat.  2  fF.  ff  M.  sess.  1.  c.  5.  s.  2.  Pilking- 
tcn^s  Case  (a)  is  the  authority  generally  cited  for  the 
proposition  that  a  tender  after  impounding  is  too  late. 
That,  however,  was  a  case  of  distress  damage  feasant 
Lord  Coke's  report  of  it,  moreover,  refers  to  a  case 
**  adjudged  Trin.  33  Eliz.  between  Nevil  and  Seffrave^ 
to  the  same  effect.  But  in  the  report  of  PilkingtorCs 
Case  (a),  in  Croke  (£),  it  is  said  that  "  a  precedent  was 
cited  in  this  Courts  that  the  tender  of  amends,  after 
the  impounding,  was  good ;  which  was  Trin,  33  Ebz. 
tot.  327,  between  Bardsey  and  Segrave.'*  Probably 
the  case  which  was  actually  cited  was  Nevill  v.  Sea- 
grave  (c) ;  an  action  of  replevin  in  which  the  defendant 
avowed  for  damage  feasant;  and  the  plaintiff  replied 
that,  the  day  after  the  distress  taken,  he  tendered  suflS- 
cient  amends,  scil.  sixpence,  which  the  defendant  refused ; 
upon  which  the  plaintiff  demurred,  because  the  tender 
was  not  before  the  ifnpounding.  Gawdy  argued  that 
**  the  tender  is  good,  although  the  cattle  be  impounded ; 
and  if  the  party  that  distrained  refuseth  it,  the  owner 
may  take  them  out  of  pound ;''  and  the  Court  appears 
to  have  been  of  that  opinion,  as  they  **  gave  day  to  the 
defendant  to  shew  cause  to  the  contrary,  otherwise  judg- 
ment shall  be  given  for  the  plaintiff;*'  although  ^*  Tan^ 
JUld  at  the  bar  said  it  was  adjudged  in  Sir  Henry 
CromweTs  case  in  the  Common .  Bench,  that  tender  after 
impounding,  cometh  too  late."      Pilkingtons  Case  (a) 

(a)  5  Rep.  76  a. 

(b)  JPUkington  v.  Hastings,  Cro,  B2ix.  813. 

(c)  Cro,  Elie.  332;  Trin.  33  Elis,  rot.  323. 

VOL.    II.  S  fi.   &   & 
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1859.  wasy  however^  mainly  decided  on  another  point;  for, 
Johnson  whatever  was  the  precedent  reall  j  cited,  Croke  says  that 
VvBAu.  '*  ^^^  Court  had  not  much  regard  thereto,  because  they 
were  resolved  upon  the  last  point,  that  the  tender  to  the 
servant  was  not  good**  (a).  Granting,  however,  that 
PilkingtorCa  Case(b)  is  an  authority  that  a  tender  after 
impounding  is  too  late,  in  a  case  of  distress  damage 
feasant,  this  Court  has  said  that  that  doctrine  is  not  to  be 
extended  to  cases  of  distress  for  rent ;  Hatch  v.  Hak  (c). 
Lord  Coke,  certainly,  in  The  Six  Carpenters*  Case  (i), 
states  as  a  general  rule  that  tender  after  impounding  is 
too  late,  in  all  cases  of  distress.  He  there  says :  '*  Note, 
reader,  this  difference  that  tender  upon  the  land  before 
the  distress^  makes  the  distress  tortious;  tender  after 
the  distress,  and  before  the  impounding,  makes  the 
detainer,  and  not  the  taking  wrongful :  tender  after  the 
impounding,  makes  neither  the  one  nor  the  other  wrong- 
ful ;  for  then  it  comes  too  late,  because  then  the  cause 
is  put  to  the  trial  of  the  law,  to  be  there  determined. 
But  after  the  law  has  determined  it,  and  the  avowant 
has  return  irreplevisable,  yet  if  the  plaintiff  makes  him 
a  sufficient  tender,  he  may  have  an  action  of  detinue  for 
the  detainer  after ;  or  he  may,  upon  satisfaction  made  in 
Court,  have  a  writ  for  the  re-delivery  of  his  goods."  It 
may  be  doubted  whether  this  passage  correctly  states 
the  law  as  it  then  stood.  A  landlord  was  then  entitled 
to  hold  a  distress  as  a  mere  pledge,  till  the  rent  was 
paid ;  he  could  not  sell  it  Upon  paying  the  rent,  the 
tenant  received  back  his  goods.  But,  according  to  Lord 
CokCf  the  tenant,  if  he  neglected  to  tender  the  rent 

(fl)  PUkinffton  v.  Eastings^  Cro.  Mig,  813. 

(h)  5  Rep,  76  a,  {c)  16  Q,  B.  10. 

[d)  8  Rep,  146  a,  147  a. 
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before  the  impounding,  was  compelled  to  incur  the  costs  1859. 
of  an  action  of  replevin  in  which  he  must  necessarily  Johnson 
fail,  before  he  could  have  any  remedy  against  his  land-  upham^ 
lord  for  the  continued  detention  of  the  goods.  Supposing^ 
however,  that  such  was  the  state  of  the  law  before  the 
passing  of  stat.  2  W.^  M.  sess.  1.  c.  5.,  it  was  altered 
by  that  statute.  The  title  of  this  Act  throws  light 
upon  the  object  which  the  Legislature  had  in  view.  It 
is  entitled  <«An  Act  for  enabling  the  sale  of  goods 
distrained  for  rent,  in  case  the  rent  be  not  paid  in  a 
reasonable  time.''  And  this  object  is  further  illustrated 
by  sect.  1,  which  recites  that  **  the  most  ordinary  and 
ready  way  for  recovery  of  arrears  of  rent  is  by  distress^ 
yet  such  distresses  not  being  to  be  sold,  but  only  detained 
as  pledges  for  enforcing  the  payment  of  such  rent,  the 
persons  distraining  have  little  benefit  thereby."  As  a 
remedy  for  this  state  of  things,  it  is  enacted,  by  sect.  2y 
^that  where  any  goods  or  chattels  shall  be  distrained  for 
any  rent,"  "and  the  tenant  or  owner  of  the  goods  so 
distrained  shall  not  within  five  days  next  after  such 
distress  taken,  and  notice  thereof^  "replevy  the  same,** 
then,  at  the  expiration  of  the  five  days,  the  person  dis- 
training may  cause  the  goods  to  be  appraised  and  sold. 
Although  this  enactment,  in  terms,  restricts  the  tenant's 
remedy,  after  a  distress  has  been  put  in,  to  an  action  of 
replevin ;  still,  if  an  equitable  construction,  in  accord- 
ance with  the  intention,  is  given  to  the  Act,  it  is  evident 
that  it  was  meant  to  protect  the  tenant  also,  if  he  tenders 
the  rent  within  the  five  days,  though  after  the  distress 
is  impoanded.  [Wighiman  J.  Ellis  v.  Taylor  (a)  is  an 
authority  against  you.]    It  must  be  admitted  that  it  is. 

(a)  %M.^W,  415. 
s  2 
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1859.  In  that  case,  however,  the  judgment  was  rested  on  the 
Johnson      ground  that  Thomas  v.  Harries  (a)  and  Laddy.  Thomas  (b) 

Upham.  ^*^  already  decided  the  point.  Ladd  v.  Thomas  (i), 
however,  decided  nothing  more  than  that  a  distrainor 
may  justify  retaining  possession  of  the  distress,  notwith- 
standing a  tender  of  the  rent  made  after  the  impounding ; 
not  that  he  may  sell  the  distress  after  such  tender. 
Thomas  v.  Barries  (a)  did,  it  is  true,  decide  the  point ; 
but  is  a  case  of  very  little  weight,  as  Bosanquet  and 
Ershine  Js.  concurred  in  the  judgment  with  hesitation, 
and  Maule  J.  dissented  from  it.  In  Ellis  v.  Taylor  (c) 
the  Court  overlooked  the  distinction  which  exists  between 
a  distress  for  rent  and  a  distress  damage  feasant ;  and 
did  not  give  due  regard  to  the  form  of  the  action,  which 
was  not  replevin,  but  one  for  selling  the  distress.  That 
case  ought  now  to  be  overruled.  [Wiffhtman  J.  I  see 
that,  in  Ellis  v.  Taylor  (c),  Parke  B.,  who  seems  not  to 
have  been  in  Court  when  the  rule  was  made  absolute, 
said,  when  the  rule  was  moved  toT(d):  **  At  common 
law,  undoubtedly,  a  tender  made  after  impounding  is  too 
late ;  but  the  question  is,  whether,  upon  the  equity  of 
the  statute  2  W.  ^  M.  sess.  1.  c.  5.  s.  2.,  an  action  is  not 
maintainable  for  selling  goods  seized  under  a  distress, 
when  a  tender  of  the  rent  and  expenses  is  made  before 
the  sale,  although  after  the  impounding.  It  is  laid  down 
in  Mr.  Chitty*s  Precedents  in  Pleading^  vol.  ii.,  p.  723 
(5th  ed.),  that  in  a  distress  for  rent,  upon  the  equity  of 
this  statute,  a  sale  of  the  distress  after  tender  of  the  rent 
and  costs  would  be  illegal,  and  that  in  such  case  trespass 
is  the  proper  remedy  :  and  certainly  the  precedents  are 
constantly  in  this  form.     The  object  of  the  distress  is 

(a)  IM.^G,  695.  *      {b)  \2A,  #  E,  117. 

{e)  SM.^W.  415.  (d)  SM.fW.  416. 
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only  to  realize  the  rent-T     It  is  contended,  for  the         1859. 
plaintiff,  that  that  is  a  correct  statement  of  the  law.  Had       joHKeoiT" 
Parke  B.  taken  part  in  the  judgment  in  Ellis  v.  Taylor  (a)       xJpham 
the  decision  might  have  been  different.   Lastly,  the  third 
and  fifth  pleas  are  bad :  for  no  request  by  the  plaintiff 
to  the  defendants  to  redeliver  the  goods  was  necessary. 

Keane,  in  reply.  Ellis  v.  Taylor  (a)  is  directly  in  favour 
of  the  defendants;  and  there  is  no  authority  to  support 
the  statement  in  CMtty  there  referred  to  by  Parke  B. 
Branscomb  v.  Bridges  (6),  cited  by  Chitiy,  was  a  mere 
pleading  decision  as  to  the  proper  form  of  action  by  a 
tenant.  Stat.  2  W.  %  M.  sess.  1.  c.  5.  s.  2.  is  not  to  be 
extended  beyond  its  plain  meaning ;  and  replevin  is  the 
only  remedy  which  it  gives  to  a  tenant,  after  a  distress 
has  been  impounded.  But  even  if  the  Court  should  be 
of  opinion  that  EUis  v.  Taylor  (a)  was  wrongly  decided, 
it  will  not  overrule  the  judgment  of  a  Court  of  co-ordinate 
jurisdiction,  which  can  be  questioned  only  in  a  Court  of 
error. 

Cur.  adv.  vuU. 

WiOHTMAN  J.  now  delivered  the  judgment  of  the 
Court. 

This  was  an  action  for  selling  goods  taken  under  a 
d'lstress  for  rent,  after  tender  of  the  rent  before  the 
impounding,  and  also  after  the  impounding  and  before 
the  sale.  The  declaration  having  stated  both  the  tenders, 
there  was  a  demurrer  to  so  much  of  the  declaration  as 
stated  a  tender  after  the  impounding  and  before  the 
sale* 

(a)  8M,fW.  416.  (A)  3  Stark.  171. 


V. 

Upuax, 
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1859.  Upon  the  argument,  as  well  upon  the  points  reserved 

jQH^g^^  at  the  trial  as  upon  the  demurrer,  two  questions  were 
made.  First,  whether  there  had  been  an  impounding 
before  the  tender ;  and,  secondly,  if  there  had,  whether 
a  tender  of  the  rent,  after  the  impounding,  but  within 
the  five  days  and  before  the  sale,  was  good.  The  Court 
was  disposed  to  think  that  there  was  evidence  of  an  im- 
pounding before  the  sale ;  but  this  point  became  compa- 
ratively unimportant,  as  the  Court  was  unanimously  of 
opinion  that  a  tender  of  the  rent,  made  after  the  im- 
pounding and  before  the  sale,  is  good.  There  is  no 
doubt  but  that,  at  common  law,  a  tender  after  the 
impounding  availed  nothing,  either  in  the  case  of  a  dis- 
tress for  rent,  or  for  damage  feasant.  The  question, 
however,  arises  upon  the  equity  of  the  statute  2  W.  %  M, 
sess.  1.  c.  5.  «•  2.,  in  cases  where  a  distress  has  been  made 
for  rent.  That  statute  is  entitled  ^  An  Act  for  enabling  the 
sale  of  goods  distrained  for  rent,  in  case  the  rent  be  not 
paid  in  a  reasonable  time."  It  recites  that  **  the  most  ordi- 
nary and  ready  way  for  recovery  of  arrears  of  rent  is  by 
distress,  yet  such  distresses  not  being  to  be  sold,  but  only 
detained  as  pledges  for  enforcing  the  payment  of  such 
rent,  the  persons  distraining  have  little  benefit  thereby  f' 
and  then  it  enacts  that,  where  the  tenant  or  owner  of  the 
goods  shall  not  within  five  days  replevy  the  same,  the 
person  distraining  shall  and  may,  after  the  expiration  of 
the  five  days,  sell  the  same.  The  case  most  relied  upon 
by  the  defendants  was  that  oi Ellis  v.  Taylor  (a),  in  which 
the  Court  held,  upon  the  authority  of  two  previous  cases, 
that  a  tender  after  impounding  a  distress  for  rent  was  too 
late.     The  two  cases  were  Tliomas  v.  Harries  (i),  in 

(a)  8  Jlf.  #  fT.  415.  {h)  \M.^G.  695. 


T. 

Upham. 
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which  Movie  J.  differed  from  the  other  Judges,  and        1959. 
Ladd  V.  Thomas  (a).      Undoubtedly,  those  cases  are      johnsoh 
authorities  upon  the  point :  but,  notwithstanding  those 
decisions,  the  Judges  of  this  Court  who  heard  the  argu- 
ment were  unanimously  of  opinion  that,  upon  the  equity 
of  the  statute  of  William  and  Mary  before  referred  to,  an 
action  is  maintainable  for  selling  goods  distrained  for 
rent,  after  tender  of  the  rent  and  the  expenses,  though 
the  tender  be  made  after  the  impounding:  and  the  judg- 
ment was  only  delayed  fer  the  more  deliberate  consider- 
ation of  the  question^  in  deference  to  those  authorities. 
The  object  of  the  statute  of  William  and  Mary  seems 
hardly  to  have  been  sufficiently  adverted  to  in  the  cases  to 
which  reference  has  been  made.  At  common  law  a  tender 
of  the  rent,  after  the  impounding,  would  not  make  either 
the  distress  or  the  impounding  illegal ;  but  the  question  is, 
whether,  since  the  passing  of  the  statute  of  William  and 
Mary^  a  sale  after  tender  of  the  rent  and  expenses  is 
not  illegal,  upon  an  equitable  construction  of  the  Act. 
At  common  law,  the  goods  distrained  could  not  have 
been  sold,  and  the  statute  was  passed  to  enable  the 
landlord  to  sell  them  ^*  in  case  the  rent  be  not  paid  within 
a  reasonable  time.''  The  title  of  an  Act  of  Parliament  is 
no  part  of  the  law,  but  it  may  tend  to  shew  the  object  of 
the  Legislature.    The  common  form  of  notice  of  distress 
for  rent  concludes  by  informing  the  tenant  **  that  unless 
he  pays  the  said  rent,  with  the  charges  of  distraining  for 
the  same,  within  five  days  from  the  date  hereof,  the  said 
goods  and  chattels  will  be  appraised  and  sold  according 
to  law."    It  is  true  that,  by  the  precise  words  of  the 
statute,  the  goods  may  be  sold  unless  the  tenant  or 

(a)  \2A,^Km. 
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1859.  owner  shall  within  five  days  replevy  the  same;  and  no 
J0HH8OH  option  is  given  to  the  tenant  of  paying  the  rent  and 
ypHAM.  expenses.  If,  notwithstanding  the  alteration  of  dbtress 
introduced  by  the  statute,  the  old  rule  as  to  tender 
remains  in  all  its  strictness,  the  tenant  could  not,  during 
the  five  days,  prevent  a  sale  of  his  goods  by  tender  of  all 
the  rent  dbtrained  for  or  claimed,  with  all  costs  and 
expenses ;  but  must  either^  although  perfectly  ready  and 
willing  to  pay  all  that  is  or  can  be  required  of  him,  sub- 
mit to  a  sale  of  his  goods  at  a  great  loss  and  inconveni- 
ence, or  go  through  the  process  of  a  suit  in  replevin  for 
which  he  has  no  shadow  of  ground,  and  in  which  he  must 
necessarily  be  defeated.  The  only  object  of  the  authority 
given  by  law  to  distrain  and  sell  the  goods  being  to  procure 
payment  of  the  rent,  the  hardship  and  injustice  of  allow- 
ing the  landlord  to  refuse  payment  of  rent  and  expenses 
before  sale,  and  nevertheless  proceed  to  sell  the  goods 
after  tender  of  payment,  was  obviously  so  great,  that  it 
was  long  ago  thought  that  such  a  proceeding  by  the 
landlord  was  an  abuse  of  the  authority  given  to  him  by 
^  the  law,  and  that  an  action  on  the  case  was  maintainable 

upon  what  was  called  the  equity  of  the  statute  of  William 
and  Mary  J  against  a  landlord  who  persisted  in  selling  the 
goods  after  tender  of  the  rent  and  costs:  and,  in  the  case 
oi  EUU  V.  Taylor  (a),  already  referred  to,  Parke  B.  (who 
does  not  appear  to  have  taken  part  in  the  judgment), 
seems,  ftom  an  observation  made  by  him  when  the  rule 
was  moved  for,  to  have  been  disposed  to  think  that  such 
an  action  was  maintainable,  and  refers  to  the  precedents, 
and  particularly  to  Mr.  Chitty^s  Precedents  in  Pkading. 
The  landlord's  alleged  right  to  reject  payment  and  pro* 

(a)  8  v.  #  W.  415. 
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ceed  to  sale  after  tender  is  founded  upon  an  old  and  1859. 
technical  rule,  which  might  be  applicable  to  the  law  of  Johnboh 
distress  as  it  was  before  the  passing  of  statutes  2  W.  Sf  xjpham, 
M.  sess.  1.  c.  5.  and  II  G.  2,  c,  19.,  by  the  latter  of  which 
the  goods  distrained  may  be  impounded  or  secured  upon 
the  premises ;  but  can  hardly  have  any  reasonable  appli- 
cation to  cases  arising  since  those  statutes.  Indeed,  in 
most  cases  since  the  passing  of  the  latter  statute^  it  would 
hardly  be  possible  for  a  tenant  to  make  a  tender  after  a 
distress  and  before  impounding^  as  these  acts  are  usually 
yeiy  nearly  if  not  quite  concurrent  Our  opinion  being 
that^  upon  an  equitable  construction  of  the  statute  of 
William  and  Mary,  and  in  consequence  of  the  change  in 
the  law  relating  to  distresses  for  rent  by  that  statute  and 
Stat.  11  Cr.  2.  c.  19.,  a  landlord  ought  not  to  sell  the  goods 
after  a  tender  of  the  rent  and  costs  made  at  any  time 
within  the  five  days,  judgment  upon  demurrer  will  be 
entered  for  the  plaintiff,  and  the  rule  will  be  made 
absolute  for  increasing  the  damages  by  60L 

Judgment  on  demurrer,  for  the  plaintiff; 
and  rule  absolute  to  increase  the  damages 
to  65iL 
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Wednesday^ 
June  Sth. 


The  Queen,  on  the  prosecution  of  the  Church- 
wardens and  Overseers  of  the  Township  of 
Stockton,  against  the  Inhabitants  of  the 
Township  of  Eltet  (a). 


/^N  an  appeal  by  the  township  of  Stockton^  in  the 
county  of  Durham^  against  an  order  of  two  justices 


In  1835,  the 
pauperis 
father  and 

^Twi^iXE,,  of  ^hat  county,  dated  18th  December^  1858,  for  the 
^t^Z^  removal  of  Margaret  Storey,  single  woman,  from  the 
township  of  Ehet,  in  the  same  county,  to  Stockton,  the 
Sessions  quashed  the  order,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  on  the  following  case. 

The  settlement  of  William  Storey,  the  father  of  the 
pauper,  Margaret  Storey,  was  in  the  appellant  township. 
He  married  in  the  year  1835,  and  shortly  after,  in  the 
same  year,  went  to  reside  in  the  respondent  township. 
The  pauper  was  bom  in  the  respondent  township  on 
30th  January,  1844.  Ann  Storey,  the  mother  of  the 
pauper,  became  chargeable  to  the  respondent  township 
as  a  lunatic  on  9th  July,  1847,  and  was  removed  to  the 


reside  there 
tm  July,  1847. 
The  pauper 
was  bom  there 
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1844.    In 
July,  1847, 
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to  £^.,  as  a 
lunatic,  and 
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to  an  a^lum 
at  B,    In 
September, 
1&^,  an  order 
was  made  by 
justices,  ad- 
judging the 
mother's  set- 


tlement to  be 

in  8.  After  remaining  in  the  asylum,  at  the  charee  of  8.,  for  several  yean,  she  was 
removed  to  the  workhouse  in  8.,  and  was  maintained  there  by  8.,  as  a  lunatic,  till  her 
death  in  October,  1858.  The  pauper  continued  to  reside  with  her  fiither,  in  E,,  from  her 
birth  till  his  death,  in  DeceTnber,  1857;  and,  after  his  death,  she  remained  there  till 
February,  1858,  when  she  became  chargeable  to  E.  In  December,  1858,  an  order  was 
made  for  her  removal  to  8.,  which  was  quashed,  on  appeal,  by  an  order  of  Sessions.  Held, 
confirming  the  order  of  Sessions,  that  the  pauper  was,  by  stat.  9  &  10  Vict,  c,  66., 
irremovable  from  E, ;  for  that  the  relief  afforded  to  her  father  by  the  maintenance  of 
her  mother  did  not  deprive  him  of  the  status  of  iiremovability  from  E  which  he  had 
previously  acquired ;  that  that  status  was  communicated  to  the  pauper,  and  that  she 
retained  it  at  the  date  of  the  order  of  removal 


(a)  TfaJB  case,  which  should  have  been  reported  amongst  those  of 
Trinity  Term,  has  been  accidentally  misplaced. 


XXIIL  VICTORIA-  267 

lunatic  asylam  at  Bensham,  in  the  county  of  Durham.  IS59. 
An  order  was  duly  obtained  firom  two  magistrates  of  The  Queen 
the  county  of  Durham,  on  19th  September,  1849,  adjudg-  j,J^-^ 
ing  the  settlement  of  the  said  Ann  Storey  to  be  in 
the  appellant  township,  and  ordering  that  township  to 
pay  for  her  maintenance  from  I9th  September,  1848, 
being  twelve  months  previous  to  obtaining  the  order. 
Ann  Stare;/  was,  several  years  afterwards,  removed  from 
the  said  lunatic  asylum  to  the  union  workhouse  in  the 
appellant  township,  and  was  maintained  as  a  lunatic  by 
the  appellant  township  to  the  time  of  her  death,  which 
occurred  there  on  10th  October,  1858.  The  pauper, 
Margaret  Storey,  continued  to  reside  with  her  father  in 
the  respondent  township  from  her  birth  till  the  time  of 
his  death.  He  died  on  8th  December,  1857,  having 
resided  in  the  respondent  township  since  the  year  1835. 
The  pauper  continued  to  reside  in  the  respondent  town- 
ship after  her  father's  death,  and  became  chargeable  to 
the  respondent  township  on  6th  February,  1858,  and  on 
18th  December,  1858,  an  order  for  the  removal  of  the 
said  pauper  to  the  appellant  township  was  obtained. 

It  was  contended  by  the  appellant  township  that  the 
pauper  was  irremovable,  under  stat  9  &  10  Vict.  c.  66. 
«.  1.  The  Court  of  Quarter  Sessions,  being  of  that 
opinion,  quashed  the  order. 

The  question  for  the  opinion  of  the  (^ourt  was. 
Whether  the  pauper  Margaret  Storey  was  irremovable 
from  the  respondent  township. 

If  the  Court  should  be  of  opinion  that  she  was,  then 
the  order  of  Sessions  was  to  be  confirmed,  and  the  order 
of  removal  quashed  If  the  Court  should  be  of  opinion 
that  she  was  not,  then  the  order  of  Sessions  was  to  be 
quashed,  and  the  order  of  removal  confirmed. 
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1859.        entitled  to  consideration,  if  the  order  of  removal  had 
The  QuxBH    ^^^  made  during  the  mother's  lifetime ;  but  the  mother 
Elvbt.       ^^  ^^^  when  it  was  made.     The  pauper,  therefore, 
then  continued  irremovable. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
pauper,  by  her  residence  with  her  father,  acquired  the 
status  of  irremovability.  This  status,  which  the  father 
had  acquired  before  he  received  relief  through  his  wife, 
was  not  taken  from  him  by  such  subsequent  receipt  of 
relief.  And  at  the  time  that  the  order  for  her  removal 
was  made,  the  pauper  continued  irremovable,  her  mother 
being  then  dead. 

WiGHTMAN  J.  By  her  residence  with  her  father  the 
pauper  became  irremovable,  and,  as  she  continued  to 
reside  in  the  respondent  township  down  to  the  time  that 
the  order  for  her  removal  was  made,  and  her  mother  had 
died  before  that  time,  she  was  then  still  irremovable. 

Erle  J.  The  &ct  that  the  father  of  the  pauper 
received  relief  after  he  had  acquired  the  status  of  irre-* 
movability  does  not  appear  to  me  to  affect  the  question. 
When  her  father  died,  the  pauper  had  acquired  an 
independent  status  of  irremovability,  which  she  retained 
down  to  the  time  that  the  order  of  removal  was  made. 

Crohfton  J.  had  left  the  Court. 

Order  of  Sessions  confirmed. 


END  OF   TRINITY   VACATION. 
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The  Jadges  who  usually  sat  in  Banc  in   this  Term 
were: 

CocKBUBN  C.  J.           I  Hill  J. 

WlOHTMAN  J.  BlACKBUBN  J. 


Archer  against  Jambs  and  another. 
(Reported  2  B.^  S.  61.) 


Friday, 
November  ^ih. 


Newcomb  and  another  against  De  Rocs. 


Saturdayf 
Navember  5th. 


T>     C.  ROBINSON  moved  for  a  prohibition  to  the  Defendant, 

JLJ  m  ,      residing  and 

Judge  of  the  County  Court  of  Stamford^  to  restrain  canning  on 

business  in 
London, -wrote 
to  plaintiffs,  residing  and  carrying  on  bnsiness  in  8.,  ordering  them  to  do  certain  work 
for  nim.  The  letter  was  receiyed  hj  plaintiffs,  and  the  work  was  done,  in  ^.  A  summons 
having  issued,  upon  plaintiff*  apphcation,  against  defendant,  in  the  County  Court  of  8., 
by  leave  of  the  Kegistrar,  to  recover  the  amount  due  for  such  work :  Held,  that  the  whole 
cause  of  action  arose  within  the  district  of  that  Court,  and  that  the  Registrar  therefore  had 
jurisdiction  to  issue  the  summons,  under  stat.  9  &  10  Vict,  c.  95.  s,  S).  and  stat.  19  &  20 
Vict,  c.  108.  #.  15. 
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1859.       further  proceedings  in  a  plaint  issued  from  that  Court 

Nbwcomb     '^7  ^^^  pliuntifiis  against  the  defendant. 

J>z  RooB  ^^  appeared  from  the  affidavit  that  the  pldntifis,  who 

were  stationers  residing  and  carrying  on  business  at 
Stamford^  had  sued  the  defendant,  who  was  a  vendor  of 
patent  medicines  in  Bemers  Street^  London,  to  recover 
3/.  4^.  \0d.  balance  of  account  for  advertisements  inserted 
by  the  plaintiffs  in  certain  newspapers,  on  the  defendant's 
order.  The  arrangement  between  the  plaintifis  and 
the  defendant  had  been  that  certain  advertisements  were 
to  be  inserted  by  the  plaintiffs  for  the  defendant,  for 
which  the  plaintifis  were  to  receive  payment  in  goods, 
and  which  goods  were  delivered  by  the  defendant  in 
London  to  the  plaintiffs'  order.  All  orders  given  by  the 
defendant,  or  on  his  behalf,  to  the  plaintiffs  for  the 
insertion  of  advertisements,  and  all  communications 
relating  to  the  transactions  between  the  plaintiflb  and 
the  defendant,  were  written  in  London,  and  transmitted 
through  the  post  thence  to  Stamford.  The  defendant 
did  not  reside  or  carry  on  business  within  the  jurisdiction 
of  the  Stamford  County  Court  In  the  particulars  of 
demand  the  defendant  was  debited  with  21/.  3«.  Id.,  for 
various  advertisements,  and  with  1/.  10«.  for  <*  cash,"  and 
2/.  \s.  llcf.,  for  '^  returns:"  and  was  credited  with  the 
amount  of  the  goods  received  by  the  plaintifis  ''on  sale 
or  return." 

B,  C.  Robinson,  for  the  defendant.  Stat.  9  &  10  Vict 
c.  95.  $.  60.  enacts  that  the  summons  in  a  County  Court 
plaint  ''may  issue  in  any  district  in  which  the  defendant" 
"shall  dwell  or  carry  on  his  business  at  the  time  of  the 
action  brought ;  or,  by  leave  of  the  Court  for  the  district 
in  which  the  defendant"  "  shall  have  dwelt  or  carried  on 
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his  business,  at  some  time  within  six  calendar  months  1859. 
next  before  the  time  of  the  action  brought,  or  in  which  nbwoomb" 
the  cause  of  action  arose,  such  summons  may  issue  in  j^^^  B,o6a, 
either  of  such  last  mentioned  Courts."  And,  by  stat. 
19  &  20  Vict.  c.  108.  *.  15.,  "  The  registrar  of  any  County 
Court  may  issue  a  summons  against  any  defendant 
residing  out  of  the  jurisdiction  of  such  Court,  at  any 
time,  upon  the  application  of  any  plaintiff  who  will 
depose  before  such  registrar  that  his  cause  of  action  has 
•  arisen  within  the  jurisdiction  of  such  Court,  in  like  man-* 
ner  as  any  Judge  of  any  County  Court  has  now  power  to 
issue  any  such  summons.''  The  summons,  in  the  present 
case,  was  issued  on  the  assumption  that  the  cause  of 
action  arose  within  the  district  of  the  Stamford  County 
Court.  But  "the  cause  of  action"  means  the  whole 
cause  of  action ;  Re  Fuller  (a),  Borthwick  v.  Walton  (fi), 
Jttckson  V.  Beaumont  (c).  Here,  the  whole  cause  of 
action  did  not  arise  within  the  district  of  the  Court  from 
which  the  summons  issued.  The  order,  which  was  part 
of  the  contract,  was  given  out  of  the  district,  though  the 
work  was  done  within  it ;  as  in  Borthwick  v.  Walton  (£). 
[Wightman  J.  The  order  was  received  at  Stamford; 
and  it  was  no  contract,  or  part  of  a  contract,  until 
received  and  accepted.]  The  causa  causans  was  the  wri- 
ting the  letter  giving  the  order.  The  defendant  had  no 
further  control  over  the  letter  after  he  had  posted  it. 
[Cochburn  C.  J.  That  is  only  in  consequence  of  the 
regulations  of  the  Post  OflSce.  The  defendant  could 
write  again,  before  the  receipt  and  acceptance  of  the 
order,  and  revoke  it.]  In  Rex  v.  Burdett  (d)  it  was 
held  by  the  majority  of  the  Court  that  a  delivery  at  a  post 

(a)  2E,4-B.  573.  (i)  15  Ckm.  B.  501.  * 

(<?)  11  Exeh,  300.  (d)  4  B.  #  Aid.  95. 

VOL.    II.  T  E.    &   E. 
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1 859.  ofBce,  in  one  county,  of  a  letter,  containing  a  libel,  directed 
Nbwoomb  *^  ^^^  received  by  a  person  in  another  county,  was  a  pub- 
Db  Roo8  location  of  the  libel  in  the  first  county.  To  put  an  ex- 
treme case :  Suppose  that  the  plaintifls  and  the  defendant 
were  standing  on  different  sides  of  the  boundary  line  of  the 
Stamford  district,  and  that  the  order  was  then  verbally 
given  by  the  defendant,  and  accepted  by  the  plaintifis ; 
surely  part  of  the  contract  would  arise  without  the  district 
Further,  the  plaintiffs^  particulars  do  not  shew  where  the 
cause  of  action  with  respect  to  the  two  items  of  '*  cash'* 
and  "returns"  arose.  [Cockbum  C.  J.  If,  on  the  trial, 
the  plaintiffs  did  not  prove  that  the  cause  of  action  with 
respect  to  those  items  arose  within  the  district,  those 
items  would  of  course  be  disallowed.  Hill  J.  You  are 
asking  us  to  review  the  decision  of  the  registrar.]  He 
has  no  discretion:  he  must  issue  the  summons  if,  a(>- 
cording  to  the  language  of  the  41st  rule  of  practice  of  the 
County  Courts,  **  he  is  satisfied"  that  the  cause  of  action 
arose  within  the  district.  \_Cockburn  C.  J.  You  are 
bound  to  shew  us  that  he  was  satisfied  upon  insufficient 
grounds.] 

CocRBURN  C.  J.  I  am  of  opinion  that  there  should 
be  no  rule.  Admitting  that,  to  enable  the  registrar  to 
issue  a  summons  to  a  defendant  residing  beyond  the 
district,  the  wliole  cause  of  action  must  have  arisen  within 
that  district,  I  think  that,  here,  the  whole  cause  of  action 
did  arise  within  the  district  of  the  Stamford  County 
Court  The  cause  of  action  is  work  done  by  the  plain- 
tiffs at  the  request  of  the  defendant  The  request  of 
the  defendant  was  made  in  London^  by  letter;  but  it  was 
not  such  a  request  as  created  a  contract  until  it  was 
received  and  accepted  by  the  plaintifis;  and  that  took 
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place  at  Stamford  i   wbere,  also,  the  work  was  done.        1859. 

The  whole  cause  of  action,  therefore,  both  the  work  and  nbwoomb 

the  contract  under  which  it  was  performed,  arose  at  paJoo*. 
StamfardL 

WiGHTMAN  J.  concurred* 

Hill  J.  I  accept  the  test  proposed  by  the  defendant's 
counsel.  Suppose  the  two  parties  stood  on  different 
sides  of  the  boundary  line  of  the  district :  and  that  the 
order  was  then  verbally  given  and  accepted.  The  con- 
tract would  be  made  in  the  district  in  which  the  order 
was  accepted.  Here  the  order  was  accepted  in  the 
district  of  the  Stamford  County  Court;  and  the  work  was 
done  within  that  district.  The  whole  cause  of  action, 
therefore,  arose  within  that  district. 

(Blackburk  J.  was  absent.) 

Rule  refused. 


The  QuEBK  against  The  Inhabitants  of  Sblborne.  ivedmsda^, 

^  Novmher  9th. 

UPON  an  appeal,  at  the  Sessions  for  Middlesex,  in   In  May,  1845, 
.       .  a  minop,  whoa© 

October,  1 858,  against  an  order  of  two  justices,  for  the   father  was 

removal  of  Marian  Andrews,  wife  of  John  Jndrew  Andrews  in  s,,  left  hia 

father's  house 
for  London^ 
with  his  father's  consent,  and  entered  the  Metropolitan  Police.  He  oontinued  to  live  ifl 
London  and  to  serve  in  the  Police  from  that  time  till  May,  1846;  when,  being  still  under 
a^,  he  married.  During  the  whole  time  between  his  coming  to  London  and  his  mar- 
riage, he  might  have  returned  to  his  father's  house  to  reside,  but  never  did  so.  At  Lady 
Day,  1846v  mB  fiither  gained  a  settlement  in  U.  Held,  that  the  son  was  not  emancipated 
until  his  marriage ;  that,  consequently,  he  derived  from  his  father  the  settlement  in  H, ; 
fo  that  the  son's  wife  and  children  were  not  removable  to  8. 

T   2 
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1859.        (therein  stated  to  be  then  insane),  and  her  four  infant 

The  QuBBM     children,  from  the   parish  of  Saint  Matthew^  Bethnal 

Inhabitants  of    ^^^^"  ^^  county  of  Middlesex,  (the  respondent  parish), 

Sblbornb.     to  the  parish  of  Selbome,  in  the  county  of  Sovthamptan, 

(the  appellant  parish),  the  Sessions  confirmed  the  order, 

subject  to  the  following  case. 

The  paupers  are  the  wife  and  lawful  children  of  John 
Andrew  Andrews,  who  is  now  insane  and  an  inmate  of  a 
lunatic  asylum,  and  who  never  did  any  act  whereby  to 
gain  a  settlement  in  his  own  right.  The  said  J.  A* 
Andrews  is  the  lawful  son  of  John  Andrews  and  Ann  his 
wife,  and  was  bom  on  3d  October,  1827.  The  said 
John  Andrews  gained  a  settlement  in  the  said  parish  of 
Selbome  by  renting  and  paying  rates  for  a  farm  in  that 
parish,  which  he  quitted  at  Michaelmas,  1844.  At  Lady 
Day,  1845,  he  became  tenant  of  land  and  a  house  in  the 
parish  of  Hampton,  in  the  county  of  Middlesex,  and,  at 
Lady  Day,  1846,  he  became  settled  in  the  said  parish  of 
Hampton,  by  renting  and  paying  rates  for  the  said  land 
and  house.  The  said  J.  A.  Andrews  always  lived  at  home 
^ith  his  said  father  as  part  of  his  family,  and  was  un- 
emancipated  up  to  the  month  of  May,  1845,  when  (with 
his  father*s  sanction)  he  engaged  himself  as  a  police 
constable  in  the  Metropolitan  Police  Force,  and  resided 
in  London  as  such  constable,  and  he  never  afterwards 
returned  to  reside  at  his  said  father's  house,  but  only 
went  there  as  a  visitor :  though,  during  the  whole  time 
until  his  marriage,  he  might  have  returned  if  he  had 
been  so  disposed.  When  the  settlement  in  Hampton 
was  completed,  at  Lady  Day,  1846,  the  said  J.  A.  Andrews 
was  nearly  nineteen  years  of  age,  had  left  his  father's 
house,  and  was  serving  as  a  constable  in  the  Metropolitan 
Police  Force,  and  continued  so  to  serve  until  16th  May, 
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1846,  when  he  was  married,  not  having  been  married        18C9 
before  that  time.    Hampton  is  twelve  miles  from  London^    The  Qvekn 
and   while   the  said  J.  A.  Andrews  continued  in  the    inhabitant*  of 
Police  Force  it  was  necessary  for  the  proper  discharge  of     Silbobhb. 
his  duty  as  a  constable  that  he  should  reside  in  London^ 
and  he  did  so  reside  there. 

It  was  contended,  on  behalf  of  the  appellants,  that  the 
said  J.  A.  Andrews  was  not  emancipated  at  the  comple- 
tion of  his  father*s  settlement  at  Hampton^  nor  until  his 
marriage. 

It  was  contended  by  the  respondents  that,  by  leaving 
his  father's  house  and  enlisting  as  a  constable  in  the 
Police  Force,  and  continuing  to  serve  in  that  force  from 
Maj/y  1845,  until  his  marriage  in  1846,  he  was  during 
the  whole  of  that  time  free  from  his  father's  control,  and 
had  ceased  to  be  a  member  of  his  father's  family,  and 
must  now  be  considered  as  emancipated  at  the  completion 
of  his  father's  settlement  at  Hampton. 

The  question  for  the  opinion  of  the  Court  was.  Whether 
the  said  J.  A.  Andrews  was  now  to  be  considered  as 
emancipated  at  the  time  of  the  completion  of  his  father's 
settlement  at  Hampton. 

If  the  Court  should  be  of  opinion  that  he  must  now 
be  considered  as  emancipated  before  the  completion  of 
such  settlement,  the  order  of  removal  was  to  stand  con- 
firmed ;  but  if  the  Court  should  be  of  a  contrary  opinion, 
the  said  order  was  to  be  quashed. 

iV,  Smarts  in  support  of  the  order  of  Sessions.  The 
pauper's  husband,  J.  A,  Andrews,  was  emancipated  at 
the  time  of  his  father's  gaining  the  settlement  at  Hamp^ 
ton^  in  1846.     It  may  be  conceded  that  J.  A.  Andrews 
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1859.  was  not  emancipated  by  reason  merely  of  his  serving  in 
The  QvBSN  the  Metropolitan  Police  Force,  and  residing  apart  from 
Inhabitants  of  ^^  father.  He  became  emancipated,  however,  by  his 
Selborhe.  marriage,  whilst  under  age,  in  May,  1846.  And  the 
emancipation,  thus  acquired,  is  to  be  reckoned  back  to 
the  date  of  his  entrance  into  the  Police.  In  Bex  v. 
Rotherfield  Greys  (a)  it  was  held  that  a  minor,  who, 
having  enlisted  into  the  Marines,  was  discharged  from 
that  service,  and  returned  to  his  lather^s  &mily  before 
he  attained  the  age  of  twenty-one  years^  was  not 
emancipated.  But  BayUy  J.,  in  giving  judgment, 
said,  ^'In  this  case,  the  pauper,  by  enlisting  into  the 
Marines,  became  subject  to  the  control  of  the  crown, 
and  continued  subject  to  that  control,  as  long  as  the 
period  of  his  service  continued  ;  and  if  he  had  remained 
in  the  army  till  the  age  of  twenty-one  years,  his  eman- 
cipation would  undoubtedly  relate  back  to  the  time  of 
his  enlistment;  but  before  he  attained  the  age  of  twenty* 
one  years,  the  relation  between  him  and  the  crown 
ceased,  and  he  returned  to  and  constituted  part  of  his 
father's  family,  and  of  course  again  became  subject  to 
the  parental  control.^  In  the  present  case  the  pauper 
was,  as  a  policeman,  under  the  control  of  the  State, 
uninterruptedly,  till  his  marriage;  and  his  marriage 
whilst  under  that  control  had  the  same  effect  as,  according 
to  Bayley  J.,  his  attainment  of  the  age  of  twenty-one, 
under  the  same  circumstances,  would  have  had.  Service 
as  a  policeman  is  equally  of  a  nature  to  exclude  parental 
control,  with  service  as  a  soldier.  [  Wightman  J.  To  have 
the  effect  for  which  you  contend,  the  service  must  be 

(a)  1£.#  0.545. 
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such  as  permanently  to  exclude  parental  control.     The        i859. 
service  of  a  soldier  is  of  that  nature :  for  he  cannot  return     The  Quekn 
home  at  his  own  option.     But  a  policeman  may  quit  jni^^^jj^t^  ^f 
the  force  whenever  he  chooses.]     A  policeman,  no  less     Selbobki, 
than  a  soldier,  becomes,  as  such,  subject  to  an  authority 
paramount  to  that  of  his  parent.    The  present  case  is, 
therefore,  distinguishable  from  Bex  v.  Lytchet  Matra- 
verse  (a),  where  the  pauper  had  subjected  himself  to  an 
authority  subordinate  to  the  parental.    Reffina  v.  Scam-- 
monden  {b)  will  be  relied  upon  on  the  other  side ;  but, 
there,  the  service  of  the  pauper  in  the  militia  was  only 
for  twenty-eight  days  in  the  year;   so  that  his  duties 
were  not,  like  those  of  a  policeman,  such  as  wholly 
and  permanently  to  exclude  parental  control.     [Hill  J. 
What  difference  is  there  between  the  case  of  a  police- 
man and  that  of  an  apprentice?   Service  as  an  apprentice 
has  been  held  not  to  exclude  parental  control ;  Rex  v. 
Huggate  (c).]  An  apprentice  serves  a  private  master ;  a 
policeman  serves  the  State. 

Metcalfe,  contra,  was  not  called  upon. 

WioHTBiAN  J.  We  are  of  opinion  that  the  service  of 
the  pauper's  husband  in  the  Police  Force  was  not  suffi- 
cient to  cause  his  emancipation  to  relate  back  to  the 
commencement  of  that  service.  The  only  cases  to  be 
found  in  the  books,  in  which  an  entry  into  service  by  a 
minor  has  been  held  to  exclude  the  parental  control  of 
his  father,  are  cases  where  the  service  was  as  a  soldier. 
The  distinction  between  those  cases  and  the  present  is, 

(a)  7  -B.  #  a  226.  (6)  8  Q.B.  349. 

(c)  2JB.fJId.5&2. 
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1859. .  that  a  soldier  cannot  himself  put  an  end  to  his  service. 

The  QuEBN  inasmuch   as  the  military  authorities  would  not  allow 

iBhabitantB  of  ^™  »  whereas  a  policeman  can  quit  the  force  whenever 

Sblboams.  ijg  jg  gQ  disposed. 

Hill  J.  I  am  of  the  same  opinion.  The  case  ex- 
pressly finds  that,  during  the  whole  time  that  the  pauper's 
husband  was  serving  in  the  Police  Force,  he  might  have 
returned  to  his  father's  house,  if  he  had  been  so  disposed. 
Had  he  been  a  soldier,  he  would  not  have  been  at  liberty 
to  return.  The  cases  cited,  to  which  I  may  add  that  of 
Bex  V.  Wobum  (a),  are  expressly  in  point  to  shew  that 
the  emancipation  of  the  pauper's  husband  has  no  such 
relation  back  as  is  contended  for. 

Blackburn  J.  I  am  of  the  same  opinion.  The  dis- 
tinction is  obvious  between  the  position  of  a  soldier  and 
that  of  an  apprentice  or  other  person  who  has  an  option, 
which  a  soldier  has  not,  to  terminate  his  service. 

Order  of  Sessions  quashed, 
(a)  8  715.479. 
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Clabk^  appellant,  against  Hague,  respondent.    Wednesday, 


NavcTiiber  9th. 


CASE  stated  by  justices,  andcr  stat.  20  &  21  Vict  Bystat.l2;&l3 


C.  43.  "  every  person 

At  a  Petty  Sessions,  holden  at  Loughbarough^  in  the  ^j.  ^  ^-^  ^^ 
county  of  Leicester,  on  7th  Ajnil,  1859,  before  two  jus-  ^e^^t^^^J^^" 
tices  of  the  peace  for  the  said  county,  an  information  P^*^®  ^°^  ^* 

*  •' '  purpose  of 

was  preferred  by  the  respondent  against  the  appellant,  ^^^f(l    .„ 
under  stat.  12  &  13  VtcL  c.  92.  s.  3.,  for  that  the  appel-  "  or  shaU  pe^ 

mit  or  sufier 

lant,  on  2d  March,  1859,  at  the  parish  of  Loughborough  any  place  to 

i%A  OQ  used. 

aforesaid,  did  encourage,  aid  and  assist  at  the  fighting  of  i^  subjected 
two  cocks,  then  being  fought  in  a  certain  place  (to  wit)  ^^^^Jj 
a  bowling  alley  there,  in  the  occupation  of  the  appellant,  ^^geVoruso 
then  kept  and  used  for  the  purpose  of  fighting  cocks,  ^^  *^*  ^°  *^® 
contrary  to  the  provisions  of  the  said  statute,  intituled  of  any  such 

^  *  place,  OP  pep- 

^  An  Act  for  the  more  effectual  prevention  of  cruelty  to  mit  op  suffep 

any  place  to 

animals."    The  appellant  was  convicted,  and  fined  10^.,  be  used  aa 
and  was  also  ordered  to  pay  the  costs  of  the  respondent,  «  and  eveiy 
and,  on  default,  to  be  imprisoned  for  fourteen  days.  S^^hi^y 

At  the  hearing  of  the  information,  it  was  proved,  on  ^'^!g  ®°jV 
the  part  of  the  respondent,  that,  on  the  day  named  in  ?!*?*?^*^, 
the  information,  at  a  bowling  alley  belonging  to  the  *l^^^^t\i 
appellant's  licensed  victualling  house  at  Loughborough^  afopesaid,"  ia 
two  cocks  were  fought  by  the  appellant  and  one  John  a  penalty  not 
Tayhr.  The  justices  were  of  opinion,  upon  the  evi-  ®^Held,  §iat 
dence  produced  before  them,  that  the  said  appellant  and  no^S^^^U 

lattep  penal^ 
by  aiding  and 
assisting  at  oock-fighting  in  any  place ;  but  only  if  the  place  be  one  so  kept  op  used 
fop  the  puppose,  as  to  subject  the  keepep  of  it  to  the  penalty  imposed  by  the  fipst  clause  of 
the  section. 
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1859.        the  said  John  Taylor  did  resort  to  the  said  bowling  alley 

Claek       with  the  intentioD  of  causing  the  said  cocks  to  fight 

Haqux.       together  there,  and  that  they  did  encourage,  aid  and 

assist  at  the  fighting  of  the  said  two  cocks  at  the  said 

place ;  but  it  was  not  proved  that  in  any  other  instance 

had  cocks  been  fought  there. 

It  was  contended,  on  the  part  of  the  appellant,  that 
there  was  no  ofience  committed  within  the  intent  and 
meaning  of  stat  12  &  13  Vict  c.  92.  s.  3.,  inasmuch  as 
the  said  section  only  applied  to  encouraging,  aiding  or 
assisting  at  the  fighting  of  cocks  in  any  place  regularly 
kept  or  used  for  that  purpose,  as  mentioned  in  the  first 
clause  of  the  said  section;  namely,^ a  place  so  kept  or 
used  for  the  purpose  of  fighting  any  cocks,  as  to  subject 
the  keepers  thereof  to  the  penalty  fixed  by  the  said  sec- 
tion, and  that  it  did  not  appear  that  the  said  bowling 
alley  was  a  place  so  kept  or  used. 

The  justices,  howeyer,  were  of  opinion  that  the  words, 
"  Every  person  who  shall  in  any  manner  encourage,  aid, 
or  assist  at  the  fighting  or  baiting  of  any  bull,  bear, 
badger,  dog,  cock,  or  other  animal  as  aforesaid  shall 
forfeit  and  pay  a  penalty  not  exceeding  five  pounds," 
contained  in  the  concluding  clause  of  the  said  3d  sec- 
tion, applied  to  the  encouraging^  aiding  or  assisting  at 
the  fighting  of  cocks  in  any  place ;  and  that  the  words 
**  as  aforesaid"  meant  other  animals  as  aforesaid  (namely 
any  animal  of  domestic  or  wild  nature),  and  not,  as  was 
contended  by  the  appellant,  the  place  as  aforesaid 
(namely  a  place  kept  or  used  for  the  purpose  of  fighting 
any  bull,  bear,  badger,  dog,  cock,  or  other  kind  of  animal, 
as  mentioned  in  the  first  clause  of  the  said  section) ;  and 
being  also  of  opinion  that  the  evidence  given  before  them 
brought  the  case  within  the  concluding  clause  of  the  said 
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3d  BectioD,  they  conyicted  the  said  appellant  of  encoa-       1859. 
raging,  aiding  and  assisting  at  the  fighting  of  two  cocks^       clau 
at  LoughbcToiigh ;  considering,  according  to  their  con-       h^qub 
struction  of  the  Act  as  above  stated,  that  the  portion 
of  the  information  which  alleged  that  they  were  fought 
in  a  place  kept  or  used  for  the  purpose  of  fighting  cocks, 
was  not  a  material  allegation,  and  consequently  might 
be  treated  as  irrelevant  matter. 

The  question  of  law  for  the  opinion  of  the  Court  was, 
whether  it  was  an  offence,  within  the  intent  and  mean- 
ing of  the  3d  section  of  the  said  statute,  to  encourage, 
aid  or  assist  at  the  fighting  of  cocks  in  any  place,  or  only 
in  a  place  so  kept  or  used  for  the  purpose  of  fighting 
cocks,  as  to  subject  the  keeper  thereof  to  the  penalty 
prescribed  by  the  first  clause  of  the  said  section. 

Haye%y  Serjt.,  for  the  appellant  (a).  The  conviction 
is  wrong.  The  offence  created  by  the  Act  of  Parliament 
can  be  committed  only  in  a  place  kept  or  used  for  the 
purpose  of  committing  it.  There  was  no  evidence 
before  the  justices  that  the  appellant's  bowling  alley  was 
such  a  place ;  or  that  cocks  had  ever  been  fought  there, 
except  in  this  one  instance.  That  the  meaning  of  the 
Act  is  that  for  which  the  appellant  contends  is  evident, 
when  the  previous  enactments  upon  the  subject  are 
looked  at.  The  first  of  these  is  stat  3  &  4  W.\.c.  19. 
«.  29.,  which  imposed  a  penalty  upon  '*  any  person  who" 
should,  **  within  five  miles  of  Temple  Bar^  keep  or  use, 
or"  ''act  in  the  management  or  conducting  of  any  pre- 
mises or  place  whatsoever  for  the  purpose  of"  **  cock- 
fighting."   This  was  repealed  by  stat  5  &  6  fT.  4.  c.  59. 

(a)  B«foM  €k>ckhum  C  f .,  Wightman,  HiU  and  Blackburn  Jb. 
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1859.  '•  1*9  by  sect.  3  of  which  statute  a  penalty  is  imposed  apon 
Clark  "any  person"  who  '* shall  keep  or  use  any  house,  room, 
Haqub.  P^*»  ground,  or  other  place  for  the  purpose  of  running, 
baiting,  or  fighting  any**  "animal,"  "or  for  cock-fight- 
ing." It  is  clear  that  the  object  which  it  was  meant  to 
accomplish  by  these  enactments  was  the  putting  down 
places  kept  and  used  expressly  for  such  purposes  as  bull 
baiting,  cock-fighting  and  the  like.  Stat  5  &  6  fF.  4. 
c.  59.  s.  3.,  indeed,  recites  that  "cruelties  are  greatly 
promoted  and  encouraged  by  persons  keeping"  such 
places,  and  aiding  or  assisting  therein ;  and  that  "  the 
same  are  great  nuisances  and  annoyances  to  the  neigh- 
bourhood in  which  they  are  situate,  and  tend  to  de- 
moralize such  as  frequent  such  places."  The  present 
Act,  under  which  the  appellant  was  convicted,  stat. 
12  &  13  Vict  c.  92.,  repeals  stat  5  &  6  JV.  4.  c,  59., 
and  enacts,  by  sect.  3,  that  "  every  person  who  shall 
keep  or  use  or  act  in  the  management  of  any  place  for 
the  purpose  of  fighting  or  baiting  any  bull,  bear,  badger, 
dog,  cock,  or  other  kind  of  animal,  whether  of  domestic 
or  wild  nature,  or  shall  permit  or  suffer  any  place  to  be 
so  used,  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds  for  every  day  he  shall  so  keep  or  use  or  act  in 
the  management  of  any  such  place,  or  permit  or  suffer 
any  place  to  be  used  as  aforesaid ;  Provided  always,  that 
every  person  who  shall  receive  money  for  the  admission 
of  any  other  person  to  any  place  kept  or  used  for  any 
of  the  purposes  aforesaid  shall  be  deemed  to  be  the 
keeper  thereof;  and  every  person  who  shall  in  any  man- 
ner encourage,  aid,  or  assist  at  the  fighting  or  baiting  of 
any  bull,  bear,  badger,  dog,  cock,  or  other  animal  as 
aforesaid  shall  forfeit  and  pay  a  penalty  not  exceeding 
five  pounds  for  every  such  offence."    The  language  here 
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used  is  similar  to  that  employed  in  the  previous  statutes,        1859. 
and  it  is  evident  that  the  intention  of  the  Legislature       ;,Clark 
was  the  same.     The  words  "  as  aforesaid,"  in  the  con-      haqus. 
eluding  portion  of  the  section^  must  mean  **  in  any  such 
place  as  aforesaid."    It  is  only  by  systematically  and 
habitually  keeping  a  place  for  the  express  purpose  of 
cock-fighting  that  a  person  incurs  the  penalty  which  the 
Act  imposes.     And  there  is  no  pretence  for  saying  that 
the  appellant  has  kept  such   a   place.     [^Wightman  J. 
The   Act  was  passed  for  the  prevention  of  cruelty  to 
animals,  and  the  case  seems  to  be  within  the  mischief, 
if  not  within  the  letter,  of  it] 

No  counsel  appeared  for  the  respondent. 

Cur.  cidv.  vuU. 

Blackbubn  J.  afterwards  delivered  the  judgment  of 
the  Court  (a). 

This  was  a  case,  stated  under  stat  20  &  21  Vict.  c.  43. 
for  our  opinion ;  in  whidh  the  question  of  law  was  stated 
to  be  whether  it  is  an  offence,  within  the  intent  and 
meaning  of  sect.  3  of  stat.  12  &  13  Viet  c.  92.,  to  en- 
courage, aid  or  assist  at  the  fighting  of  cocks  in  any 
place,  or  only  in  a  place  kept  or  used  for  the  purpose  of 
fighting  cocks,  so  as  to  subject  the  keeper  thereof  to  the 
penalty  prescribed  by  the  first  clause  of  the  said  section. 
The  section  in  question  enacts  that  **  every  person  who 
shall  keep  or  use  or  act  in  the  management  of  any  place 
for  the  purpose  of  fighting  or  baiting  any  bull,  bear, 
badger,  dog,  cock,  or  other  kind  of  animal,  whether  of 
domestic  or  wild  nature,  or  shall  permit  or  suffer  any 
place  to  be  so  used,  shall  be  liable  to  a  penalty  not 

(a)  Thursday,  January  2Sth,  1860. 
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1859.  exceeding  6/.  for  every  day  he  shall  so  keep  or  use  or 
ClJlmc  •ct  in  the  management  of  any  sach  place;  or  permit  or 
Haoub.  8u£Per  any  place  to  be  used  as  aforesaid ;  Provided  always, 
that  every  person  who  shall  receive  money  for  the  admis- 
sion of  any  other  person  to  any  place  kept  or  used  for 
any  of  the  purposes  aforesaid  shall  be  deemed  to  be  the 
keeper  thereof.**  So  far,  the  meaning  of  the  Act  is 
plain :  it  creates  a  substantive  offence,  namely,  that  of 
keeping  or  using  a  place  for  the  purpose  of  baiting 
animals.  The  Act  then  proceeds  in  the  same  sentence : 
^*  And  every  person  who  shall  in  any  manner  encourage^ 
aid  or  assist  at  the  fighting  or  baiting  of  any  bull,  bear, 
badger,  dog,  cock,  or  other  animal  as  aforesaid  shall  for- 
feit and  pay  a  penalty  not  exceeding  5L  for  every  such 
offence."  The  Legislature  here  employ  words  apt  if 
intended  to  describe  the  accessaries  to  the  offence 
already  created,  but  not  apt  if  intended  to  create  a  fresh 
offence.  It  cannot  be  supposed  that  the  Legislature 
intended  that  those  who  are  the  principals  in  fighting 
the  animals  should  be  exempt  from  the  penalty  imposed 
on  those  merely  encouraging,  aiding  or  assisting  thereat ; 
and  in  this  view  we  are  much  confirmed  on  looking  at 
the  former  Act»  6  &  6  fT.  4.  c  59.  s.  3.,  for  which  the 
present  enactment  is  substituted,  and  which  clearly  only 
affected  those  who  frequented  such  places.  We  think, 
therefore,  that  the  intention  of  the  Legislature  was  that 
the  penalty  should  be  imposed  on  those  aiding  in  fighting 
the  animals  "  as  aforesaid/^  that  is,  in  a  place  so  used  as 
is  mentioned  before.  We  do  not  wish  to  be  understood 
as  confirming  what  appears  to  have  been  the  opinion  of 
the  justices^  that  no  penalty  can  be  incurred  unless  the 
animals  are  baited  in  a  place,  to  use  the  phrase  in  the 
case,  ''regularly  kept  for  that  purpose.**  On  this  we 
pronounce  no  decision,  as  the  justices  have  not  found 
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the  &ct8  to  raise  this  point,  nor  asked  us  any  qaestion        1359. 
upon  it;  the  only  question  submitted  to  us  being,  whether        clak 
it  is  an  offence  to  assist  in  cock-fighting  elsewhere  than       ha^uk 
in  such  a  place.     We  think  it  is  not,  and  therefore  our 
judgoienl  must  be  for  the  appellant* 

Judgment  for  the  appellant. 


Childers    against   Wooler    (sued    with    Pal-  Fnday, 

NovemherWiih, 

LISTER,    deceased   since   action   brought,   and 
before  plea.) 

''PHE  first  count  of  the  declaration  stated  that  plain-  Defendant,  as 

tiff  was  sheriff  of  the  county  of  York,  and  that  tho'haS  X  ' 

tained  judg- 
ment aeainst 
W,  F.,  took  out  a  writ  of  fi.  fa.  against  W.  F.^  wbich  was  indorsed  in  the  usiuu  form, 
the  indorsement  beingfoUowed  by  ^ese  words :  **  the  defendant  is  a"  [blank]  ''  and  resides 
at  Bedcar^  in  your  bailiwick.*'  The  plaintiff  in  the  present  action  was  sheriff  of  York- 
sJnr€f  and  he  issued  a  warrant,  setting  out  the  indorsement  of  the  writ  verbatim.  His 
officer  went  with  the  warrant  to  Reclcar,  where  W.  F.^  the  son  of  the  W.  F,  named  in  the 
'writ,  Hyed.  The  son  informed  the  offioer  that  he  was  not  the  person  against  whom  the 
"writ  was  issued,  but  that  his  father,  who  lived  at  Coatham,  an  a^acent  village,  probablj 
was ;  and  the  £&ther  subsequently  came  and  admitted  the  fact  The  officer,  however, 
seized  the  goods  of  W,  F.^  the  son,  at  Redcar,  who  afterwards  recovered  damages  against 
the  plaintiff,  as  sheriff  for  the  wrongful  seizure.  Plaintiff  brought  this  action  to  recover 
from  defendant  the  amount  of  the  said  damages  and  costs.  The  first  count  of  the 
declaration  alleged  that  defendant  bv  the  indorsement,  and  with  the  intent  that  plain- 
tiff should  act  upon  the  statement,  falselv  represented  to  plaintiff  that  the  W.  F.  named 
in  the  writ  resided  at  Redcar^  whereby  plaintiff  was  induced  to  seize.  The  second  count 
alleged  that  defendant  negligently  and  improperly,  but  with  the  view  and  intent  that 
plaintiff  should  act  upon  the  statement,  indors^  the  writ  with  a  direction  and  statement 
to  plaintiff  that  the  W.  F.  named  in  the  writ  resided  at  Redcar  ;  whereby  plaintiff,  acting 
on  such  statement,  seized.  The  third  coxmt  alleged  that  defendant,  by  the  indorsement 
required  and  directed  plaintiff  to  seize  the  goods  of  W,  F,^  residing  at  Redcar:  and  that 
plaintiff  acting  on  such  direction,  seized. 

Plea,  that  defendant  had  gooid  reason  to  believe,  and  did  believe,  that  the  W.  F. 
named  in  the  writ  resided  at  Redcar  ;  and  that  defendant  so  indorsed  and  delivered  the 
writ  with  no  other  intent  or  view  than  to  furnish  such  information  as  he  believed  to  be 
true  for  assisting  plaintiff,  as  sheriff,  in  dulv  ascertaining  whether  there  were  within 
his  bailiwick  go^s  and  chattels  of  the  said  }y.  F,  named  in  the  writ ;  and  that,  save  by 
such  indorsement  and  delivery,  defendant  did  not  state  or  represent,  or  make  or  give  any 
direction  or  statement  to  plaintiff,  or  direct  or  require  plaintiff  to  do,  as  in  the  declaration 
alleged. 

On  demurrer,  held  (dissentiente  Wiffhtman  J.),  that  the  action  was  not  maintainable, 
the  representation  allecdd  in  the  firsfk  count  not  having  been  fraudulently  made :  the  second 
count  not  alleging  or  shewing  any  duty  in  defendant,  as  between  himself  and  the  sheriff, 
to  make  the  statement  in  question :  and  the  indorsement  not  amounting  to  a  direction  to 
the  sheri^  as  alleged  in  the  third  count,  but  being  merely  a  statement  by  defendant  for  the 
puipose  of  affording  information  to  the  sheriff  leaving  him  a  discretion  as  to  acting  upon  it. 
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1859.  defendants  caused  to  be  deliyered  to  plaintiflF^  as  such 
Childkbs"  sheriflF,  a  writ  of  fieri  facias,  sued  out  of  the  Court  of 
WooLEB.  Exchequer  at  the  suit  of  James  Pattister,  against  the 
goods  and  chattels  of  one  William  Fairlmdge^  which 
said  writ  was  indorsed  with  a  direction  to  the  said  sheriff 
to  levy  91/.  195.  \0d.  ''And  defendants  then,  by  an 
indorsement  on  the  said  writ,  and  with  a  view  and 
intent  that  plaintiff  should  act  upon  the  statement  con- 
tained in  the  said  indorsement,  falsely  stated  and  repre- 
sented to  plaintiff  that  the  said  WilUam  Fairbridge  in 
the  said  writ  named,  and  against  whose  goods  and 
chattels  it  was  issued,  then  resided  at  a  place  called 
Itedcar,  within  the  said  bailiwick.*'  Averment,  that  . 
plaintiff,  confiding  in  the  said  statement  and  repre- 
sentation, and  believing  the  same  to  be  true,  and  not 
knowing  or  having  any  notice  to  the  contrary  thereof, 
was  thereby  induced  to,  and  did,  in  execution  of  the 
said  writ  as  such  sheriff,  enter  the  dwelling  house  of  a 
certain  person  in  Redcar  aforesaid,  answering  to  the 
description  given  in  and  by  the  said  indorsement,  to 
wit,  the  dwelling  house  of  the  only  William  Fairbridge 
who  resided  at  Redcar  aforesaid,  and  did  seize  and  take 
certain  goods  and  chattels  therein  of  that  person,  such 
person  not  being  the  said  WilUam  Fairbridge  in  the  said 
writ  named,  and  the  said  goods  and  chattels  not  being 
the  goods  or  chattels  of  the  said  William  Fairbridge  in 
the  said  writ  mentioned :  that  plaintiff  was  induced  and 
caused  by  the  said  statement  and  representation  to 
believe,  and  that  he  thereby  had  reason  to  believe,  and 
bona  fide  did  believe,  that  the  said  house,  goods,  and 
chattels  were  the  house,  goods  and  chattels  of  the  said 
last  mentioned  William  Fairbridge:  whereas  in  truth 
and  in  fact  the  said  William  Fairbridge  in  the  said  writ 
mentioned,  and  against  whose  goods  and  chattels  it  was 
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iflsued*  did  not,  at  the  time  of  deFendants  making  the  1859. 
said  fidse  statement  and  representation,  or  at  any  of  caiLDKRa 
the  times  aforesaid,  reside  at  Bedcar  aforesaid:  that,  ^qolke. 
upon  discovering  and  ascertaining  the  falsity  of  the  said 
statement  and  representation,  and  that  the  said  entry 
and  seizure  and  taking  were  unlawful,  he,  plaintiff, 
withdrew  from  the  possession  of  the  said  goods  and 
chattels,  and  quitted  the  said  dwelling  house,  and  ceased 
all  further  execution  of  the  said  writ  therein.  That, 
plaintiff's  entry  upon  the  said  dwelling  house  and  seizure 
and  taking  of  the  said  goods  and  chattels  being  unlawful, 
the  said  person,  whose  house  and  goods  and  chattels 
were  so  respectively  entered  upon  and  seized,  afterwards 
brought  an  action  against  plaintiff  to  recover  the  damages 
by  him  sustained  by  reason  of  the  said  entry  and  seizure 
and  taking  of  the  said  goods  and  chattels,  and  continuing 
in  the  said  bouse,  and  whereby  the  character  and  repu- 
tation of  that  person  were  injured.  That  the  said 
person,  by  the  judgment  of  the  Court,  recovered  against 
plaintiff  87/.  5^.  6d.  damages :  and  plaintiff  thereupon 
became  and  was  liable  to  pay  and  did  pay  the  said 
person  the  same ;  and  plaintiff  by  reason  of  the  premises 
was  injured,  and  was  also  put  to  and  incurred  costs  and 
expenses  in  and  about  appearing  to  the  said  action,  and 
defending  himself  against  the  same,  &c. 

The  second  count  stated  that  defendants  caused  th 
said  writ  of  fi.  fa.  to  be  delivered  to  plaintiff  to  be 
executed  as  in  the  first  count  mentioned,  the  same 
being  also  indorsed  as  therein  mentioned;  and  that 
defendants,  carelessly,  negligently  and  improperly,  but 
with  the  view  and  intent  that  plaintiff  should  act  upon 
the  direction  and  statement  next  hereinafter  mentioned, 
indorsed  the  said  writ  with  a  direction  and  statement  to 

▼OL.  II.  u  E.   &   B. 
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1859.  plaintiff,  so  being  guch  sheriff  as  aforesaid,  that  the  said 
Cbiidvbb'  ^ti^^  Fairhridge  in  the  said  writ  named,  and  against 
WooLnu  '^^^^^  goods  and  chattels  it  was  issued,  then  resided  at 
a  place  called  Redcar^  in  the  said  sheriff's  bailiwick, 
whereby  plaintiff,  acting  upon  such  direction,  and  con- 
fiding in  the  said  statement,  and  thereby  believing  that 
the  said  WilUam  Fairhridge  in  the  said  writ  named  did  re- 
side  in  the  said  place  called  Bedear,  did  enter,  &c.  Aver- 
ment (as  in  the  first  count)  that  the  said  fF.  Fairbridge 
did  not  reside  there,  and  that  plaintiff,  on  ascertaining 
it,  withdrew  firom  fiirther  possession  and  execution. 

Third  count.  That  defendants,  having  caused  the  said 
vrrit  of  fi.  fa.  to  be  issued  and  indorsed,  and  delivered  to 
plaintiff  to  be  executed,  as  in  the  first  count  mentioned, 
directed  and  required  plaintiff,  to  wit,  by  the  indorse- 
ment upon  the  said  writ,  to  execute  the  said  writ  by 
seizing  and  taking  the  goods  and  chattels  of  WiUiam 
Fairbridge^  who  then  resided  at  Bedcar,  in  the  said  she- 
riff *s  bailiwick,  as  and  for  the  goods  and  chattels  of  the 
said  WilUam  Fairbridge  in  the  said  writ  mentioned; 
and  plaintiff,  acting  upon  the  said  direction  and  request, 
and  bona  fide  believing  that  WiUiam  Fairbridge^  who 
resided  at  Redcar  aforesaid,  was  the  same  person  as  the 
WiUiam  Fairbridge  in  the  said  writ  named,  and  that 
the  goods  and  chattels  of  the  said  WiUiam  Fairbridge  of 
Redcar  were  the  goods  and  chattels  of  the  said  WiUiam 
Fairbridge  in  the  said  writ  mentioned,  and  not  knowing 
the  contrary  thereof,  did,  in  execution  of  the  said  writ, 
and  in  consequence  of  the  said  direction,  as  such  sheriff, 
enter  into  and  upon  a  certain  dwelling  house,  to  wit, 
the  dwelling  house  of  the  only  WilUam  Fairbridge  who 
resided  at  Redcar  aforesaid,  being  another  and  different 
person  than  the  said  WiUiam  Fairbridge  in  the  said  writ 
mentioned,  and  did  seize  and  take  the  goods  and  chattels 
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therein  of  the  said  fFilliam  Fatrbridge,  of  Redcar  afore-        i859. 

said,  as  and  for  the  goods  and  chattels  of  the  said  fVil"     Childers 

Sam  Fahrbridge  in  the  said  writ  mentioned:  when  in       wooler. 

truth  and  in  fact  the  said  WilUam  Fairbridge  in  the  said 

writ  named  did  not  reside  at  Redcar  aforesaid,  and  the 

said  goods  and  chattels  so  seized  and  taken  were  not, 

at  the  time  of  the  delivering  of  the  said  writ  to  the 

plaintiff  or  at  the  time  of  the  said  direction  and  request, 

or  at  any  other  time,  the  goods  or  chattels  of  the  said 

fVUliam  Fairbridge  in  the  said  writ  mentioned,  but  the 

same  then  and  afterwards  were  the  goods  and  chattels 

of  the   said  other  person   named    William  Fairbridge. 

Averment:  that,  upon  his  discovering  and  ascertaining 

that  fact,  plaintiff  withdrew  from  the  possession,  &c.  (as 

in  the  first  count). 

Second  plea,  by  defendant  fVooler.  That,  at  the  time 
of  the  making  of  the  said  indorsement  as  to  the  place  of 
residence  of  the  said  William  Fairbridge  named  in  the 
said  writ,  and  also  at  the  time  of  the  delivery  of  the  said 
writ  so  indorsed  to  the  plaintiff,  as  such  sheriff  as 
aforesaid,  he,  said  deFendant,  had  good  and  probable 
reason  to  believe,  and  then  did  in  good  faith  believe, 
that  the  said  William  Fairbridge  named  in  the  said  writ 
resided  at  the  said  place  called  Redcar;  that  defendant 
so  indorsed  and  delivered  the  said  writ  with  no  other 
intent  or  view  than  to  furnish  such  information  as  he 
believed  to  be  true  for  assisting  plaintiff,  as  such  sheriff 
as  aforesaid,  in  duly  ascertaining  whether  there  were 
within  his  bailiwick,  as  such  sheriff  as  aforesaid,  goods 
and  chattels  of  the  said  William  Fairbridge  named  in 
the  said  writ ;  and  that,  save  or  otherwise  than  by  so 
indorsing  the  said  writ,  or  by  delivering  the  same  in- 
dorsed, as  in  the  declaration  mentioned,  to  plaintiff,  he, 

u  2 
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1859.  defendant^  did  not  state,  or  represent,  or  make  or  give 
Childkm"  ^'^y  direction  or  statement  to  plaintiff,  or  direct  or  re- 
WooLXB.      q^^i*®  plaintiff  to  do,  as  in  the  declaration  alleged. 

Demurrer.     Joinder  in  demurrer. 

Issues  of  fact  were  also  raised ;  and  the  cause  came 
on  for  trial,  before  ByUs  J.,  at  York  Spring  Assizes, 
1859,  when  a  verdict  was  found  for  the  plaintiff  for 
124;.  14«.  3€f.,  subject  to  the  opinion  of  this  Court  upon 
a  special  case. 

The  case  (of  which  the  pleadings  formed  part)  stated, 
among  other  matters,  that  the  plaintiff  was  the  sheriff  of 
Yorkshire,  and  the  defendant  Wooler  was  the  attorney 
for  James  PalUster,  in  the  suit  of  Polluter  v.  Fairbridge. 
Pallister  recovered  judgment  against  Fairbridge  for 
91/.  \9s,  lOd;  and  Wooler,  as  Pallister' 8  attorney,  took 
out  a  writ  of  fi.  fa.  for  that  amount  The  writ,  which 
described  the  execution  debtor  as  '*  William  Fairbridge/* 
was  indorsed  as  follows:  ''Levy  91/.  I9s.  lOd.  and  1/.  10s. 
for  costs  of  execution,"  &c.  ''This  writ  is  issued  by" 
C.  &  B.,  "  agents  for  Octavius  Borrodaik  Wooler,  of  Dar^ 
lington,  in  the  county  of  Durham,  attorney  for  the  said 
James  Pallister.  The  defendant  is  a".[blank], "  and  resides 
at  Redcar,  in  your  bailiwick."  The  plaintiff,  by  his  un- 
dersheriff,  issued  a  warrant  directed  to  one  Armitage,  the 
sheriff's  officer,  in  which  the  indorsement  of  the  writ  was 
set  out  verbatim.  Neither  the  plaintiff,  the  undersheriff, 
or  the  sheriff's  officer,  had  any  knowledge  of  the  person 
against  whose  goods  the  execution  was  issued,  save  what 
they  derived  from  the  indorsement  of  the  writ;  and  they 
and  the  defendant  acted  bona  fide  in  the  matter.  The 
sheriff's  officer  went,  with  the  warrant,  to  the  house  of 
William  Fairbridge,  at  Redcar,  the  son  of  the  William 
Fairbridge  named  in  the  writ,  and  the  only  person  of 
that  name  in  the  place;  and  informed  him  of  the  exe- 
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cution.  He  said  be  knew  nothing  about  it;  and,  in  1869. 
answer  to  the  officer,  said  that  there  was  no  other  person  cbilders 
of  that  name  in  Bedcar,  and  that  bis  father,  IVUUam  wooler. 
Fairbridge^  who  lived  at  Coatham,  might  be  the  man. 
The  officer,  however,  took  possession  of  the  goods  of  the 
son  at  Redcar.  Immediately  after  the  seizure  WilUam 
Fairbridffe,  the  son,  brought  his  father  to  the  officer ;  and 
the  father  informed  him  that  he  was  the  William  Fair* 
bridge  against  whom  the  writ  was  issued,  and  shewed 
him  the  writ  of  summons  in  the  action.  The  officer 
retained  possession  of  the  son*s  goods,  and  did  not  seize 
the  father's ;  and  wrote  to  inform  Wooler  of  the  seizure. 
Afterwards,  by  WooUr's  directions,  the  execution  was 
withdrawn.  William  Fairbridge,  the  son,  then  sued 
the  plaintiff  for  the  wrongful  seizure,  and  recovered 
damages.  Coatham  is  in  a  different  parish  from  Bedcar^ 
but  close  to  it,  the  nearest  houses  being  about  fifty  yards 
apart,  with  a  road  between  them.  Letters  for  residents 
at  Coatham  are  generally  addressed  "  Coatham,  RedcarJ'^ 
The  question  for  the  opinion  of  the  Court  was.  Whether 
the  plaintiff  was  entitled  to  recover  from  the  defendant 
the  whole  or  any  part  of  the  damages  and  costs  reco- 
vered from  the  plaintiff  by  William  Fairbridffe,  the  son. 

Manisty,  for  the  plaintiff.  The  plaintiff  is  entitled  to 
recover.  The  bona  fides  of  the  defendant  would  not 
affect  his  liability  for  the  damage  he  has  caused  to  the 
plaintiff  by  negligently  indorsing  the  writ.  For  such 
negligence,  inasmuch  as  it  was  in  the  performance  of  an 
act  which  was  to  lead  the  plaintiff  to  take  a  particular 
course,  the  taking  of  which  caused  the  plaintiff  a  loss, 
the  defendant  is  liable.  [Cockbum  C.  J.  Do- you  rely 
on  the  third  count?    Was  there  anything  equivalent  to 
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1859.  &  direction  by  the  derendant  to  the  plaintiff?]  There 
Childebs  ^*^  [Hill  J.  What  duty  do  you  say  there  was  in  the 
WooLXB.  defendant  to  direct  the  sheriff  at  all  ?  ]  If  he  did  direct 
him  at  all,  he  was  bound  to  direct  him  correctly :  and  he 
is  liable  for  gross  negligence,  such  as  this,  in  wrongly 
directing ;  just  as  a  gratuitous  bailee  is  liable  for  gross 
negligence  in  respect  of  the  chattel  of  which  he  under- 
takes the  charge.  [Cockburn  C.  J.  I  am  inclined  to 
think  that  it  is  the  duty  of  the  attorney  of  the  execution 
creditor  to  enable  the  sheriff  to  execute  the  writ  properly. 
If  the  attorney  wilfully  or  negligently  withholds  the 
necessary  information,  he  would,  I  think,  be  guilty  of 
negligence  as  between  attorney  and  client.]  Here  was 
more  than  a  mere  suppression  of  information.  There 
was  a  wrong  direction.  No  name  was  given  on  the  back 
of  the  writ,  but  only  the  alleged  address  of  the  defend- 
ant in  the  suit ;  who,  in  the  body  of  the  writ,  was  des- 
cribed as  ^^  William  Fairbridge^ :  the  indorsement  there- 
fore, coupled  with  the  writ,  amounted  to  a  direction  to 
seize  the  goods  of  WilKam  Fairbridge  of  Bedcar.  The 
defendant  gave  that  direction  as  the  authorized  agedt  of 
the  plaintiff  in  the  suit,  and  must  therefore,  according  to 
the  rule  laid  down  in  Collen  v.  TFriffht{a),he  considered 
as  warranting  the  truth  of  his  statement.  [Cockbum  C.  J. 
I  should  be  inclined  to  be  with  you,  but  for  Collins  v. 
Evans  (&).]  In  that  case  the  defendant,  though  giving 
inaccurate  information  to  the  sheriff,  left  him  at  liberty 
to  act  upon  his  own  responsibility;  here,  as  vaHumphrys  v. 
Pratt  (c),  which  was  distinguished  from,  and  recognised 
by  the  Court  in,  Collins  v.  Evans  (i),  the  defendant,  by 

(a)  7£l#^.d01.  Affirmed  in  Exch.  CIl,  CoOm  y,  Wrighi,  B  E.  f  B. 
647. 
(5)  6  C.  A  820.  (c)  6  Bligh.  N,  8. 154. 
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what  was  equivalent  to  an  express  direction,  made  the  1859. 
sheriff  his  agent  for  the  purpose  of  taking  the  goods;  childera 
and  is  therefore  liable  for  the  inaccuracy  of  that  direc-  ^oo'^ee 
tion,  though  he  may  at  the  time  have  believed  it  to  be 
true.  [Blackburn  J.  In  RawUngs  v.  Bell  (a)  it  was 
held  that,  to  enable  the  party  injured  by  an  untrue 
representation  to  sue  the  party  making  it,  knowledge  by 
the  latter  of  the  untruth  of  the  representation  was  neces- 
sary.] There  the  wife  had  signed  a  distress  warrant, 
having  no  right  to  do  so,  the  property  being  in  trustees 
under  her  marriage  settlement;  and  the  action  was  by  the 
broker,  against  the  husband  and  wife,  for  damage  caused 
to  him  through  his  acting  upon  the  warrant.  The  ground 
of  the  decision  there  was,  that,  as  there  could  be  no  re- 
tainer of  the  plaintiff  to  distrain  given  by  the  wife,  nor 
any  contract  by  her  to  indemnify  him,  her  representation, 
being  bona  fide,  did  not  render  her  liable,  though  it  was 
untrue  in  fact.  [Hill 3.  The  Court  seems  to  have  thought 
that,  if  the  husband  had  signed  the  warrant,  he  would 
have  been  liable.]  Randell  v.  Trimen  (Jk)  and  Levois  v. 
Nicliolson  (c)  arc  authorities  in  favour  of  the  plaintiff. 

[The  argument,  on  either  side,  as  to  the  amount  of 
damages  is  omitted.] 

T.  Jones  (Northern  Circuit),  for  the  defendant  First, 
it  can  hardly  be  said  that  the  representation  was  untrue 
in  iact,  looking  at  the  proximity  of  Redcar  and  Coatham. 
[Wightman  J.  I  think  we  must  take  it  that  the  repre- 
sentation was  untrue  in  fact.]  Next,  if  it  were,  the 
defendant  is  not  liable.  There  was  nothing  which 
amounted   to  a  direction  by  him.      [Cockbum  C.  J. 

(a)  1  dm,  B.  961.  {h)  18  Ckm,  B.  786. 

(c)  18  C  B,  503. 
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1859.  What  do  joa  say  the  meaning  of  the  indorsement  was?] 
Childbbs  ^^  meant,  "  I  reqaest  you  to  look  out  for  the  person 
Wqolkr.  ^^^^^  J^  ^1*6  Ixxly  ^f  t^e  writ,  who  lives  at  Redcar'^ 
[Wightman  J.  "  And,  when  you  have  found  him,  seize 
bis  goods,"]  Even  if  there  were  anything  amounting  to 
such  a  direction,  that  would  not  absolve  the  sheriff  from 
the  duty  of  exercising  reasonable  care  and  diligence. 
He  did  not  do  that;  for  he  was  told  that  there  were  two 
persons  of  the  same  name,  one  living  SkiRedcar,  the  other 
at  Coatham;  and  he  made  no  inquiries.  [fVightman  J. 
In  Pasley  v.  Freeman  (a)  there  wjrs  this  distinction,  that 
the  plaintiff  was  a  free  agent;  here  the  plaintiff  was 
not]  The  sheriff  was  not  bound  to  act  upon  the  direc- 
tion. At  the  most,  he  was  only  bound  to  seize  certain 
goods;  being  at  the  same  time  directed  that  the  execu- 
tion debtor  lived  at  Redcar.  That  direction  cannot  be 
considered  as  a  guarantie  absolving  the  sheriff  from  any 
responsibility  for  seizing  goods  not  belonging  to  the  exe- 
cution debtor,  as  to  whom  the  party  indorsing  the  writ 
merely  gives  the  best  information  be  can.  Collins  v. 
Evans  {b)  is  in  favour  of  the  defendant.  [Cochbum  C.  J. 
There  the  declaration  contained  no  allegation  that  the 
defendant  directed  and  required  the  plaintiff  to  seize. 
The  sheriff  there  asked  which  was  the  right  man.  Here 
the  defendant,  proprio  mot^,  does  that  which  the  plain- 
tiff alleges  amounted  to  a  direction.]  There  was  no 
direction  to  him  to  act  independently  of  all  other  infor- 
mation, and  without  any  further  inquiry.  The  plaintiff 
probably  relies  on  Jarmain  v.  Hooper  (c)*  But  there  it 
was  assumed  that,  independendy  of  any  question  of  in- 
dorsement, there  was  an  order  to  seize  the  goods :  and  the 

(a)  8  T,  B.  61.  (ft)  6  C-  B,  820. 

(c)  ^M.fG.  827. 
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question  was,  whether,  upon  that  assumption,  the  defend- 
ant was  liable  for  the  act  of  his  attorney.  Humphrys  v. 
Pratt  {a)  rests  upon  the  same  principle  as  Adamsan  ▼. 
Jarvis  {b) :  namely,  that  when  one  man,  by  his  repre- 
sentation, induces  another  to  alter  his  position,  the 
untruth  of  the  representation  makes  the  party  giving  it 
liable,  even  though  he  believed  it  at  the  time  to  be  true. 
Humphrys  v.  Pratt  (a),  therefore,  does  not  affect  the 
present  case. 
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1869. 


Cbildsrs 

▼. 
Woouuu 


Manuty  was  heard  in  reply. 


Cur*  adv.  vult. 


The  Court  differing  in  opinion,  the  following  judg- 
ments were  delivered  (c). 


WiGHTMAN  J.  The  plaintiff  in  this  case  was  the  W^ktmanJ. 
sheriff  of  Yorkshire,  and  the  defendant  was  the  attorney 
ibr  one  James  PalUster,  in  an  action  at  his  suit  against 
one  WiUiam  Fairbridge,  in  the  Court  of  Exchequer,  in 
which  there  was  judgment  against  William  Fairbridge 
for  9U  19«.  lOd  The  defendant  WooleTi  as  the  attor- 
ney for  the  plaintiff  in  that  suit,  caused  a  writ  of  fi.  fa.  to 
be  issued  upon  that  judgment,  and  caused  to  be  put 
upon  the  writ  the  usual  indorsement  of  the  amount  to  be 
levied  and  the  names  of  the  attorneys  for  the  plaintiff, 
followed  continuously  by  these  words,  ''the  defendant  is 
a"  [blank],  "and  resides  at  Bedcar,  in  your  bailiwick."  The 
sheriff's  officer  thereupon  went  to  Bedcar,  found  a  fFU^ 
Ham  Fairbridge  there,  who  said  he  was  the  only  William 
Fairbridge  at  Bedcar,  but  that  he  knew  nothing  of  the 

(a)  5  BUffk  N.  8. 151  (6)  4  Bifig.  66, 

(c)  Friday,  Novmnber  25th. 
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Childbub 

V, 
WOOLIB. 

Wightman  J. 


matter,  and  that  there  was  another  WilKam  Fairbridge^ 
his  father,  who  lived  at  Coaiham  ;  whereupon  the  officer 
took  possession  of  the  goods  of  WiUiam  Faxrbridge  of 
RedcoTy  and  sent  to  the  defendant  Wooler,  to  inform 
him  of  what  had  passed.  It  turned  out  that  the  per- 
son against  whom  the  execution  really  issued  was  the 
WilUam  Fairbridge  of  Coatham,  and  not  the  H^ilUam 
Fcdrbridge  of  Redcar  whose  goods  were  seized.  WilKam 
Fairbridge  of  Eedcar  brought  an  action  against  the  , 
sheriff  for  seizing  his  goods,  and  recovered  damages 
against  him ;  and  the  question  now  is,  whether  the  sheriff 
has  any  remedy  over  against  IVooler,  the  present  defend- 
ant, under  the  above  cricumstances,  and,  if  he  has, 
whether  the  present  is  the  proper  form  of  action;  it  being 
agreed  that  both  parties  acted  bona  fide,  ffookr  believ- 
ing that  Faxrbridge  of  Redcar  was  the  right  man,  and  the 
sheriff  and  his  officer  having  no  knowledge  of  the  person 
intended  by  the  execution,  except  that  which  they  de- 
rived firom  the  indorsement  upon  the  writ. 

The  sheriff  is  bound  at  his  peril  to  execute  the  process 
delivered  to  him ;  and,  if  it  be  process  of  execution  against 
the  person,  he  must  take  care  to  take  the  right  man,  and, 
if  it  be  process  against  the  goods,  to  take  the  goods  of 
the  person  against  whom  the  process  issues.  He  must, 
it  is  said,  in  case  of  doubt,  make  inquiry  himself,  and  act 
upon  the  result  at  his  own  peril.  It  may  be,  and  indeed 
was  contended  for  the  sheriff,  that  this  rule  of  law  acted 
with  peculiar  hardship  upon  him,  in  cases  where  it  hap- 
pened that  there  were  two  persons  of  the  same  name, 
either  of  whom  might  be  the  defendant  in  the  action. 
The  sheriff  is  bound  to  execute  the  writ,  but,  not  knowing 
which  of  them  is  the  person  who  has  been  sued  by  the 
plaintiff,  it  seems  to  be  obvious  that  the  proper  person  of 
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whom  he  shoald  inquire  is  either  the  plaintiff  or  the  1859. 
plaintiff's  attorney ;  and  that,  if  they  tell  him  who  the  childim" 
person  is,  he  need  inquire  no  further.  In  the  present  ^vfooLsa. 
case,  the  sheriff  was  already  informed,  hy  the  indorsement 
upon  the  writ,  that  the  fFUliam  Fairbridge,  who  lived  at  ^**^«^  ^' 
Redcar,  was  the  person  against  whom  the  writ  issued.  If 
he  had  omitted  to  act  upon  that  statement  in  the  indorse- 
ment, and  it  turned  out  that  the  statement  was  right, 
he  would  have  been  liable  for  any  ill  consequence  in 
delaying  or  refusing  to  execute  the  writ  according  to  its 
exigence.  It  was  contended,  for  the  sheriff,  that  if  the 
attorney  informed  him,  upon  the  writ,  of  the  place  in  his 
bailiwick  where  the  person  against  whom  the  writ  issued 
resided,  it  was  his  duty  to  take  care  that  his  information 
was  correct;  and  that  if,  in  consequence  of  the  sheriff 
relying  upon  that  information,  he  should  take  the  goods 
of  the  wrong  person,  the  ill  consequences  should  be  ulti- 
mately borne  by  the  person  who,  by  his  negligence  in  not 
taking  care  to  be  right  in  the  information  he  gave  to  the 
sheriff,  who  was  bound  to  act,  had  been  the  cause  of  such 
ill  consequences.  It  was,  however,  said  in  answer  that, 
however  this  might  be,  if  the  question  arose  for  the  first 
time,  it  was  already  decided  in  the  defendant's  favour  by 
the  case  of  Collins  v.  Evans,  in  the  Exchequer  Cham- 
ber (a) ;  and  undoubtedly  this  is  so,  unless  that  case  can 
be  distinguished  from  the  present  In  that  case  Collins 
(an  attorney)  had  issued  and  delivered  to  Evans  (the 
sheriff)  a  test.  ca.  sa.  against  one  John  WriglU,  It 
happened  that  the  sheriff  had  in  his  custody  a  John 
Wright  of  Pell  Street^  and  caused  a  note  to  be  sent  to 
the  attorney  {Collins)  to  know  whether  the  John  Wright 

(a)  5  Q.  B,  820. 
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1859.  of  Pell  Street^  whom  they  had  in  their  custody,  was  the 
Childisb  person  against  whom  the  writ  was  issued ;  and  the  attor- 
WooLEB.  °^y  Collins^  by  his  clerk,  returned  this  answer,  "the 
within  defendant  is  the  same  person  whom  we  have 
tg  man  .  j^jg^^j  ^  ^^^  ^^^  against";  and  upon  this  the  sheriff  de- 
tained him,  when  he  would  otherwise  have  been  dis- 
charged ;  and  the  sheriff  was  obliged  to  pay  compensation 
to  Wrighty  and  brought  an  action  against  the  attorney 
to  recover  damages  for  the  false  representation.  The 
Court  held  that  the  action  was  not  maintainable,  on  the 
ground  that  fraud  must  concur  with  the  false  statement 
in  order  to  give  a  ground  of  action;  and  founds  its 
judgment  upon  the  class  of  cases  which  begins  with 
Pasky  V.  Freeman  (a),  and  of  which  Haycraft  v. 
Creasy  {b)  is  the  leading  authority.  As  we  are  bound 
by  the  decision,  in  the  Court  of  error,  of  Collins  v. 
Evans  (c),  it  is  hardly  necessary  to  advert  to  a  distinc- 
tion, which  is  not  noticed  in  that  case,  between  the  case 
of  a  representation  made  to  a  person  who  may  act  upon  it 
or  not  at  his  discretion,  whether  it  be  true  or  false,  and 
one  where  it  is  made  to  a  person  who  is  bound  at  his 
peril  to  act  upon  it,  if  true,  and  has  no  reason  or  ground 
for  thinking  that  it  is,  or  may  be,  false.  In  such  a  case  it 
would  seem,  both  in  reason  and  justice,  that  far  greater 
care  should  be  exercised  by  the  person  giving  the  informa- 
tion, and  that  it  is  a  duty  in  him  to  take  care  that  it  be 
correct.  In  Haycraft  v.  Creasy  (i),  if  the  plaintiff  had 
not  chosen  to  act  upon  the  information  given  by  Creasy, 
he  incurred  no  liability ;  but  in  the  present  case,  and  in 
Collins  V.  Evans  (c),  the  sheriff  was  bound  to  act  upon 
the  information  of  the  attorney,  at  the  peril  of  being 

(a)  3  r.  B.  61.  (b)  2  Eoit,  92. 

(e)  5  Q.  B.  820. 
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liable  to  an  action  if  he  neglected  it  and  it  proved  to  be        1859. 

correct.    It  is  unnecessary  to  advert  to  this,  as  it  is,  in     Childbbs 

effect,  an  objection  to  the  decision  of  Collins  v.  Evam  {a\      Wooub. 

by  the  authority  of  which  we  are  no  doubt  bound.    The 

Court  of.  Exchequer  Chamber,  in  considering  the  case 

of  ColKfu  V.  Evam  [a\  were  pressed  by  the  decision  of 

the  House  of  Lords  in  Humphrys  v.  Pratt  (A),  the  cir- 

cnmstances  of  which  appear  no  further  than  as  they  are 

stated  upon  the  record;  by  which  it  appeared  that  the 

execution  creditor  represented  to  the  sheriff  that  the 

judgment  debtor  was  possessed  of  goods  liable  to  be  seized, 

and  which  he  would  cause  to  be  shewn  to  the  sheriff, 

and  required  the  sheriff  to  seize  such  goods;  that  the 

sheriff,  relying  upon  the  representation,  did  seize  goods 

which  were  shewn  him  by  the  execution  creditor,  and 

which  he  required  and  directed  him  to  seize  as  the  goods 

of  the  debtor,  but  which  turned  out  not  to  be  his  property; 

in  consequence  of  which  the  sheriff  had  to  pay  damages, 

and  brought  his  action  against  the  execution  creditor  for 

his  false  representation ;  and  it  was  held  that  the  action 

was  maintainable.     The  report  of  the  case  does  not  state 

the  ground  upon  which  the  judgment  proceeded,  but 

Lord  Tenterden  told  the  reporter,  that  it  proceeded  upon 

the  ground  of  the  sheriff  *'  being  a  public  officer,  and 

placed  between  two  fires";  a  ground  which  seems  to 

me   perfectly  intelligible  in   the   view   which   I  have 

ahneady  mentioned.     The  Court,  however,  in  the  case 

of  Cottins  V.  Evans  {a)y  distinguish  the  case  of  Hum" 

pkrys  V.  Pratt  (6),  on  the  ground  that  it  appeared  by 

the  record  that  the    execution   creditor  directed   and 

required  the  sheriff  to  take  the  goods  which  were  shewn 

(a)  5  Q.  B.  820.  {h)  5  Bligh,  N.  S,  154. 
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to  him,  whereas  there  was  no  such  allegation  in  the 
case  of  ColUns  v.  Evans  (a).  In  the  third  count  of  the 
declaration  in  the  present  case  there  is,  however,  an 
allegation  that  the  defendant  did,  hj  the  indorsement 
on  the  writ,  direct  and  require  the  sheriff  to  take  the 
goods  of  William  Fairbridgey  who  resided  at  Redcar^  and 
the  question  is,  whether  that  is  the  effect  of  the  indorse- 
ment It  is  said,  on  the  part  of  the  defendant,  to  be  a 
mere  piece  of  gratuitous  information,  leaving  the  sheriff 
to  his  own  discretion  as  to  how  he  would  act.  I  cannot 
view  it  in  this  light.  The  writ  issued  by  fVooler^  as  the 
attorney  for  the  execution  creditor,  requires  the  sheriff 
to  take  the  goods  of  William  Fairbridge^  and  as  it  may 
be  uncertain  what  William  Fairbridge  is  intended,  if 
there  should  be  more  than  one,  the  attorney  for  the 
execution  creditor  indorses  upon  the  writ  that  William 
Fairbridge^  of  Redcar^  is  the  defendant  whose  goods  are 
to  be  taken.  How  can  this  be  construed  otherwise  than 
as  a  direction  to  the  sheriff  to  take  the  goods  of  William 
Fairbridge  of  Redcar  9  It  is  not  an  answer  to  an  inquiry 
by  the  sheriff,  but  is  part  of  the  indorsement  by  which 
the  sheriff  is  directed  how  much  he  is  to  levy.  The 
sheriff,  in  case  he  had  delayed  executing  the  writ  on 
the  ground  of  uncertainty,  would  be  bound  by  what 
appeared  upon  the  indorsement  if  it  turned  out  to  be 
correct ;  and  it  appears  to  me  to  be  quite  inconsistent 
with  reason  and  justice,  that  the  person  who  binds 
another  by  his  representation  should  not  be  answerable 
if  such  representation  is  false,  to  the  prejudice  of  the 
person  to  whom  it  is  made.  As,  however,  it  appears 
to  me  that  the  terms  of  the  indorsement  amount  to  a 


(a)  5  Q.  B.  820. 
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direction  to  the  sheriflP,  and  that  this  case  is  therefore        1359. 

d'lstinguishable  from  that  of  Cottiru  v.  Evans  (a)  upon     chii-dkbs  ' 

the  point  which  seems   to  be  the  foundation  for  the      ^vfooLSE. 

judgment  in  that  case,  as  distinguishing  it  from  Hum- 

phrys  V.  Pratt  (b),  I  think  that  upon  the  third  count    ^^*^*J- 

the  plaintiff  is  enCtled  to  our  judgment  in  respect  of 

the  original  seizure,  though  not  as  to  so  much  of  the 

damages  as  were  given  in  respect  of  the  sheriff's  officer 

having  remained  in  possession  after  he  had  notice  from 

the  defendant  that  he  had  taken  the  goods  of  the  wrong 

man. 

CocKBiTBN  C.  J.  delivered  the  judgment  of  Hill  J.,  CocklmmC.J. 
Blackburn  J.  and  himself.  BlaclOmm  J. 

This  was  an  action  brought  to  recover  compensation 
under  the  following  circumstances.  The  defendant,  an 
attorney,  having  been  employed  to  conduct  a  suit  on 
behalf  of  a  Mr.  Pallister  (who  was  originally  a  co-de- 
fendant in  the  present  suit,  but  died  pending  the  pro- 
ceedings), against  one  William  Fatrbridye,  and  having 
obtained  judgment,  caused  a  writ  of  fi.  fa.  to  issue 
against  the  goods  of  the  defendant  in  that  suit,  which 
writ  he  caused  to  be  delivered  to  the  present  plaintiff, 
being  the  sheriff  of  Yorkshire.  On  the  writ  was 
indorsed  (the  calling  of  the  defendant,  against  whom 
the  writ  issued,  being  left  in  blank),  that  the  defendant 
resided  at  Redcar.  This  was  a  mistake.  The  execution 
debtor  lived  at  Coatham^  but  it  happened  that  he  had 
a  son  of  the  same  name  living  at  Redcar.  Redcar  and 
CoaHiamy  though  adjoining  one  another,  are,  to  all  in- 
tents and  purposes,  separate  and  distinct  places.     On 

(a)  6  Q,  B.  820.  {h)  6  Bligh,  N.  S.  154. 
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1859.  the  receipt  of  the  writ  by  the  sheriffy  a  warrant  was 
Childbm"  placed  io  ^e  hands  of  one  Armitagei  an  officer  of  the 
WooLBB.  B^^^^^y  '^^  the  usual  course,  to  levy  the  amount  indorsed 
on  the  writ ;  whereupon  the  officer,  having  found  that 
^^Hmz^'^'  there  was  a  WtUiam  Fairbridge  living  at  Bedcar,  and 
BUuJOiwn  J.  having  no  reason  to  doubt  that  the  description  indorsed 
on  the  writ  was  correct,  entered,  on  Monday  the  22d  of 
Marchf  on  the  premises  of  WUUam  Fairbridge  the  son, 
and  proceeded  to  take  possession  of  his  goods  to  satisfy 
the  writ.  WUUam  Fairbridge  the  son,  having  first  assured 
the  officer  that  he  was  not  the  party  against  whose  goods 
the  execution  was  directed,  went  off  in  search  of  his 
father,  leaving  the  officer  in  possession,  and  shortly  after 
returned  with  his  father.  The  latter  then  explained 
to  the  officer  that  he,  and  not  his  son,  was  the  execution 
debtor,  and,  in  confirmation  of  his  assertion,  produced 
the  original  summons  directed  against  himself,  in  PaU 
lisUr^B  suit.  The  officer  persisting,  however,  in  retaining 
possession,  the  father  and  son  proceeded  together  to 
Darlington^  where  the  present  defendant,  Wboler^  lived, 
and  stated  to  him  what  had  happened.  fFookr,  the 
defendant,  thereupon  sent  a  telegraphic  message  to  the 
officer,  stating  that  the  defendant  had  been  with  him 
and  had  informed  him  that  execution  had  been  levied 
on  the  junior  instead  of  the  senior,  and  directing  the 
officer  to  rectify  the  mistake  if  he  .ound  it  was  one. 
Instead,  however,  of  acting  upon  these  instructions,  the 
officer  returned  an  answer,  by  post,  to  the  effect  that 
the  writ  was  against  William  Fairbridge  of  Eedcar,  a 
butcher,  and  that  the  execution  must,  therefore,  be  right 
In  answer  to  this  letter,  received  by  the  defendant 
Wookr  on  the  morning  of  the  23d,  he  forthwith  dis- 
patched a  second  telegraphic  message  to  Armiiage  in 
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these  terms:  "You  are  evidently  in  error;  there  was        1859. 

no  *  butcher' marked  on  the  writ     The  defendant  has      Childbm  ~ 

retired  from  business,  and  there  is  no  doubt  you  have      woolbb. 

got  hold  of  the  wrong  man."   The  defendant  had  written 

a  letter  to  the  officer  to  the  same  effect  by  the  post  of       HiU^i. ' 

the  22d,  which  letter  would  also  be  received  by  the    ^^^»^J- 

officer  on  the  morning  of  the  23d.     Nevertheless,  it 

was  not  till  noon  on  the  24th  that  the  execution  was 

withdrawn.     An    action    of   trespass    was   afterwards 

brought  by  WiUiam  Fairbridge  the  younger  against  the 

present  plaintiff;  and,  judgment  having  been  suffered  to 

go  by  default^  a  writ  of  inquiry  was  executed,  on  which 

the  damages  were  assessed  at  40?.,  and  the  present 

action  is  brought  to  recover  back  that  sum  from  the 

defendant,  on  the  ground  that  the  sheriff,  having  been 

led  to  commit  an  act  of  trespass  by  the  fault  of  the 

defendant  in  pointing  out  the  wrong  man  as  the  party 

agiunst  whom  the  writ  was  directed,  and  having  had  to 

pay  damages  in  consequence,  has  a  right  to  look  to  the 

defendant  for  compensation. 

The  declaration  contains  three  counts.  The  first 
count  alleges  that  the  defendant,  by  an  indorsement  on 
the  writ,  and  with  the  intent  that  the  plaintiff  should 
act  on  the  statement  contained  in  the  indorsement, 
falsely  stated  and  represented  to  the  plaintiff  that  the 
WttUam  Fairbridge  against  whose  goods  and  chattels 
the  writ  was  directed  resided  at  Redcar ;  and  that  the 
pliuntiff,  confiding  in  this  statement,  and  believing  it 
to  be  true,  and  having  no  knowledge  to  the  contrary, 
executed  the  writ  accordingly.  After  which  follows  a 
statement  of  the  subsequent  proceedings,  to  the  payment 
of  damages  and  costs  by  the  present  plaintiff,  at  the  suit 
of  WiUiam  Fairbridge  the  younger.     The  second  count 

VOL.  n.  X  E.  &  B. 
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1859.       differs  from  the  first  in  alleging  the  indorsement  to  have 

Chiidbm     ^^^^  negligently,  carelessly  and  improperly  made.    The 

WooLXB.      ^^^^^  count  avers  that  the  defendant  having  issued  the 

writ  of  fi.  fa.,  "directed  and  required  the  plaintiff,  to 

^^moj?'^'  ^^^  ^y  ^^®  indorsement  on  the  writ,  to  execute  the  writ 

Blackburn  J.   ^y  geizing  the  goods  and  chattels  of  fftttiam  Fairbridffe, 

who  then  resided  at  Redcar^  as  atkd  for  the  goods  and 

chattels  of  the  WilUam  Fairbridffe  in  the  said  writ  named." 

The  only  plea  which  is  material  to  the  present  question 

is  the  second,  in  which  the  defendant  avers,  ''  that  he 

had  good  and  probable  reason  to  believe,  and  did  in 

good   faith  believe,  that  the  said   William  Faxrhridge 

named  in  the  said  writ  resided  at  JRedcar;^  and  further, 

"  that  he  so  indorsed  and  delivered  the  said  writ  with 

no  other  intent  or  view  than  to  furnish  such  information 

as  he  believed  to  be  true,  for  assisting  the  pluntiff  as 

such  sheriff,  in  ascertaining  whether  there  were  any 

goods  or  chattels  of  the  said  William  Fairbridffe  within 

his  bailiwick." 

The  first  question  to  be  disposed  of  is,  whether  the 
defendant  is  liable  at  all  in  this  action.  If  that  question 
should  be  answered  in  the  aBSrmative,  there  would  re- 
main the  further  question,  whether  he  can  properly  be 
held  liable  for  that  portion  of  the  damages  which  may 
have  been  awarded  against  the  sheriff  in  respect  of  the 
officer  remaining  in  possession  after  he  had  the  means  of 
knowing  that  an  error  had  been  committed. 

The  first  count,  which  is  simply  for  a  false  represen- 
tation, i»  at  once  disposed  of  by  the  case  of  Collins  v. 
Evans  (a),  in  error,  and  the  numerous  other  authorities 
which  establish  that,  to  support  an  action  for  false  repre- 

(a)  5  Q.  B.  820. 
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sentation,  the  representation  must  not  only  have  been  1859. 
false  in  fact,  but  must  also  have  been  made  fraudulently.  caitDKBa" 
It  is  plain  that  this  count  would  have  been  bad  on  de-  ^qoi^sk. 
murrer,  as  omitting  to  allege  fraud ;  while,  on  the  other 
hand,  if  the  count  had  been  made  good  by  alleging  fraud,  Hm^z, ' 
the  issue  of  feet  must  have  been  found  for  the  defend-  ^^**«*'^  J' 
ant ;  it  being  beyond  *all  question,  that  the  indorsement, 
though  incorrect  in  point  of  fact,  was  made  bonfi  fide, 
and  without  any  intention  to  deceive  or  mislead  the 
sheriff.  The  second  count  appears  to  us  equally  defec- 
tive. It  neither  alleges  nor  shews  any  obligation  or  duty 
on  the  part  of  the  defendant^  as  between  him  and  the 
sheriff,  to  make  the  indorsement,  the  negligence  in  the 
making  of  which  is  the  foundation  of  the  complaint 
Indeed,  it  is  difficult  to  see  how  it  could  do  so.  As 
r^ards  the  client^  it  may,  indeed,  be  said  that  it  is  the 
duty  of  the  attorney  to  furnish  the  sheriff  with  the  infor- 
mation he  possesses  as  to  the  residence  of  the  execution 
debtor,  in  order  to  facilitate  the  execution  of  the  writ ; 
and  that,  if  he  omits  to  instruct  the  sheriff,  or  through 
negligence  wrongly  instructs  him,  so  that  the  execution 
miscarries^  or  the  client  becomes  fixed  in  an  action  of 
trespass,  he  will  be  liable  to  the  client  for  negligence  in 
his  employment  as  attorney.  But,  as  regards  the  sheriff, 
there  can  be  no  obligation  or  duty,  on  the  part  of  the 
attorney,  to  furnish  information  as  to  the  residence  of 
the  execution  debtor.  The  sheriff,  if  he  knows  who  the 
person  is  against  whom  the  writ  is  directed,  is  bound  to 
execute  it,  and  would  not  be  justified  in  holding  his 
hand,  because  the  attorney  issuing  the  writ  had  not 
indorsed  on  it  the  residence  of  the  debtor.  The  only 
effect  of  such  an  omission  would  be  to  give  the  sheriff,  in 
case  of  doubt  as  to.  the  identity  of  the  party,  the  right 

X  2 
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1859.  to  sospeDd  the  execution,  and  to  resort  to  those  means 
Childbbs  ^f  protection  which  the  law  affords  him.  We  are  of 
WooLEB.      opinion,  therefore,  that  the  negligence  of  the  attorney 

in  such  a  particular  furnishes  no  ground  of  action  to 

Cockbum  C.  J.   .t        1  •     -a* 
ffili  J        the  plaintiff. 

Blackburi^J.  gj^rphe  third  count,  which  alleges  that  the  defendant, 
by  the  indorsement  on  the  writ,  directed  and  re- 
quired the  plaintiff  to  take  the  goods  of  the  wrong 
William  Fairbridgey  presents  a  question  of  greater  diffi- 
culty. The  case  of  Humphrys  v.  Pratt  {a\  decided  in 
the  House  of  Lords,  on  appeal,  is  a  conclusive  autho- 
rity for  saying  that  if  an  execution  creditor  directs 
the  sheriff  to  seize  particular  goods  as  the  goods  of  the 
execution  debtor,  and  the  sheriff,  believing  such  instruc- 
tions to  be  correct,  seizes  the  goods  so  pointed  out,  and 
in  so  doing  commits  a  trespass  and  has  to  pay  damages, 
he  will  be  entitled  to  compensation  from  the  execution 
creditor.  In  that  case  the  declaration,  after  setting  forth 
the  issuing  of  the  writ  of  fi.  fa.,  went  on  to  allege  that  the 
defendant  '<  represented  and  affirmed  to  the  plaintiff  that 
the  said  Dorothea  Power^^  (the  execution  debtor)  **  was 
possessed  of  certain  goods  and  chattels  liable  to  be  seized 
under  the  said  writ,  within  his  bailiwick,  which  goods 
the  said  defendant  would  cause  to  be  shewn  to  the  said 
plaintiff,  and  then  and  there  required  the  plaintiff  to 
seize  the  said  goods  and  chattels  under  the  execution." 
The  plaintiff  then  goes  on  to  aver  that,  ^*  confiding  in 
the  said  representation,  and  believing  it  to  be  true,  and 
not  knowing  to  the  contrary  thereof,  he  afterwards  did 
seize,  at  the  request  and  by  the  directions  and  at  the 
requisition  of  the  defendant,  certain  goods  and  chattels 
which  were  shewn  to  him  by  the  defendant,  as  and  for 
(a)  5  BUgk  N.  8,  154. 
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the  goods  of  the  said  Dorothea  Potoer.^    The  declaradon       1959. 
Uien  avers  that  the  defendant  deceived  and  defrauded  the     cniLDiaa 
plaintiff  in  this^  that  the  goods  and  chattels  so  seized  were  ^- 

not  the  goods  and  chattels  of  Dorothea  JPower,  liable  to  be 
seized  under  the  writ.  It  then  sets  out  the  subsequent  ^^^^^j^'^' 
proceedings  at  the  suit  of  the  real  owner  of  the  goods  Siockbum  J. 
seized,  whereby  the  sheriff  was  fixed  with  and  compelled 
to  pay  damages.  Error  having  been  brought  on  a  judg- 
ment given  for  the  plaintiff  by  the  Court  of  Exchequer, 
affirmed  afterwards  by  the  Court  of  Exchequer  Chamber, 
in  Ireland;  on  appeal  to  the  House  of  Lords,  it  was 
there  contended  in  argument,  as  it  has  been  before  us, 
that  it  was  the  duty  of  the  sheriff  to  inform  himself 
whether  the  goods  were  those  of  the  execution  debtor; 
that  he  had  by  law  ample  powers  for  so  doing ;  and  that, 
not  being  under  any  obligation  to  seize  the  goods,  merely 
on  the  representation  made  to  him  by  the  plaintiff  in 
error,  he  must  be  considered  as  having  acted  on  his  own 
responsibility,  and  not  under  the  influence  of  the  repre- 
sentation complained  of.  But  the  House  of.  Lords,  after 
consideration,  decided  in  favour  of  the  defendant  in  erro^ 
(the  plaintiff  in  the  action) ;  thereby  establishing  that  if 
the  execudon  creditor  points  out  goods  as  liable  to  be 
taken  under  a  fi.  fa.,  and  requires  the  sheriff  to  take  such 
goods,  and  the  sheriff,  believing  such  representation,  and 
having  no  knowledge  to  the  contrary,  seizes  the  goods, 
and  in  so  doing  becomes  liable  to  an  action  of  trespass, 
he  is  entitled  to  maintain  an  action  on  the  case  against 
the  party  by  whose  direction  he  acted.  It  cannot  be 
questioned  that  the  principle  of  this  decision  applies  to 
the  attorney  in  the  cause  giving  such  directions,  equally 
with  the  party  to  the  suit  The  case  of  CoUins  v.  Evans{a), 
(a)  5  Q,  B.  620. 
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1859.  with  which  we  were  much  pressed  on  the  argument,  will 
Childem""  ^  found,  on  examination,  to  have  no  application  to  the 
Woous.  ^^^^  count  of  the  declaration  in  the  case  before  us. 
That  was  an  action  by  a  sheriff  against  certain  attorneys, 
Hili  J. '  *  for  a  false  representation  as  to  the  identity  of  a  person 
"*  ^'  against  whom  a  ca.  sa.  had  been  placed  by  the  defend- 
ants in  the  sheriff's  hands  for  execution.  The  &cts  were, 
shortly,  these.  A  writ  of  ca.  sa.  had  been  issued  by  a 
different  attorney,  against  one  John  Wright^  described  as 
of  Pell  Streetf  at  the  suit  of  one  Mosedan.  This  John 
Wright  being  about  to  be  liberated  under  the  Insolvent 
Debtors  Act,  and  a  second  writ  of  ca.  sa.  against  a  person 
of  the  name  of  John  Wright  having  been  lodged  with 
the  sheriff  for  execution,  by  the  defendants,  at  the  suit 
of  one  Power^  the  sheriff,  not  finding  on  the  writ  a 
description  whereby  to  identify  the  person  against  whom 
it  was  directed,  caused  inquiry  to  be  made  of  the  defend- 
ants, as  to  whether  the  John  Wrighi  of  Pell  Street  was  the 
same  person  with  the  defendant  in  the  execution  at  the 
suit  of  Poiver.  To  this  inquiry  the  defendants  answered, 
erroneously,  in  the  affirmative ;  in  consequence  of  which 
the  John  Wrighi  who  was  entitled  to  his  discharge  was 
detained  wrongfully.  The  sheriff  afterwards,  to  avoid 
an  action,  paid  him  1021  as  compensation,  and  brought 
his  action  against  the  defendants  to  recover  the  amount. 
It  was  held  by  the  Court  of  Exchequer  Chamber,  rever- 
sing the  decision  of  this  Court,  that  the  sheriff  was  not 
entitled  to  maintain  an  action,  and  judgment  was  there 
given  for  the  plaintifis  in  error,  the  defendants  in  the 
action.  It  was  contended  before  us  that  that  case 
governed  the  present,  inasmuch  as  the  description  of  the 
defendant's  reddence,  indorsed  on  the  writ,  amounted 
to  no  more  than  the  same  information  would  have  done. 


XXm.  VICTORIA.  811 

if  commanicated  to  the  sheriff  io  answer  to  an  inquiry  1859. 
addressed  by  him  to  the  attorney  as  to  the  identity  of  Chiidim" 
the  party.  But  the  present  case  is  plainly  distinguishable  woolek. 
from  Collins  v.  Evans  (a).  In  the  first  place  it  is  to  be 
observed  that,  in  that  case,  it  obviously  could  not  have  HiUJ. 
been  the  intention  to  overrule  Humphrys  v.  PraU  (b),  ^^^^^  ^' 
which  was  the  judgment  of  a  higher  Court ;  and  if 
the  declaration  had  been  similar  to  the  present,  all 
that  the  case  could  be  taken  to  have  decided  would  be 
that  information  given  to  the  sheriff  on  an  inquiry  by  him 
is  not  equivalent  to  a  pointing  out  of  the  goods,  on  the 
delivery  of  the  writ,  as  liable  to  be  taken  under  it.  It 
would  still  leave  open  the  question  whether  the  indica- 
tion of  the  execution  debtor  by  indorsement  on  the  writ 
is  or  is  not,  in  effect,  a  direction  to  execute  the  writ 
against  the  party  thus  pointed  out,  so  as  to  bring  the 
case  within  the  decision  in  Humphrys  v.  Pratt  (b). 
But  there  is  a  still  more  material  distinction  between 
this  case  and  Collins  v.  Evans  {a).  In  the  latter,  there 
was  no  count  like  the  third  count  in  this  declaration. 
The  declaration  simply  alleged  that  the  defendants  falsely 
represented  to  the  plaintiff  that  the  John  Wright  in 
custody  was  the  John  Wright  mentioned  in  the  writ 
delivered  by  the  defendants  to  the  sheriff.  It  did  not 
even  allege  that  the  representation  was  fraudulently 
made.  The  action  thus  being  for  a  false  representation 
merely,  the  case  was  discussed  and  decided  with  refer- 
ence to  the  principles  which  obtain  in  such  an  action. 
Mr.  Peacock,  who  argued  for  the  defendants,  put  the 
case  on  the  ground  that,  in  an  action  for  a  false  repre- 
sentation, the  scienter  is  put  in  issue ;  and  distinguished 

{a)  6  Q,  B,  820.  (&)  5  Bligh.  N,  S.  15i. 
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1859.  the  case  from  Hwnphrys  v.  Pratt  {a)  by  observing  that, 
CHiLDias  *°  ^®^  c*^>  there  was  an  express  request,  while,  in 
WooLBH.  CoJUns  V.  Evan9{b\  there  was  none.  "It  may  be,"  he 
says, "  that  where  an  execution  creditor  points  out  goods 
HiUJ. '  '  ^^  the  sheriff,  a  jury  may  infer  a  request  to  take:  but 
Bhckbum  J.  gQcjj  g  request  will  be  the  ground  of  the  action,  and 
must  be  averred."  And  Tmdal  C.  J.,  in  delivering  the 
judgment  of  the  Court,  points  out  with  great  particu* 
larity  that  the  action  is  for  a  false  representation,  with 
an  absence  of  fraud,  or  knowledge  that  the  representation 
was  untrue,  and  that  the  question  for  the  Court  was, 
whether  a  representation  false  in  fact,  but  made  without 
fraud,  and  in  the  belief  of  its  truth,  affords  a  ground  of 
action.  He  distinguishes  the  case  from  Humphrys  v. 
Pratt  {a),  and  says  there  is  a  ground  apparent  on  the 
face  of  the  declaration,  which  will  support  it,  without 
breaking  in  on  the  authority  of  the  decided  cases; 
namely,  that  the  judgment  creditor  pointed  out  the 
goods  and  required  the  sheriff  to  take  them.  ''He 
made,"  says  the  Chief  Justice,  <'  the  sheriff  his  mandatory 
or  agent  for  the  purpose  of  taking  the  goods ;  and  if  the 
sheriff,  acting  innocently  in  obedience  to  that  command, 
commits  a  trespass,  there  is  no  doubt  but  he,  as  any 
other  individual  in  that  position,  may  recover  over 
against  his  master  or  principal  the  damages  he  has  been 
obliged  to  pay  in  consequence  of  obeying  such  direc- 
tions.'* It  is  plain  from  this  language  that,  if  the 
defendants  in  that  case  had  accompanied  their  answer 
with  any  direction  that  the  sheriff  should  detain  the 
wrong  party,  and  the  declaration  in  the  action  had  been 
framed  accordingly,  the  Court  would  have  held  the  case 

(a)  5  Bkffk.  ^:  i&  154.  {b)  5  Q.JB.  820. 


XXm.  VICTORIA.  813 

to  be  within  the  decision  in  Humphry t  v.  Pratt  {a)  ;  and  1859. 
we  come  back,  therefore,  to  the  question,  whether  the  Childbrs 
indorsement  on  the  writ  is  equivalent  to  a  pointing  oat  WooLbb. 
to  the  sheriff  the  person  of  the  defendant,  or  the  goods 
to  be  taken,  so  as  to  amount  to  such  a  direction  as  was  HiU  J. ' 
held  sufficient  to  support  the  action  in  Humpkrys  v.  **«^J- 
PraU  {a)  ;  in  other  words,  whether  such  an  indorsement 
was  a  requirement  to  the  sheriff,  which  made  him  the 
mandatory  or  agent  of  the  attorney  of  the  execution 
creditor,  for  the  purpose  of  seizing  the  goods  of  WiUiam 
Faxrbridge  the  son;  or  whether  the  indorsement  was 
anything  more  than  a  mere  statement  by  the  attorney, 
for  the  purpose  of  affording  information  to  the  sheriff, 
leaving  the  sheriff  to  his  own  discretion  as  to  how  he 
would  act.  We  are  of  opinion  that  the  latter  is  the  true 
character  of  the  indorsement.  To  construe  it  in  the 
former  sense  would  be  to  give  it  altogether  a  different 
meaning  from  that  which  it  was  intended  to  have.  It 
would  in  &ct  have  the  effect  of  making  the  usual  in- 
dorsement on  a  writ  of  execution  (which  is  for  the 
purpose  of  assisting  the  sheriff,  but  not  for  the  purpose 
of  diminishing  his  responsibility)  a  means  of  relieving 
the  sheriff  ftom  the  responsibility  which  attaches  to  his 
oflBce,  by  turning  the  bailiff,  to  whom  the  execution  of 
the  writ  is  entrusted,  into  the  agent  or  special  bailiff  of 
the  execution  creditor.  Many  cases  have  occurred,  in 
which  a  sheriff  has  seized  pursuant  to  a  similar  indorse- 
ment; and  a  question  has  arisen  as  to  the  validity  of  the 
seizure,  in  consequence  of  some  alleged  secret  act  of 
bankruptcy  by  the  execution  debtor.    In  those  cases  it 

(a)  bBUgh.N.a.\tA. 
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1859.        has  never  been  thought  that  the  indorsement  carried 

Childbbs     ^^^  ^^  ^^  indemnity  from  the  execution  creditor,  which 

WooLXR.      ^^^^^  oust  the  sheriff  of  the  benefit  of  the  Interpleader 

Act^  or  would  entitle  the  sheriff  to  look  to  the  execution 

HiU  J.  '  creditor  for  a  reimbursement  of  any  damages  which  he 
Blackburn  J.  ^{^^  \^  called  on  to  pay,  if  he  had  innocently  sold  in 
accordance  with  the  indorsement.  If  it  be  held  that 
the  indorsement  has  the  effect  contended  for  by  the 
plaintiff,  the  necessary  consequence  will  be,  either- that 
no  indorsement  will  in  future  be  made,  or  the  language 
will  be  altered   to  something  of  the  following  form: 

"  The  defendant  is  believed  to  be  a ,  and  to 

reside  at ^  but  the  sheriff  is  left  to  his  own 

responsibility  to  ascertain  whether  such  be  the  fact** 
The  case  of  Jarmain  v.  Hooper  {a)  was  relied  on  by  the 
plaintiff  as  an  authority  in  his  favour,  with  regard  to  the 
effect  of  an  indorsement  on  a  writ  of  execution.  In 
that  case,  the  indorsement  was  much  more  specific. 
The  statement  was  in  these  terms :  ''The  defendant  is 
an  upholsterer  and  bill  broker,  and  resides  at  No.  3, 
Prospect-place,  Church-streety  Chelsea.^  The  sheriff  ex- 
ecuted the  writ  at  No.  3,  Prospect-place,  and  seized  the 
goods  of  Jarmain,  the  plaintiff  in  the  action,  the  writ  of 
execution  having  been  itgainst  Jarmain  the  son.  The 
plaintiff  claimed  the  goods  after  the  seizure,  whereupon 
the  sheriff  applied  for  relief  under  the  Interpleader  Act, 
which  he  clearly  was  not  entitled  to  do,  if  the  indorse- 
ment had  the  effect  now  contended  for.  The  execution 
creditor,  however,  attended  the  interpleader  summons 
by  his  attorney,  and  insisted  that  the  goods  were  rightly 

(a)  6N.fG.827. 
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acized;  he  therefore,  by  that  act^  ratified  the  seizure,  1859. 
which  was  for  his  benefit.  An  issue  was  directed,  to  chxldbm" 
try  whether  the  goods  seized  were  the  goods  of  the  Woolbb. 
claimant.  The  execution  creditor  afterwards  declined 
to  try  the  issue.  Upon  the  argument  of  the  case,  the  ^^^j^'^' 
question  was,  whether  the  execution  creditor  was  a  tres-  -^^^^^  J"- 
passer  by  reason  of  the  seizure  by  the  sherifi^;  and  the 
learned  counsel  for  the  execution  creditor  contended 
that,  although  the  attorney,  by  his  acts,  might  be  a 
trespasser,  yet  that  he  could-  not  make  his  client  such ; 
and  he  further  argued  that  the  adoption  of  the  seizure 
by  coming  in  under  the  interpleader  rule,  was  an  adop- 
tion, not  by  the  execution  creditor,  but  by  his  attorney, 
and  that  the  attorney  had  no  more  authority  to  ratify 
the  act  than  he  had  to  commit  it  As  it  is  clear,  there- 
fore, that  there  was  a  ratification  of  the  illegal  seizure, 
which  had  been  made  for  the  benefit  of  the  execution 
creditor,  there  was  other  evidence,  in  that  case,  besides 
the  mere  indorsement ;  and  the  point  whether  the  in« 
dorsement  had  the  effect  now  contended  for  by  the 
plaintiff  was  not  raised  or  decided  in  that  action ;  nor 
was  it  necessary  that  it  should  be.  We  therefore  think 
that  Jarmam  y.  Hooper  (a)  is  not  an  authority  for  the 
plaintiff  in  this  action ;  and  that  the  defendant,  for  the 
reasons  which  we  have  stitfed,  is  entitled  to  the  judg- 
ment of  the  Court  There  is  one  point  which  was  not 
taken  upon  the  argument,  relative  to  the  form  of  the 
pleadings  to  the  third  count.  There  is  an  allegation  in 
that  count  that  *'the  defendant  directed  and  required 
the  plaintiff  to  execute  the  writ,  by  seizing  and  taking 

(a)  6  3f.#  0^.827, 
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1859.        the  plaintiff's  goods."    That  allegation  is  hot  travened, 

Childbss^    unless  it  be  put  in  issue  by  Not  guilty.     We  think  the 

WooLsa.      Allegation  part  of  the  inducement,  and  that  it  is  not 

put  in  issue  by  Not  guilty.     If  this  case  should  go  to  a 

Hm  J.  '  ^ourt  of  error  it  may  be  desirable  to  amend  the  record 
Blackburn  3.  j^y  adding  such  a  plea.  We  have  not  referred  to  it  as 
influencing  our  judgment,  because  the  case  was  argued 
by  counsel  upon  the  merits,  and  not  upon  technical 
points  of  form.  Our  judgment  being  generally  agunst 
the  liability  of  the  defendant,  it,  in  strictness,  becomes 
unnecessary  to  determine  how  far  the  liability  of  a  per- 
son directing  the  sheriff  to  seize,  so  as  to  come  within 
the  principle  of  Humphrys  v.  Pratt  (a),  ceases  in  respect 
of  damages  awarded  against  the  sheriff  for  continuing  . 
the  execution  after  he  becomes  aware  of  its  being  wrong- 
ful. We  may,  however,  as  well  add  that  we  are  clearly 
of  opinion  that  the  liability  ceases  from  the  time  when 
the  sheriff,  having  acquired  a  knowledge  of  the  impro- 
priety of  the  execution,  might  and  ou^t  to  have  with- 
drawn it 

Judgment  for  the  defendant 

(a)5JBliffkN.S.l5^ 
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1859. 


Pkbbins    against  The    Mabd^    and   General  Friday 
Travellbes'  Insurance  Society. 


SPECIAL  case  stated  by  an  arbitrator.  Defendante, 

an  insurance 

This  action  was  brought  on  a  policy  of  insurance.  Company,  by 

,    their  form  of 

efiPected  by  the  plaintiff  with  the  defendants  on  22nd  proposal  for 

August,   1856.      The   plaintiff,  on  21st  August,  1856,  ^^^^cci- 

then  and  from  thenceforth  hitherto  being  an  ironmonger,  ^^  «'^^ 

and  keeping  a  shop  for  the  sale  of  iron  ware  Hi  Dudley,  ^^^^  ^ 

in  the  county  of  Warwick,  but  living  at  SaliUy  Hall,  in  occupation  of 

tne  person 
the  said  county,  directed  one  George  Haslewood  Smith,  whose  life  is 

proposed  to  be 
then  being  an  agent  of  the  defendants  for  the  purpose  of  msured"  to  be 

/••         1      •  L    i_  /sii  stated.   Plain- 

procunng  insurances  to  be  effected  with  them,  to  fill  up  tiff  filled  up 

a  printed  form  of  proposal  for  an  insurance  with  the  uj^  r™.E^ 

defendants,  and  to  transmit  the  same  to  them.    The  ^^j^^^. 

proposal  was  filled  up  by  the  plaintiff's  authority,  was  '^^^^' 

adopted  by  him  as  his  proposal,  and  was  in  the  following  ^^  ^^ 

words  and  figures,  the  parts  in  italics  being  written  and  kept  an  iron- 

monger's  shop 
the  remainder  printed.  at  D,  in  the 

^^  Marine  and  General  Travellers'  Insurance  Society,     Defendants  ' 

22, Moorgate  Street,  London.  s^dpUdn^' 

"Particulars  required  from  a  person  proposingto  insure  against  acd- 

against  accidents.  SX 

'*  Name,  residence,  profession  or  occupation  of  the  ^^^  *^®  »*« 

*  *^  of  premium 

person  by  whom  the  proposal  is  made.  was  the  same 

as  would  have 
been  payable 
by  plaintiff  had  he  described  himself  as  an  ironmonffer.  In  the  policy  was  a  p>rovi80 
"that  if  any  statement  or  allegation  contained  in  the^  "proposal  be  untrue,  or  if  this 
policy  has  been  obtained  or  shall  hereafter  be  continued  through  any  misrepresentation, 
couceahnent,  or  untrue  averment  whatsoever,"  "  then  this  policy  shaU  be  void." 

Held,  diasentiente  Ooekfmm  C.  J.,  that  the  policy  was  not  rendered  void  by  plaintiff's 
omission  to  state  that  he  was  an  ironmonger. 
Judgment  affirmed  in  the  Exchequer  Chamber. 
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1859. 
Pebsznb 

T. 

Kabini  &c 

Insuiance 

Society. 


**  O.  Haslewood  SmUhf  agent,  ffandswarth,  near  Btr- 
mingham. 

''  Name,  residence,  profession  or  occupation  of  the 
person  whose  life  is  proposed  to  be  insured. 

<'  haac  Thomas  Perrins,  Esquire,  SalOey  HaU,  War- 
wickshire. 

**  Has  the  party  proposed  to  be  insured  ever  been 
afflicted  with  epileptic  or  other  fits  ? 

''No. 

*'  I  desire  to  effect  an  insurance  with  the  Marine  and 
General  Travellers'  Insurance  Society,  on  the  life  of  the 
above  Isaac  Thomas  Perrins,  Esq.,  Saltley  Hall,  near 
Birmingham,  under  Class  C,  Table  1,  against  death  by 
accident  only,  with  weekly  compensation  in  case  of  non- 
fatal accident,  in  the  sum  of  lOOOJL,  during  the  period  of 
one  year  from  this  date  ;  and  I  declare  that  all  the  above 
particulars  are  true,  and  do  agree  that  this  proposal  shall 
form  the  basis  of  the  contract  between  me  and  the  said 

Society." 

(Per  pro.)   "  Isaac  Thomas  PerrinsJ^ 

''Haie,  August  2\,  1856." 

The  defendants  thereupon  executed  and  sent  to  the 

plaintiff  a  policy  of  insurance,  dated  22d  August,  1856, 

in  the  following  terms. 

Date,  22  August,  1856. 

**  Whereas  Isaac  Thomas  Perrins,  of  Saltley  Hall,  in  the 

county  of  Wdrwicishire,  gentleman,  hereinafter  called  the 

insured,  hath  proposed  to  effect  an  insurance  with  7%e 

Marine  and  General  Travellers*  Insurance  Society,  upon 

his  own  life,  in  the  sum  of  1000/.  sterling,  against  death 

arising   from   personal  injury  caused  by    accident  or 

violence,  with  compensation  in  case  of  non-fatal  injury, 

under  Class  C,  Table  1,  first  class  of  the  table  of  rates 
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of  the  said  Society,  and  hath  delivered  to  the  said 
Society  a  declaration  and  proposal  in  writing,  bearing 
date  2l8t  Auffusi,  1856,  setting  forth,  among  other  things, 
his  business  or  occupation,"  &c. 

The  policy  also  contained  the  following  proviso. 
*^  That  if  any  statement  or  allegation  contained  in  the 
aforesaid  declaration  or  proposal  be  untrue,  or  if  this 
policy  has  been  obtained,  or  shall  hereafter  be  continued, 
through  any  misrepresentation,  concealment,  or  untrue 
averment  whatsoever,  or  if  any  false  or  fraudulent  claim 
shall  at  any  time  be  made  thereunder*  against  the  said 
Society,  then  this  policy  shall  be  void." 

The  said  policy  was  forwarded  to  the  plaintiff  by  the 
defendants,  together  with  a  prospectus  of  the  said 
Society,  containing  a  table  of  rates  of  premiums  charged 
by  the  defendants  according  to  the  class  of  risk  insured. 
In  the  said  table,  the  first  class  specified  ''bankers, 
professional  men,  commercial  travellers,  farmers,  clerks, 
shopkeepers,  domestic  and  agricultural  servants,  and  the 
public  generally  not  employed  in  trade." 

The  plaintiff  sustained  bodily  injury  by  reason  of  an 
accident. 
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Garth,  for  the  plaintiff.  The  question  is,  whether 
the  description  of  the  plaintiff  in  the  proposal  for 
insurance  avoids  the  policy.  It  is  contended  that  it 
does  not.  The  plaintiff  is  insured  'in  the  first  class  of 
risks,  and  would  have  been  placed  in  the  same  class, 
had  he  described  himself  as  an  ironmonger  instead  of 
as  an  esquire.  The  same  premium,  moreover,  would 
have  been  payable  in  that  case.  There  has  therefore 
been  no  firaud  upon  the  defendants,  nor  have  they  sus- 
tidned  any  injuiy  by  the  plaintiff's  description  of  himself 
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•    1859. 
'  Pereins 

T. 

Marine  &c 

Insurance 
Society. 


as  an  esquire.  And  he  was. warranted  in  so  styling 
himself,  for  be  lives  at  a  private  reridenoe  apart  from 
the  shop  where  he  carries  on  his  business.  The  designa- 
tion "  esquire"  has  reference  to  bis  social  position  apart 
from  his  business.  The  defendants  will  contend  that  the 
description  is  untrue^  and  that  therefore  the  proviso  in 
the  policy  applies.  No  doubt  Anderson  v.  Fitzgerald  (a) 
decides  that  a  false  statement  by  the  assured  will  invali- 
date a  policy  such  as  the  present,  whether  or  not  it  be  a 
statement  of  something  that  is  material.  But  the  plain- 
tiff's statement  was  not  false.  The  arbitrator  does  not 
find  that  the  plaintiff  is  not  an  esquire,  or  that  there  has 
been  any  misrepresentation  or  concealment 


T.  Janes  (Northern  Circuit),  contra.  The  terms 
of  the  proposal  in  effect  require  that  the  person  about 
to  insure  shall  truly  state  his  name,  residence,  pro- 
fession, or  occupation.  The  plaintiff  has  not  truly 
stated  his  occupation;  he  has,  on  the  contrary,  by 
describing  himself  as  an  esquire,  untruly  stated  that  he 
has  no  occupation.  [fFightman  J.  The  plaintiff  would, 
as  an  ironmonger,  fall  within  class  i.]  That  is  conceded. 
But  the  defendants  do  not  undertake  to  insure  every 
shopkeeper  who  may  propose  himsel£  They  require 
first  to  be  informed  of  the  trade  which  the  applicant 
carries  on.  Some  trades  are  more  hazardous  than  others. 
An  ironmonger,  for  instance,  may  be  exposed  to  extra 
risk  of  accident,  by  keeping  gunpowder  for  sale,  as  many 
do.  Had  the  plaintiff  truly  described  himself  as  an 
ironmonger,  further  inquiry  would  have  been  made, 
which  might  have  resulted  in  the  rejection  of  his  pro- 


(a)  4  B.  L,  Ca.  484. 
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posal.  In  withholding  the  fact  that  he  was  an  iron- 
monger, he  was  guilty  of  a  suppressio  veri,  tantamount 
to  a  positive  statement  that  he  had  no  occupation. 
And,  that  statement  being  untrue,  the  policy  is  thereby 
avoided,  according  to  the  decisions  in  Anderson  v.  FitZ" 
gerald  (a)  and  Geach  v .  Ingall  (i).  \_Hill  J.  If  "  esquire" 
represents  no  occupation  or  profession,  the  case  may 
be  considered  as  if  that  word  were  struck  out  of  the 
proposal,  and  the  plaintifF  had  simply  given  his  name. 
Do  you  say  that  he  would  then  have  made  an  untrue 
statement?]  Such  an  omission  to  state  his  occupation 
would  have  equally  invalidated  the  policy. 


1859. 


Ferkibs 

V. 

Mabins  &c. 

Infiurance 
Society. 


Garth  was  not  heard  in  reply. 

CocKBURN  C.  J.  I  should  be  sorry  if  this  defence  Cockbum  C.J. 
were  to  succeed.  I  own,  however,  that,  with  every  dis- 
position m  fiftvour  of  the  plaintiff,  I  cannot  satisfy  myself 
that  the  policy  is  not  void  within  the  principle  of  the 
decision  in  Anderson  v.  Fitzgerald  (a).  The  plaintiff 
was  asked  by  this  Insurance  Company  what  was  his 
profession  or  occupation:  an  inquiry  which  necessarily 
involves  the  preliminary  question  whether  he  had  any 
profession  or  occupation.  He  gives  an  answer,  which 
does  not  directly  amount  to  a  denial,  but  which  virtually 
denies  that  he  has  any  occupation.  He  says  that  he  is 
an  esquire,  and  I  am  willing  to  take  it  that  he  is;  but 
this  appears  to  me  to  be  equivalent  to  saying  that  he  is 
an  esquire,  and  nothing  else;  that  is,  that  he  has  no 
occupation.  Suppose  he  had  been  asked  **  Are  you  in 
trade  ?*'  and  had  replied  "  I  am  an  esquire,*'  he  would 


(a)  4  H.  L.  Ca,  484. 

VOL.  n. 


{b)  14  M.  #  W.  96. 

E.   &   E. 
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1859.        ^a^G  coQveyed  the  impressioD  that  he  was  not  in  trade. 

PEBBina      -A.nd  such,  I  think,  is  the  effect  of  his  answer  to  the 

Marine  &c    question  actually  put  to  him.     Then  was  this  answer 

Insm-wice      g^iggp  jj  clearly  was.     It  may  or  may  not  be  that  the 

information  sought  was  material ;   whether  or  not,  the 

falsity  of  the  answer  is  fatal  to  the  validity  of  the  policy, 

according  to  Anderson  v.  Fitzgerald  (a).    I  am  sorry  to  be 

obliged  to  adopt  this  view  of  the  case,  and  am  glad  that  my 

brothers  are  of  a  different  opinion ;  for  undoubtedly  there 

would  be  much  hardship  in  a  decision  in  accordance  with 

what  appears  to  me  to  be  the  proper  legal  principle. 


WigMman  J,  WiGHTMAN  J.  I  think  that  Anderson  v.  Fitzgerald  {a) 
is  distinguishable  from  this  case.  There,  the  assured  made 
a  direct  false  statement ;  here,  at  most,  he  has  done  so  only 
by  implication.  But  it  appears  to  me  that  there  has  been 
a  concealment  rather  than  a  false  statement  by  the  plain- 
tiff. The  particulars  required  of  him  were,  his  name, 
residence,  profession,  or  occupation.  He  gives  his  name 
and  residence,  and  appends  to  his  name  the  title  *' esquire." 
Now  it  may  be  that  he  is  an  esquire,  and  it  does  not 
appear  to  be  disputed  that  he  is.  But  then  it  is  said 
that  he  is  also  an  ironmonger,  and  ought  to  have  so 
stated.  The  question  is,  however,  is  the  statement  which 
he  did  make  false  in  fact  1  I  cannot  adopt  the  view 
that  it  is,  or  that  it  amounts  to  a  statement  that  he 
has  no  occupation.  If  false  in  fact,  it  would,  whether 
material  or  not,  avoid  the  policy,  according  to  Anderson 
V.  Fitzgerald  (a).  But  it  is  true  as  far  as  it  goes.  And 
as  it  has  not  been  shewn  to  have  been  material,  and  as 
no  fraud  was  involved  in  it,  it  is  not  such  a  concealment 


(fl)  4  H,  L,  Ca.  484. 
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as  can  be  held  to  be  within  the  proviso  of  the  policy.  1859. 

At  most,  the  plaintiff  has  not  stated  all  that  he  might  Pebbins 

have  stated     Had  he  stated  even  less,  and  left  out  the  ji^^ine  &e. 

word  "esquire"  altogether,  as  my  brother  ITtff  suggested,  ^g!^^^® 
I  should  still  have  said  that  he  had  made  no  untrue 
averment 

Hill  J.  I  am  of  the  same  opinion.  I  regret  to  Sill  J. 
differ  from  the  Lord  Chief  Justice  in  any  case ;  but  I 
should  be  sorry  to  be  obliged  to  decide  against  the  plain- 
tiff's just  and  honest  claim.  The  question  is  whether 
there  is  anything  in  the  plaintiff's  statement  which  is 
untrue.  It  is  said  that  he  has  told  an  untruth,  because, 
while  describing  himself  as  an  esquire,  he  has  not  said 
that  he  is  something  else  besides.  This  statement,  how- 
ever,  is  not  untrue,  but  simply  imperfect.  Suppose  that 
the  plaintiff  had  been  a  wine  merchant  and  a  banker, 
and  had  put  down  only  that  he  was  a  banker :  could  it 
have  been  said  that  that  was  an  untrue  statement  ?  I 
think  not.  Suppose  that  he  had,  in  addition,  been  a 
justice  of  the  peace,  and  had  described  himself  as  a 
banker  and  justice  of  the  peace;  this,  again,  would 
have  been  the  truth,  though  not  the  whole  truth.  Now, 
by  the  terms  of  their  contract,  the  defendants  cannot 
defeat  the  plaintiff's  claim  by  shewing  that  his  statements 
were  imperfect,  provided  that  they  were  not  untrue. 

Blackburn  J.  was  absent. 

Judgment  for  the  plaintiff. 


Y  2 


324  [trlsuty  term.] 

[I860.] 

KS'         IN  THE  EXCHEQUER  CHAMBER  (a). 

1660.] 

(Error  from  the  Queen's  Bench). 

Pebrins  against  The  Marine  asd  General 
Travellers'  Insurance  Company. 

Fop  margin^    HPHE  defendants  appealed  against  the  above  decisioD. 

T.  Janet  (Northern  Circuit)  was  now  heard  for  the 
appellants^  and  repeated,  substantially,  his  argument  in 
the  Court  below. 

Garth,  contra,  was  not  heard. 

Williams  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  below  was  right.  It  is  said  that  the  statement 
of  the  plaintiff  that  he  was  an  esquire  was  an  untrue 
statement,  because  it  was  a  suppression  of  the  truth ;  the 
truth  being  that  he  was  also  an  ironmonger.  But  there 
is  no  foundation  for  such  an  argument  The  plaintiff 
said,  in  effect,  I  am  in  that  position  of  life  in  which 
people  are  usually  addressed  as  esquires.  A  man  who 
is  in  such  a  position  is  no  more  deserving  of  the 
imputation  of  telling  an  untruth  by  calling  himself  an 
esquire,  without  adding  his  trade,  than  a  peer  of  the 
realm  would  be,  who  should  describe  himself  as  such, 
and  not  also  state  that  he  was  a  brewer,  banker,  or 
ironmaster,  as  the  case  might  be. 

The  other  Judges  concurred. 

Judgment  aflSrmed. 

(a)  Before  WiUiami,  WUles  and  Bylea  Js.,  Mariin  and  ChanneU  Bs. 
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Walker,  appellant,  against  The  Great  Western  Saturday, 
Railway  CoMPAifY,  respondents. 

/^ASE  stated  under  stat.  20  &  21   Vict,  c.  43.     The  An  appeal 

appellaDt^   the  sarveyor  of  the   highways  of   the  20  &  21  Vict. 

parish  of  Denchwarth,  in  the  county  of  Berks,  on  23d  Ue  upon  the  ^ 

May,  1859,  laid  an  information  against  the  respondents,  tf^o^Iiue' 

chaiiging  them  with  having  refused  to  pay  two  highway  a  fl^mons  to 

rates  for  the  said  parish.     On  the  hearing  of  the  sum-  mentof  a 

*  highway  rate, 

mons,  before  the  justices  of  peace  for  the  county,  at  the  on  the  groond 

Petty  Sessions  held  at  Wantage,  the  justices  refused  to  assessed  was 

enforce  payment  of  the  rates.    The  case  set  out  the  ground  hfghway^rates. 

of  the  refusal,  which  was,  in  effect,  that  the  justices  con« 

sidered  the  land  assessed  to  be  exempt  from  highway 

ratea 

Fhipsan,  for  the  appellant.  The  first  point  raised  by 
the  respondents  will  be,  that  the  provisions  of  stat  20  & 
21  Vict,  0. 43.  with  respect  to  appeals  against  the  decision 
of  justices  do  not  apply  to  the  present  case.  [Hill  J. 
Supposing  that  we  decide  for  the  appellant :  would  our 
decision  protect  the  justices?  WightmanJ,  The  justices 
are  not  bound  to  incur  any  liability  by  issuing  a  warrant. 
Suppose  the  land  were  in  another  parish.]  Then  the 
assessment  would  be  void.  The  rate  not  being  appealed 
against,  the  justices  ought  to  have  issued  their  warrant. 

Digby,  for  the  respondents,  was  not  called  upon. 

Per  Curiam  (a).      This  is  not  the  proper  mode  of 
proceeding. 

Appeal  dismissed. 

(a)  Cockbum  C.  J.,  WighUnan,  HiU  and  Blackburn  Js. 
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g?^«»"<^.       Shackell,  appellant,  against  Wbst,  respondent. 

Goods  pledged  /^ASE  Stated  under  stat.  20  &  21  Vict.  c.  43. 
broker  were  The  cBse  set  out  a  complaint  preferred  by  the 

abntgl^on  I'^spondent  against  the  appellant^  a  pawnbroker^  at  the 
^^Jd  bj  Si  ^^"y  Sessions  for  fFeston^per-Mare,  under  stat.  40 
Th^^f^OT  ^-  ^*  ^-  ®®-  '•  ^^'*  charging  the  appellant  with  having, 
^f^  ^  bT'  ^^  ^^^  ^oy^  1859,  without  shewing  reasonable  cause  to 
jufitices,  under  the  contrary,  unlawfully  refused  to  deliver  up  to  the  res- 
0. 3.  c,  99.  pondent  a  watch  and  chain  which  had  been  pawned  by 
the  pawn-  him  with  the  appellant,  on  4th  March^  1859,  for  an 
wfii^g^with-  advance  of  21,  the  respondent  having,  on  the  said  4th 
SisTif'd^^*  JKiiy,  tendered  the  2i,  and  also  1*.  4rf.,  the  legal  interest. 
^^^l  OT*  ^°  ^^^  hearing,  the  justices  held  that  the  appellant  had 
tender  of  the    not  shewn  reasonable  cause  to  their  satisfaction  to  the 

proper  amount 

Thejnstices      contrary,  and  adjudged  the  complaint  to  be  true,  and 

made  an  order 

that  the  pawn-  adjudged  the  appellant  forthwith  to  return  the  watch  and 

having  shewn   chain,  or  to  pay  51  2s.  Sd.  (their  value  after  deducting  the 

ZZ'^^Lb^   2/.  and  the  U.  4d.\  with  costs. 

Se'^nfa^*^       It  was  proved,  at  the  hearing,  that  the  appellant  was 

■hotdd  deliver  a  pawnbroker,  and  had  received  the  watch  and  chain 

up  the  goods,  ^ 

or,  in  default,    from  the  respondent,  on  the  day  alleged  in  the  complaint, 

compensate  •/         o 

the  owner.        in  pledge  for  2L ;  that  the  respondent,  on  the  day  alleged, 

case  stated,      tendered  to  the  appellant  the  2/.,  and  U.  4<{.,  the  legal 

that  the  order 
was  bad: 

sect  14,  under  which  the  order  was  made  in  effect,  applying  only  to  cases  of  wilful 
refusal  bj  a  pawnbroker  to  deliyef  up  goods  actually  in  his  possession :  and  that  the  justices 
should  have  made  an  order  under  sect.  24,  which  empowers  them  to  award  compensation 
to  the  owner  if,  **  in  the  course  of  any  proceedings"  under  the  Act,  they  shall  find  that 
the  goods  were  lost  *'  through  the  de&ult,  neglect,  or  wilful  misbehaviour^'  of  the  pawn- 
broker. 

Sejnhle,  that  the  Court  had  power  to  amend  the  order  to  one  in  accordance  with  sect.  24, 
under  stat.  20  &  21  Vicf.  c.  43.  «.  6. 

But,  as  in  such  case  the  appellant  would  hare  lost  his  right  of  appealing  to  the  Quarter 
Seifions,  under  stat.  40  G,  8.  c.  99.  «.  35.,  the  Court  remitted  the  case  to  the  justices. 
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interest  thereon,  and  that  the  appellant  refused  to  deliver        ig^g, 
up  the  watch  and  chain,  alleging  that  he  was  unable  to      shackbll 
do  so  in  consequence  of  a  burglary  having  been  com-        .„^' 
mitted  in  his  house,  on  the  niglit  of  Ist  May^  1859,  when, 
as  he  alleged,  the  watch  and  chain  had  been  feloniously 
stolen  therefrom. 

The  case  then,  after  setting  out  the  evidence  produced 
at  the  hearing,  as  to  the  burglary,  proceeded  as  follows: 

*'  It  was  contended,  on  the  part  of  the  appellant,  that, 
upon  the  language  of  sect  14  of  the  statute,  it  was  only 
necessary  for  the  appellant  to  shew  reasonable  cause  by 
proof  of  the  robbery,  which  if  proved  to  our  satisfaction, 
the  appellant  was  entitled  to  have  the  information  dis- 
missed; and  that  we,  the  said  justices  of  the  peace,  had 
no  jurisdiction  over  the  question  as  to  whether,  by  dili* 
gence,  that  robbery  might  have  been  avoided,  that  being 
a  question  to  be  determined  by  a  jury,  the  respondent 
having  still  his  common  law  remedy  by  action,  should 
there  have  been  negligence;  and  with  which  remedy 
it  was  not  the  intention  of  the  Legislature  the  statute 
under  which  the  complaint  was  made  should  interfere. 
That  the  question  for  us  on  the  said  complaint  was, 
whether  a  reasonable  cause  had  been  shewn  for  the  non- 
delivery back  of  the  chattel ;  not  whether  by  care  or  dili- 
gence such  cause,  be  it  fire  or  robbery,  might  have  been 
prevented :  reasonable  cause  for  non-delivery,  not  rea- 
sonable cause  for  not  having  indemnified  the  pawner 
from  the  loss  of  the  pledge  from  such  cause.  We,  how- 
ever, were  of  opinion  that  it  was  the  intention  of  the 
Legislature  to  supersede  the  necessity  of  complainants 
resorting  to  their  remedy  at  common  law,  in  cases 
within  Stat.  40  G.  3.  c.  99.  b.  14.  And  that,  inde- 
pendently of  the  suspicious  circumstances  attending  the 
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1859.  alleged  burglary  (and  upon  which  we  refrained  from  ex- 
Sbackili.  pressing  an  opinion),  the  appellant,  having  left  the  pre- 
Wbst.  mises  in  which  such  valuable  property  was  deposited 
without  any  person  residing  or  being  thereon  from  the 
morning  of  Sunday  the  1st  May  till  about  9  o'clock  the 
following  morning,  and  the  safe  not  being,  according 
to  the  evidence  of  the  appellant's  own  witness"  '*as  well 
as  of  other  witnesses,  a  place  of  sufficient  security  for 
valuable  articles  in  a  house  not  having  persons  living  in 
it,  the  burglary  alleged  to  have  been  committed  in  the 
night  of  the  said  1st  May,  if  such  occurred,  must  be 
attributable  to  the  appellant's  own  laches,  and  did  not 
constitute,  to  our  satisfaction,  any  sufficient  cause  why 
he  should  not  be  ordered  either  to  re-deliver  up  to  the 
respondent  the  said  watch  and  chain,  or,  in  default 
thereof,  to  compensate  the  respondent  for  the  value  of 
those  articles." 

J.  Z>.  Coleridge,  for  the  appellant  The  conviction 
was  wrong.  It  must  be  admitted  that,  after  the  decision 
in  HedUng  v.  CaUrett  (a),  the  appellant  cannot  contend 
that  the  finding  of  the  justices,  that  he  had  been  guilty  of 
negligence,  was  wrong.  ICockburn  C.  J.  All  that  we 
there  held  was  that  there  was  evidence  of  neglect  within 
the  meaning  of  sect.  24.]  The  appellant  contends  that 
the  order  was  wrongly  drawn  up.  It  must  be  presumed 
to  have  been  made  under  sect  14  of  stat  40  G.  3. 
c.  99.,  as  the  case  states  that  the  complaint  was  made 


(a)  Wednesday,  November  9th,  1859.  Before  Cockbum  0.  J.,  Wtghi- 
man,  Hill  and  Blackburn  Js.  The  only  question  there  nused  vas  as  to 
whether  the  facts  warranted  the  finding  of  the  justices  that  there  was 
negligence  on  the  part  of  the  pawnbroker ;  and  the  Court  pronounced 
no  opinion  as  to  the  finality  of  that  finding. 
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under  that  section,  though  the  order  does  not,  in  express  1859. 
words,  purport  to  be  made  under  it.  Now  it  is  clear  that  shaokeu. 
the  order,  if  made  at  all,  should  have  been  made  under  ^^'^^ 
sect  24.  Sect.  14  enacts  that  ''  from  and  after  the 
commencement  of  this  Act,  if  any  goods  or  chattels  shall 
be  pawned  or  pledged  for  securing  any  money  lent  there- 
on, not  exceeding  in  the  whole  the  principal  sum  of  10/., 
and  the  profit  thereof,  and  if  within  one  year  after  the 
pawning  or  pledging  thereof,  (proof  having  been  made 
on  oath  or  affirmation  as  aforesaid  by  one  or  more  cre- 
dible witness  or  witnesses,  and  by  producing  the  note  or 
memorandum  directed  to  be  given  by  this  Act  as  afore- 
said, before  any  justice  or  justices,  to  the  satisfaction  of 
any  such  justice  or  justices,  of  the  pawning  or  pledging 
of  any  such  goods  or  chattels  within  the  said  space  of 
one  year,  or  one  year  and  three  months,  as  the  case  may 
be),  any  such  pawner  or  pawners  who  was  or  were  the 
real  owner  or  owners  of  such  goods  or  chattels  at  the 
time  of  the  pawning  or  pledging  thereof,  his,  her,  or 
their  executors,  administrators  or  assigns,  shall  tender 
unto  the  person  or  persons  who  lent,  on  the  security  of 
the  goods  or  chattels  pawned,  hb  executors  "  &c.,  '^  the 
principal  money  borrowed  thereon,  and  profit,  according 
to  the  table  of  rates  by  this  Act  established,  and  the  per- 
son who  took  such  goods  or  chattels  in  pawn,  his  or  her 
executors'*  &c.,  <^shall  thereupon,  without  shewing  reason- 
able cause  for  so  doing  to  the  satisfaction  of  such  justice 
or  justices,  neglect  or  refuse  to  deliver  back  the  goods  or 
chattels  so  pawned  for  any  sum  or  sums  of  money  not 
exceeding  the  said  principal  sum  of  ten  pounds,  to  the 
person  or  persons  who  borrowed  the  money  thereon, 
his,  her  or  their  executors"  &c.,  **  then  and  in  any  such 
case,  on  oath  or  affirmation  as  aforesaid  thereof  made  by 
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1 859.  the  pawner  or  pawners  thereof^  bis^  ber,  or  tbeir  ezecntors'* 
Shaokell  &C.9  ''or  some  otber  credible  person,  anyjustice  or  justices 
West.  ^^  ^^  peace  for  tbe  county,  riding,  division,  city,  liberty, 
town,  or  place  wbere  tbe  person  or  persons  wbo  took  such 
pawn  as  aforesaid,  bis  executors,  ^'  &c.  ''  shall  dwell,  on 
tbe  application  of  tbe  borrower  or  borrowers,  bis,  her,  or 
their  executors "  &c.,  "  is  and  are  hereby  required  to 
cause  such  person  or  persons  who  took  such  pawn,  his, 
her,  or  their  executors  "  &c.,  '<  within  the  jurisdiction  of 
tbe  justice  or  justices,  to  come  before  such  justice  or 
justices;  and  such  justice  or  justices  is  and  are  hereby 
authorised  and  required  to  examine  on  oath  or  solemn 
aflSrmation,  as  the  case  may  require,  the  parties  them- 
selves, and  such  otber  credible  person  or  persons  as  shall 
appear  before  him  or  them,  touching  the  premises ;  and 
if  tender  of  the  principal  money  due,  and  all  profit  there- 
on, as  aforesaid,  shall  be  proved  by  oath  or  affirmation  as 
aforesaid  to  have  been  made  (such  principal  money  not 
exceeding  the  said  sum  of  10/.)  to  the  lender  or  lenders 
thereof,  his,  her,  or  their  executors'*  &c., "  by  the  borrower 
or  borrowers  of  such  principal  money,  bis,  her,  or  their 
executors**  &c.,  ''within  tbe  said  space  of  one  year,  or 
one  year  and  three  months,  as  the  case  may  be,  after  the 
said  pawning  or  pledging  of  tbe  goods  or  chattels,  then 
on  payment  by  tbe  borrower  or  borrowers,  his,  her,  or  their 
executors  "  &c.,  "  of  such  principal  money,  and  the  profit 
due  thereon  as  aforesaid,  to  the  lender  or  lenders,  his,  her 
or  tbeir  executors  **  &c.,  "  and  in  case  the  lender  or  len- 
ders, his,  her,  or  tbeir  executors,*'  &c.,  "shall  refuse  to 
accept  thereof,  on  tender  thereof  to  him,  her,  or  them 
made  by  the  borrower  or  borrowers  thereof,  his,  her,  or 
tbeir  executors  "  &c., "  before  any  such  justice  or  justices, 
such  justice  or  justices  shall  thereupon,  by  order  under 
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his  or  their  hand  or  hands,  direct  the  goods  or  chattels  1859. 
so  pawned  forthwith  to  be  delivered  up  to  the  pawner  or  's^ckill 
pawners  thereof,  his,  her,  or  their  executors,'*  &c.,  **and  ^^^ 
if  the  person  or  persons  who  shall  have  lent  any  principal 
sum  or  sums  of  money,  not  exceeding  in  the  whole  the 
said  sum  of  lOL  on  any  goods  or  chattels  pawned,  his, 
her,  or  their  executors, ''  &&,  ''shall  neglect  or  refuse  to 
deliver  up  or  make  satisfaction  for  the  goods  or  chattels 
which  shall  be  so  proved  to  the  satisfaction  of  such  justice 
or  justices  as  aforesaid  to  have  been  so  pawned,  as  any 
such  justice  or  justices  of  the  peace  as  aforesaid  shall 
order  and  direct,  then  any  such  justice  or  justices  shall,  and 
is  and  are  hereby  authorized  and  required  to  commit  the 
party  or  parties  so  refusing  to  deliver  up  or  make  satisfac* 
tion  for  the  same''  **  without  bail  or  mainprize,  until  he,  she, 
or  they  shall  deliver  up  the  goods  or  chattels  so  pawned, 
and  continuing  redeemable  as  aforesaid,  according  to 
the  order  of  such  justice  or  justices  as  aforesaid,  or  make 
such  satisfaction  or  compensation  as  such  justice  or  justi- 
ces shall  adjudge  reasonable  for  the  value  thereof,  to  the 
party  or  parties  entitled  to  the  redemption  of  such  goods 
or  chattels  so  pawned,  and  continuing  redeemable  as  afore* 
said."  That  section  applies  only  to  cases  where  the  article 
pawned  is  still  in  the  possession  of  the  pawnee,  and  he 
contumaciously  refuses  to  deliver  it  up.  Here  the 
pawnee  was  not  guilty  of  any  wilful  refusal  to  deliver : 
the  delivery  had  become  impossible ;  there  was  therefore 
"  reasonable  cause"  for  the  non-deliveiy,  even  assuming 
that  the  appellant  had  been  guilty  of  negligence;  and 
the  only  order  which  the  justices  ought  to  have  made 
under  the  circumstances  was  an  order,  under  sect  24, 
not  for  the  delivery  of  the  article,  but  for  satisfaction  to 
the  pawner.     Sect  24  enacts  that  **  if  in  the  course  of 
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1859.  *oy  proceedings  before  anj  justice  or  jastices  of  the 
Shaokbll     P®*ce,  in  pursuance  of  or  under  this  Act,  it  shall  appear. 

West  ^^  ^  proved  to  the  satisfaction  of  the  justice  or  justices 
upon  oath,"  "  that  any  of  the  goods  and  chattels  pawned 
as  aforesaid  have  been  sold  before  the  time  allowed  by 
this  Act,  or  otherwise  than  according  to  the  directions 
of  this  Act,  or  have  been  embezzled  or  lost,  or  are  become 
or  have  been  rendered  of  less  value  than  the  same  were 
at  the  time  of  pawning  or  pledging  thereof,  by  or  through 
the  default,  neglect,  or  wilful  misbehaviour  of  the  person 
or  persons  with  whom  the  same  were  pledged  or  pawned, 
his,  her,  or  their  executors,  administrators  or  assigns, 
agents  or  servants^  then,  and  in  any  such  case  it  shall 
be  lawful  for  every  such  justice  and  justices,  and  he  and 
they  is  and  are  hereby  required  to  allow  and  award  a 
reasonable  satisfaction  to  the  owner  of  such  goods  or 
chattels  in  respect  thereof  or  of  such  damage ;''  the  sum 
so  allowed  or  awarded,  if  not  amounting  to  the  principal 
and  profit,  to  be  deducted  from  the  principal  and  profit 
due  on  the  pledge ;  "  and  in  all  cases  where  the  goods 
and  chattels  pawned  as  aforesaid  shall  have  been  damaged 
as  aforesaid,  it  shall  be  sufficient  for  the  pawner  or 
pawners,  his,  her,  or  their  executors"  &c.  "  to  pay  or  ten- 
der the  money  due  upon  the  balance,  after  deducting, 
out  of  the  principal  and  profit  as  aforesaid,  for  the  goods 
or  chattels  pawned,  such  reasonable  satisfaction  in  respect 
to  such  damage  as  any  such  justice  or  justices  shall  order 
or  award,  and  upon  so  doing  the  justice  or  justices  shall 
proceed  as  if  the  pawner  or  pawners,  his,  her,  or  their 
executors"  &c.,  **had  paid  or  tendered  the  whole  money 
due  for  the  principal  and  profit  aforesaid ;  and  if  the 
satisfaction  to  be  allowed  and  awarded  to  the  owner  or 
owners"  ^<  shall  be  equal  to  or  exceed  the  principal  and 


West. 
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profit  aforesaid,  then  and  in  such  case  the**  pavrnee,  1859. 
his  executors,  administrators  or  assigns  "shall  deliver  shackell 
the  goods"  **  to  the  owner  or  owners  thereof,  without 
being  paid  anything  for  principal  or  profit  in  respect 
thereof,  and  shall  also  pay  such  excess  (if  any)  to  the 
person  or  persons  entitled  thereto,  under  the  penalty  of 
10/.,  to  be  recovered"  by  distress.  Ex  parte  Cord^ 
ing  (a)  shews  the  distinction  between  the  two  sections; 
and  that,  under  sect.  24,  there  is  no  power  of  commit- 
ment in  de&alt  of  satisfaction  being  made.  Under 
this  order  the  appellant  might  have  been  committed. 
\Blackbum  J.  In  Great  Western  Railway  Company 
V.  The  Queen  {b)  the  Court  of  Exchequer  Chamber 
seem  to  have  doubted  whether  a  peremptory  man^ 
damns  could  issue  commanding  the  performance  by 
a  railway  Company  of  an  Act  which  had  become  im- 
possible since  the  return  to  the  writ]  That  case  and 
Rex  V.  Round  (c)  are  in  favour  of  the  appellant.  The 
fact  that,  under  sect.  24,  there  is  no  power  of  commit- 
ment, shews  that  sect  14,  which  does  give  a  power  of 
commitment,  was  intended  to  apply  to  a  contumacious 
refusal  to  deliver,  for  which  a  commitment  would  be  a 
proper  punishment,  and  sect.  24  to  a  non-delivery  by 
reason  of  negligence,  for  which  it  would  be  manifestly 
unjust  to  commit  The  justices  here,  therefore,  were 
wrong  in  making  an  order  for  the  deliveiy  of  the  chat- 
tel, reasonable  cause  for  its  non-delivery  having  been 
shewn,  even  though  that  cause  arose  from  the  neg^ 
ligence  of  the  pawnee.  [Blackburn  J.  Cannot  we 
amend  the  order  under  stat  20  &  21  Vkt.  c.  43.  s.  6.?] 

(a)  ^B.tAd,  108.  {h)  lB.fB.  874. 

(e)  4A.iE.  189. 
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1859.  Kinglake  Seijt.,  for  the  respondent.     No  amendment 

Shaokill  ^s  necessary.  Even  conceding  that  a  loss  by  burglary 
WiEST.  caused  by  the  appellant's  neglect  would  be  a  '^reasonable 
cause/'  under  sect.  14,  for  the  non-delivexy  of  the  chattel, 
the  objection  raised  by  the  appellant  is  only  technical. 
The  order  shews  that  the  justices  really  considered  the 
appellant  to  have  brought  himself  within  sect.  24.  [^Cochr 
bum  C.  J.  Ton  can  hardly  contend  that  the  order  is 
not,  practically,  under  sect.  14.  Blackburn  J.  It  is 
clear  that  the  justices  meant  to  draw  up  such  an  order  as 
would  lead  to  the  committal  of  the  appellant  in  case  of 
his  refusal  to  deliver.]  The  pawnbroker  is  exempt  from 
the  liabilities  imposed  by  sect.  24  only  where  the  loss  of 
or  damage  to  the  article  pawned  occurs  without  de&ult, 
neglect,  or  wilful  misbehaviour  on  his  part;  Syred  v. 
Carruthert  (a).  Here  the  justices  have  found  that  there 
was  such  neglect ;  and  the  order  was  intended  to  carry 
out  the  provisions  of  that  section. 

Jl  D.  Coleridge^  in  reply.  It  may  be  admitted  that 
the  justices  might  have  made  an  order  under  sect  24 : 
but  it  is  clear  that  they  did  not  The  complaint  was 
under  sect  14 ;  the  appellant  gave  evidence  as  to  the 
burglary  solely  with  the  view  of  shewing  ''  reasonable 
cause"  for  non-delivery  under  that  section:  the  order 
was  under  that  section :  and  the  Court  will  not  preju- 
dice the  appellant  by  making  an  amendment  which 
would,  in  effect,  substitute  for  an  order  under  one  section 
an  order  under  another  which  was  not  in  question  before 
the  justices  at  all.      [CocKbum  C.  J.     If  all  the  facts 

(a)  E,  B.  #  E.  469. 
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neceasary  to  make  an  order  under  sect  24  good  were        1859. 
before  the  justices,  and  thej  had  jurisdiction  to  make  an     Shjlokbll 
order  in  that  particular  form^  we  have  power  to  amend        Wbst. 
the  order  actually  made  accordingly.]     It  is  open  to  the 
Court  to  remit  the  case  to  the  justices,  to  be  re-heard. 
[Wightman  J.      The  appellant  has  not  availed  himself 
of  his  right  to  appeal    to  the  Quarter  Sessions  under 
sect  35.] 

CocKBUBN  C.  J.  I  am  of  opinion  that  the  order  is  bad. 
It  was  clearly  intended  to  be  made  under  sect.  14 :  and 
I  think  the  construction  placed  upon  that  section  and 
sect  24,  in  Ex  parte  Cording  (a),  is  the  correct  one,  and 
that  the  former  section  applies  only  where  the  pawn- 
broker, still  having  the  goods  in  his  possession,  wil- 
fully refuses  to  deliver  them;  not  where,  as  appears 
upon  the  case  here,  the  pawnbroker  is  unable  to  re- 
store the  goods  in  specie.  But  it  is  equally  clear  that 
the  justices  might  have  made  an  order  under  sect.  24. 
That  section  provides  that  if,  ^'in  the  course  of  any 
proceedings**  under  the  Act,  before  the  justices,  it  shall 
appear  to  their  satis&ction  that  goods  pawned  have  been, 
among  other  things,  lost  *^  by  the  default,  neglect,  or 
wilful  misbehaviour^  of  the  pawnee,  the  justices  may 
award  satisfaction  to  the  pawner.  The  justices  found, 
upon  the  iacts  stated  in  the  case,  that  the  burglaiy, 
through  which  the  pawnee  alleged,  as  a  defence,  that  the 
goods  had  been  lost,  was  caused  by  his  negligence.  I 
think  the  fact  that  the  premises  were  left  unprotected  for 
twenty-four  hours  was,  of  itself,  sufficient  to  justify  that 

(a)  4  ^.  #  Ad.  198. 
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1859.        finding ;  and  that  it  was  the  duty  of  the  justices  to  give 
Shackxll     redress  to  the  owner  of  the  goods  under  sect.  24.     But 

West.  there  is  a  substantial  difference  between  an  order  under 
that  section  and  an  order  under  sect.  14 :  and  they  were 
wrong  in  making  the  order  under  the  latter  section. 

Then  comes  the  question,  whether  we  ought  to  amend 
the  order  under  stat.  20  &  21  Vict.  o.  43.  s.  6.  We  cer- 
tainly might  do  so,  inasmuch  as  all  the  facts  necessary 
for  an  order  under  sect.  24  were  before  the  justices,  and 
they  had  jurisdiction  to  make  such  an  order.  But,  if  the 
order  were  amended,  the  appellant  would  be  deprived 
of  the  right  (which  he  has  hitherto  declined  to  exercise) 
of  appealing,  under  sect.  35  of  stat.  40  G.  3.  c  99., 
to  the  Quarter  Sessions,  and  of  contesting  the  decision 
of  the  justices  upon  the  facts.  I  think,  therefore,  the 
proper  course  will  be  to  remit  the  case  to  the  justices, 
to  be  reheard  by  them  with  reference  to  the  view  of  the 
Act  which  we  have  taken. 

WiQHTMAN  J.  Sect.  14  was  intended  to  apply  only 
where  the  pawnbroker,  having  the  power  to  restore  the 
goods,  refuses  to  do  so,  not  where  the  goods  are  lost  by 
his  default  as  in  the  present  case.  But  sect.  24  does 
apply  to  such  a  loss:  and,  by  that  section,  if  such  loss 
shall  happen  to  the  satisfaction  of  the  justices  *'  in  any 
proceedings"  under  the  Act,  they  may  order  compensa- 
tion to  the  owner.  Although,  therefore,  this  complaint 
was  initiated  under  sect  14,  the  justices  might  still  have 
made  an  order  under  sect.  24.  They  have  made  an 
order  under  sect.  14 ;  which  is  clearly  bad.  We  might 
amend  it,  under  stat.  20  &  21  Vtd.  c.  43.  s.  6.  But  there 
is  this  difficulty  in  the  way ;  that  the  appellant  would 
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then  lose  his  right  of  appeal  to  the  Quarter  Sessions,  under        1859. 
sect  35  of  Stat  40  G.  3.  c.  99.     I  think  therefore  that  "^hackell 
the  case  should  be  remitted  to  the  justices.  Ww^t, 

(Hill  J.  was  absent) 

Blackbubn  J.  Sect  14  provides  for  the  commitment 
of  the  pawnbroker  onlj  if,  having  the  power  to  deliver  up 
the  goods  pawned,  he  refuses  to  do  so.  Here  the  justices 
have,  in  eflect,  refused  to  come  to  the  conclusion  that 
the  appellant  had  not  the  power  to  deliver  up  the  goods; 
yet  the  order,  as  made,  might  have  been  enforced  by 
commitment  I  think  it  is  clearly  bad*  An  order  under 
sect.  24,  for  payment  of  compensation  to  the  owner, 
would  have  been  good,  although  the  complaint  was  laid 
under  sect  14;  the  justices  found  that  the  goods  pawned 
were  lost  by  the  negligence  of  the  pawnbroker,  and 
sect  24  gives  them  power  to  order  compensation,  if  they 
so  find, ''  in  the  course  of  any  proceedings  under  the 
Act*'  I  think  that  we  have  power,  under  sect  6  of 
Stat  20  &  21  Vict  c.  43.,  either  to  amend  the  order  or 
remit  the  case  to  the  justices ;  and,  as  the  appellant,  if 
the  order  were  amended,  would  lose  his  right  of  appeal 
to  the  Quarter  Sessions,  under  sect  35  of  stat  40  G.  3. 
e.  99.,  the  better  course  is  to  remit  the  case. 

Case  remitted  accordingly,  without  costs. 


voi^  n.  z  IS.  &  E. 
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1859. 


N^^Uih.      K^EB,  appellant,  against  Wood  and  others, 

respondents. 

Stat  4G.4.  I^ASE  stated  by  justices,  under  stat  20  &  21  Fid. 
r.34.».3.  ^  ^  jQ 

enacts  "That  e.  H.o. 

fic^^"slS?        ^^  the  hearing  of  the  informatiou  agaiust  the  appel- 

contract  with    i^nt,  it  was  proved,  on  the  part  of  the  respondents,  that 

any  person  or  •  *  ^ 

persons  whom-  the  appellant  contracted  and  agreed  with  the  respondents, 

soeTeFj  to 

serve  him,        at  SaUney,  on  4tb  January^  1859,  to  serve  them  as  an 

her,  or  them  ,  .  t  *  •  /.  #.  t  i 

for  any  time  anchor  smith  and  artificer  from   that  day,  at  certam 

soeyer!  o7in  specified  prices,  for  an  indefinite  period,  determinable 

mwiner^d"  ^^  either  of  the  contracting  parties  giving  to  the  other 

tered^So"'  fourteen  days'  notice  of  his  or  their  intention  to  deter- 

^^*?^^t  °*^°^  ^^®  contract.     The  appellant  was  in  the  employ  of 

himself  or  ihe  respondents  on  4th  January ,  1859,  the  day  upon 

herself  from 

his  or  her        which  the  contract,  the  subject  of  the  said  information, 

service  before  .    .  -i   *       i     i   »  ^  . 

the  term  of  was  entered  into^  and  he  had  been  so  for  some  time 

con^tfwhe-  previously.      The  respondents  have  certain  rules  and 

eontrt^  shall  regulations  to  be  observed  by  the  workmen  employed  at 

or^t^*^-*  their  works;  it  was  proved  that  these  rules  and  regula* 

writing,  shafl  ^jQug  had  been  read  to  the  appellant  whikt  in  the  employ 

or  neglect  to  of  the  respondents,  that  he  was  acquainted  with  them, 

fnMl  the  same, 

or  be  guilty  and  that  he  was  aware  he  had  to  give  fourteen  days* 
misconduct  or  notice  before  leaving  the  employ  of  the  respondents. 
^^theezecu-    Two  of  the  Said  rules  and  regulations  are  as  follows. 

tion  thereof, 
or  otherwise 

respecting  the  same,"  the  offender  may  be  committed  by  a  justice  to  the  House  of  Cor- 
rection for  three  months'  imprisonment,  with  hard  labour. 

Held  that,  to  render  an  artificer  liable  under  the  Act  for  absenting  himself  from 
service,  it  is  necessary  not  only  that  he  should  absent  himself  without  a  lawful  excuse, 
but  that  he  should  have  a  guilty  knowledge  that  he  has  no  lawfal  excuse. 
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No.  1  Rule.   '*  Ever  J  man  shall  have  hb  name  entered        1859. 
in  the  register  book  kept  in  the  office  for  that  purpose."         Bidee 

Na  2  Rule.     *^  Contractors,  foremen,  and  daymen  to        Wooo. 
give  fourteen  days'  notice  into  the  office  before  leaving 
their  employment,  and  to  receive  the  same." 

The  appellant  was  considered  a  ''contractor;**  he  con- 
tinued to  work  for  the  respondents,  according  to  the  terms 
of  the  said  contract,  from  4th  January,  1859,  until  6th 
August  following,  upon  which  day  he,  together  with  the 
other  anchor  smiths  in  the  employ  of  the  respondents^ 
left  the  service  of  the  respondents.  No  verbal  notice 
had  been  given  by  the  appellant  to  the  respondents  of 
his  intention  to  leave  their  employ ;  but,  on  23rd  July^ 
1859^  a  notice,  of  which  the  following  is  a  copy,  was 
handed  by  the  appellant  to  JViUiam  Thompsonf  the  res- 
pondents* manager  at  the  works. 

''  Messrs.  Wood,  brothers.  In  the  beginning  of  Jait- 
U€ny  last  year,  you  reduced  our  prices,  with  a  promise 
that,  as  soon  as  trade  was  a  little  busier,  you  would  givie 
us  our  price  back  again.  We  now  earnestly  hope  and 
trust  that  you  will  fulfil  your  promise,  as  we  consider 
that  our  price  is  very  small  indeed,  and  we  hope  that 
yoQ  will  take  it  into  your  serious  consideration.  If  you 
will  not  fulfil  your  promise,  we,  all  the  anchor  smiths  in 
your  employ,  do  hereby  give  to  Messrs.  Wood,  brothers, 
fourteen  days'  notice;  dated  this  day,  23rd  July,  1859. 
**  The  anchor  smiths  of  SdUneyJ' 

It  was  admitted  that  W.  Thompson  had  authority  to 
receive  a  notice  to  quit  fix)m  the  men  in  the  employ  of 
the  respondents.  It  was  proved  that,  on  13th  August, 
1859,  one  of  the  respondents  for  the  first  time  informed 
the  anchor  smiths  in  a  body  (the  appellant  being  present) 
that  the  above  mentioned  notice  could  not  be  received ; 

z  2 


340  MICHAELMAS  TERM. 

1859.  ^^  respondents  denied  that  they  had  ever  considered 
jRi^g^  the  notice  a  valid  one ;  it  was  proved  that  notices  given 
Wood.  ^y  *^®  ^^^  ^^  ^^^^^  intention  to  leave  the  respondents' 
employ  had  always  been  verbal,  or  written  and  signed  by 
the  men.  It  was  proved  and  contended,  on  the  part  of 
the  appellant,  that  the  appellant  was  an  anchor  smith, 
and  was  in  the  employ  of  the  respondents  on  the  day  the 
said  notice  was  given  to  the  said  WilUam  Thompson,  and 
was  included  in  the  general  description  at  the  foot  of  the 
notice,  ''  The  anchor  smiths  ofSaltney.^ 

It  was  further  contended,  on  his  behalf,  that  a  verbal 
notice  was  sufficient  to  determine  the  contract;  that 
notice  in  civil  causes  may  be  by  parol,  and  that  the  Courts 
listen  with  reluctance  to  objections  to  the  forms  of  notices ; 
that  notices  must  only  be  explicit  and  positive,  and 
therefore  that,  a  fortiori,  in  proceedings  of  a  criminal 
nature  like  this,  the  said  notice  with  its  accompanying 
circumstances  was  a  good  notice ;  and  that  on  principles 
of  common  sense  it  was  a  good  notice,  and  determined 
the  services  of  the  anchor  smiths,  the  appellant  being 
one  of  them. 

We,  however^  being  of  opinion  that  the  appellant  had 
contracted  and  agreed  with  the  respondents  to  serve 
them  as  an  anchor  smith  and  artificer  upon  the  terms 
and  in  the  manner  alleged  by  them ;  and  that  the 
appellant  had  not  given  to  the  said  respondents  fourteen 
days'  notice  of  his  intention  to  determine  the  said  con- 
tract, in  accordance  with  the  terms  thereof,  as  he  ought 
to  have  done ;  considered  that  the  evidence  given  before 
us  brought  the  case  within  the  operation  of  the  3rd 
section  of  stat  4  G.  4.  c.  34  (a),  and  gave  our  determi- 
nation against  the  appellant.     We  considered  that  the 

(a)  So  much  of  the  section  aa  is  material  is  set  out,  post,  in  the 
argument. 
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paper-writing  banded  to  fF.  Thompson  by  tbe  appellant        18o9. 
on  23rd  Jufy^  1859,  was  no  notice  by  the  appellant  of  bis        kTdbe 
intention  to  determine  tbe  said  contract;  it  was  not        w^op. 
signed  eitber  by  bim  or  by  any  otber  person  in  bis  bebalf, 
neitber  was  it  signed  by  any  ancbor  smitb  in  tbe  employ 
of  tbe  respondents.     We  considered  tbe  paper-writing 
notbingmore  tban  an  anonymous  communication.     It 
was  not  proved  before  us  tbat  tbe  appellant  bad  given  to 
tbe  respondents  any  verbal  notice,  or  any  otber  notice 
of  any  description,  of  bis  intention  to  leave  tbeir  employ  ; 
neitber  was  it  proved  tbat  tbe  appellant  bad  any  sufficient 
reason  for  al^senting   bimself  from  tbe  service  of  tbe 
respondents  on  tbe  said  6tb  August. 

Tbe  question  of  law  arising  on  tbe  above  statement 
tberefore  is.  Was  tbe  paper- writing,  delivered  by  the  said 
appellant  to  tbe  said  fVilliam  Thompson  on  23rd  Juiy, 
1859,  as  bereinbefore  mentioned,  a  sufficient  notice  by 
tbe  appellant  to  tbe  respondents  of  bis  intention  to 
determine  tbe  contract  entered  into  between  them  on 
4tb  January,  1859,  so  as  to  justify  tbe  said  appellant  in 
absenting  bimself  from  tbe  service  of  tbe  said  respondents 
on  6ih  August,  1859? 

Webby,  in  support  of  tbe  conviction.  Stat.  4  G.  4.  c.  34. 
s.  3.,  under  wbicb  tbe  appellant  was  convicted,  enacts 
**  tbat  if  any  servant  in  husbandry,  or  any  artificer'*  **  sball 
contract  witb  any  person  or  persons  whomsoever  to  serve 
bim,  her  or  tbem  for  any  time  or  times  whatsoever,  or 
in  any  otber  manner,  and  "  "  having  entered  into  such 
service  shall  absent  bimself  or  herself  from  bb  or  her 
service  before  tbe  term  of  bis  or  her  contract,  whether 
such  contract  shall  be  in  writing  or  not  in  writing,  shall 
be  completed,  or  neglect  to  fulfil  tbe  same,  or  be  guilty 
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1859*  of  any  other  misconduct  or  misdemeanor  in  the  execir* 
j(iPS2  tion  thereof,  or  otherwise  respecting  the  same,"  the  per- 
WooD,  ^^^  ^  ofiending  maj  be  committed  by  a  justice  to  the 
House  of  Correction  for  three  months*  imprisonment 
with  hard  labour.  If,  therefore,  the  appellant  absented 
himself  firom  the  respondents*  service  before  the  term  of 
his  contract  with  them  was  completed,  he  was  properly 
convicted.  He  did  so  absent  himself,  unless  the  notice 
of  23rd  July  was  a  sufficient  notice  of  his  intention 
to  pot  an  end  to  the  contract  and  leave  his  employment. 
That  notice  was  insufficient  for  two  reasons,  first; 
because  it  was  only  conditional  upon  the  respondents' 
refusal  to  advance  their  workmen's  prices,  and  the  appel- 
lant adduced  no  evidence  before  the  justices  that  the 
condition  had  happened.  Secondly;  because  it  was 
not  a  notice  by  the  appellant,  as  an  individual,  but  by 
the  workmen  as  a  body.  Though  his  was  the  hand  se- 
lected to  deliver  it  to  Thompson,  the  appellant  so  delivered 
it  on  behalf  of  all  the  anchor  smiths.  As  an  individual 
he  was  neither  bound  by,  nor  can  he  rely  upon,  it. 

J.  Brown,  for  the  appellant.  The  notice  must  be  con- 
strued, as  &r  as  possible,  in  favour  of  the  appellant  It 
is  not  to  be  supposed  that  the  Legislature  would  require 
from  persons  of  the  appellant's  class  of  life  a  strict  com- 
pliance with  all  the  formal  requisites  of  a  notice.  The 
notice,  here,  was  sufficient  to  put  an  end  to  the  service. 
It  appears  from  the  case  that  it  was  given  in  due  time, 
and  that  it  was  meant  by  the  men  as  a  notice  of  their 
intention  to  leave  at  the  end  of  a  fortnight  Again,  it  is 
plain  that  the  offence  of  which  the  appellant  was  convicted 
amounts  to  a  misdeameanor,  for  stat.  4  G.  4.  c  34.  s,  3. 
speaks  of  a  servant  or  artificer  being  ''  guilty  of  any  otiier" 


Wood. 
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*' misdemeanor  *'  than  the  absenting  himself  from  ser-  1859. 
vice ;  thereby  implying  that  it  is  a  misdemeanor  so  to  ^u,^^ 
absent  himself.  To  constitute  the  offence,  therefore,  a 
guilty  animus  in  the  appellant  must  be  shewn ;  for  the 
maxim  <*  actus  non  facit  reum  nisi  mens  sit  rea**  applies. 
But  it  would  be  too  much  to  say  that  the  appellant  wil- 
fully absented  himself  from  his  service,  by  leaving  it  at  the 
expiration  of  a  notice  by  reason  of  which  he  bona  fide 
believed  that  the  service  was  at  an  end.  Heame  v.  Gar^ 
ton  (a)  shews,  that,  without  a  guilty  knowledge  that  the 
notice  was  invalid,  the  appellant  was  not  liable  to  be 
convicted. 

WeUbyt  in  reply.  Every  absenting  himself  from  ser- 
vice without  lawful  excuse  by  an  artificer  is  a  breach 
of  the  Act  of  Parliament.  [HiU  J.  Suppose  that  a  work- 
man stops  away  from  his  work  for  a  day  on  the  faith  of 
a  false  statement  by  a  fellow  workman  that  his  master 
has  given  him  leave  to  do  so.  Could  he  be  convicted 
under  the  Act  ?]  In  such  a  case  the  justices  would  have 
to  consider  whether  the  workman  had  a  lawful  excuse. 
[HiU  J.  Rather,  whether  or  not  he  knew  that  he  had 
not  a  lawful  excuse.] 

Per  Curiam*  (&).  We  must  remit  the  case  to  the 
justices,  with  the  expression  of  our  opinion  that  they 
ought  not  to  convict  the  appellant  unless  they  find  that 
he  absented  himself  from  the  service  without  lawful  ex- 
cuse, knowing  at  the  time  that  he  had  not  such  an  excuse. 

We  give  no  opinion  whether  or  not  the  notice  of  23rd 
Jtdy  was  a  good  notice.  Even  if  it  was  bad,  the  justices 
ought  not  to  convict  if  it  was  given  bon&  fide. 

Case  remitted  to  the  justices. 

(a)  Ante,  p.  66.  (h)  Cockbum  C.  J.,  HiU  and  Blackburn  Js. 
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Wednesdi^,       The  MaNCHBSTEB,   SHEFFIELD  and  LmCOLNSHIKB 

November  l^ih.  .  ^ 

Railway  Company,  appellants,  against  Wood, 
respondent. 


TheRaflwayg  f^ASE  Stated  by  justices,  under  stat-  20  &  21  Fid. 

Clauses  Con-  V-^  J   J  -^ 

soHdation  Act|  C.  43. 

1845,  (8  &  9  ,«,  1     .  1^  ,  .    -  . 

Vict.  c.  20,),         The  case  stated,  m  substance,  that  an   inforraation 

enacts  that  ^ad  been  preferred  by  the  respondent,  a  constable  of 
mXJBteS^  the  borough  of  Sheffield,  against  the  appellants,  for  that 
S^on  th^*  they,  the  said  Company,  on  27th  May  last,  at  the  town- 
railway  shall,  ship  of  Brightside  Bierlow.  in  the  said  boroutrh,  did  use 
ifituaecoalop  .  ,  . 
other  similap  a  Certain  locomotive  engine,  numbered  37,  then  using 
fnel  emitting 
amoke,  be  coal,  on  tl^e  railway  of  the  said  Company  there  situate, 

on  the  prin-  such  engine  not  being  then  constructed  on  the  principle 

wmdngsnd  ^^  consuming,  and  so  as  to  consume,  its  own  smoke,. 

!!!i!l!?-^^  against  the  form  of  the  statute  in  such  case  made  and 

Biime  Its  own  ° 

tf^^^en*^^  provided ;  and  that,  after  hearing  the  parties,  and  the 

be  not  so  evidence  adduced  by  them,  the  said  justices  did  there- 
constructed  "^ 

the  Company  upon  convict  the  said  Company  of  the  said  offence,  and 

sndi  engine  did  adjudge  the  said  Company,  for  the  said  offence,  to 

&L  for  ey^  forfeit  and  pay  the  sum  of  57.,  and  also  Ho  pay  the  sum 

^iTl  of4..  for  costs. 

be^SSlt^e      ^y  ""^^  Railways  Clauses  Consolidation  Act,  1846, 

«Hj^»y''  (8  &  9  Vict  c.  20.)  8.  1 14.,  it  is  enacted  as  follows :  "  Every 

Held,  that  ^  .  ''        .  . 

a  penalty  is  locomotive  Steam  engine  to  be  used  on  the  railway  shall, 

not  incurred 

under  this  if  it  use  coal  or  Other  similar  fuel  emitting  smoke,  be 

section,  unless 

the  engine 

using  smoke-emitting  fiiel  is  so  defectively  constructed  as  to  be  incapable  of  consuming 


its  own  smoke,  though  used  with  proper  care ;  that,  consequently,  no  penalty  attaches 
where  the  engine,  though  proper^  constructed  on  the  principle  of  consuming  iti 
smoke,  is  so  carelessly  used  on  a  railway  as  to  emit  instead  of  consume  its  smoke. 
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constructed  on  the  principle  of  consuming  and  so  as  to        1859. 


Railway 
Company 

▼. 
Wood. 


consume  its  own  smoke ;  and  if  any  engine  be  not  so   makcbbstxs, 
constructed  the  Company  or  party  using  such  engine     Shbtoeld, 
shall  forfeit  five  pounds  for  every  day  during  which  such 
engine  shall  be  used  on  the  railway." 

The  appellants  having  appeared  by  attorney  to  answer 
the  said  information,  it  was  thereupon  proved,  on  the 
part  of  the  respondent,  that,  on  Friday  morning,  27th 
May  last,  about  a  quarter  past  four  o'clock,  he  (the 
respondent)  went  into  Osborne  Street^  adjacent  to  the 
goods  station  of  the  Manchester^  Sheffield  and  Lincoln-- 
shire  Railway,  at  Sheffield,  and  from  thence  he  saw  two 
locomotive  steam  engines,  numbered  respectively  37  and 
103,  then  in  the  use  of  the  Company,  attached  to  a 
luggage  train,  stationary  upon  the  railway  of  the  Com- 
pany ;  that  the  engine  No.  37  made  black  smoke  for  four 
minutes  continuously  before  starting ;  that  the  train 
then  started,  and  moved  rather  slowly,  at  about  seven 
miles  an  hour,  and  black  smoke  was  emitted  from  the 
chimney  of  the  said  engine,  No.  37,  for  four  minutes 
longer.  On  behalf  of  the  appellants,  the  driver  and 
the  fireman  of  the  engine.  No.  37,  were  called,  and 
they  proved  that,  on  the  morning  in  question,  the  fire 
of  that  engine  was  made  of  timber,  coal  and  coke,  about 
the  same  quantity  of  coal  as  coke ;  that  at  the  time  the 
engine  was  stationary  water  was  being  taken  in;  that 
the  engine  was  constructed  on  the  principle  of  consuming 
its  own  smoke  by  a  jet  of  steam  from  the  boiler  being 
thrown  into  the  chimney,  whereby  the  smoke  would  be 
prevented,  and  which  plan,  the  witnesses  said,  was  the 
most  effectual  and  best  the  engineer  to  the  Company 
was  acquainted  with.  They  also  stated  that  on  the 
morning  of  27th  May  the  engine  did  not  make  much 
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fiinoke,  a&d  that  such  smoke  was  a  little  muddy,  but  not 
black.  The  appellants  contended  that,  as  the  engine 
was  constructed  with  apparatus  on  the  best  and  most 
scientific  and  approved  principles  known  for  consuming, 
and  so  as  to  consume,  its  own  smoke,  and  that  as,  during 
the  period  that  the  engine  was  alleged  to  have  emitted 
smoke,  the  a{^ratus  for  the  consumption  thereof  was 
applied,  they  had  carried  out  the  spirit  and  meaning  of 
the  statute,  and  were  not  guilty  of  the  offence  cfaaiged 
in  the  information. 

The  justices  were  of  opinion  that  the  appellants  had 
committed  the  offence,  inasmuch  as  the  engine  was 
proved  to  be  using  coal,  and  did  not,  in  fact,  consume 
its  own  smoke  entirely. 

If  the  Court  should  be  of  opinion  that  the  said  con- 
viction was  not  erroneous  in  point  of  law,  then  the  said 
conviction  was  to  be  affirmed ;  but  if  the  Court  should 
be  of  a  contrary  opinion,  then  the  said  conviction  was 
to  be  quashed. 


Qucdn,  for  the  respondent.  The  conviction  was  right. 
The  Act  of  Parliament  requires  the  appellants  to  take 
care  that  every  engine  used  on  their  railway  shall,  if  it 
uses  coal  or  other  smoke-emitting  fuel,  be  constructed, 
not  only  on  the  principle  of  consuming,  but  so  as  actually 
to  consume,  its  own  smoke.  The  engine  here  in  ques- 
tion was  proved  to  have  been  using  coal,  and  to  have 
emitted  smoke.  Assuming,  therefore,  that  the  engine 
was  constructed  on  the  principle  of  consuming  its  own 
smoke,  the  principle  failed  in  the  application.  That 
being  so,  it  was  incumbent  on  the  appellants  to  use 
coke  or  other  smokeless  fuel  for  the  engine.  By  using 
coal  they  incurred  the  penalty  imposed  by  the  statute. 
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Again,  even  supposing  that  the  appellants  could  not  be        1859. 
convicted,  provided  that  the  engine  was  constructed  on  mauchtotbb, 
the  principle  of  consuming  its  own  smoke,  there  was  no         *^'*"''*' 
suflicient  evidence  that  it  was  so  constructed :  the  only 
witnesses  called  for  that  purpose  being  the  driver  and 
the  fireman,  who  could  say  nothing  more  than  that  the 
construction  was  on  the  best  plan  that  the  engineer  to 
the  Company  was  acquainted  with.     The  engineer  may 
not  have  been  acquainted  with  any  sufficient  plan. 


Railway 

Company 

▼. 

Wood. 


Mettishg  for  the  appellants.  The  conviction  was  wrong. 
The  justices  have  decided  that  the  fact  of  the  eiiigine 
emitting  smoke  was  conclusive  to  shew  that  the  penalty 
was  incurred;  they  would  not  enter  into  any  inquiry 
into  the  principle  on  which  the  engine  was  constructed. 
But  the  fact  that  smoke  was  emitted  was  not  at  all 
conclusive.  It  is  quite  possible  that  no  smoke  would 
have  been  emitted  had  due  care  been  taken  by  the  fire- 
man. The  justices  ought  to  have  inquired  whether  he 
did  take  due  care ;  they  ought  also  to  have  ascertained 
the  nature  of  the  principle  on  which  the  engine  was 
constructed :  for  the  section,  read  rightly,  imposes  the 
penalty  only  if  the  engine  is' not  constructed  on  the  prin- 
ciple of  consuming  its  own  smoke.  [Hill  J*  It  must 
be  taken  that  an  engine,  properly  constructed  on  such 
a  principle,  would,  if  properly  used,  consume  its  own 
smoke.]  The  justices  have,  without  inquiry,  virtually 
decided  that  the  engine  was  not  constructed  on  such  a 
principle.  In  consequence,  the  appellants  are  rendered 
liable  to  a  penalty  of  61.  for  every  day  on  which  they 
use  the  engine ;  though  very  possibly,  if  due  care  be 
taken,  the  engine  may  never  emit  smoke  again. 
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1859.  Quaiih  in  reply.     The  Legislature  can  hardly  have 

jIamohkstkr,  intended  that  the  jostices  should  institute  a  minute 
inquiry  into  the  principle  of  construction  adopted  in  the 
engine ;  a  question  of  science  upon  which  they  would 
not  be  competent  judges.  The  fact  that  the  engine 
does  emit  smoke  warrants  them  in  finding  that  it  cannot 
be  properly  constructed  on  the  principle  of  consuming 
its  own  smoke. 


Sbbffield, 

&c 

Bailway 

Company 

▼, 
Wood. 


CocKBURN  C.  J.  We  must  send  this  case  back  to 
the  justices,  that  they  may  investigate  the  whole  matter. 
They  must  decide,  upon  full  inquiry,  whether  the  emis- 
sion of  smoke  was  caused  by  the  faulty  construction  of 
the  engine  or  by  the  carelessness  of  the  persons  using 
it.  In  the  former  case  a  conviction  will  be  right ;  in 
the  latter  it  will  be  wrong. 

Hill  J.  The  penalty  is  imposed  upon  the  use  of  an 
engine  so  constructed  as  to  be  incapable  of  consuming 
its  own  smoke.  If  the  non-consumption  of  smoke  is 
caused  solely  by  the  want  of  care  of  those  in  chaige  of 
the  engine,  the  penalty  does  not  attach ;  but  if  it  arises 
from  the  defective  construction  of  the  engine,  the  penalty 
does  attach.  That  is  a  matter  into  which  the  justices 
must  inquire. 


Blackburn  J.  I  think  that  the  fact  that  an  engine 
has  been  seen  to  smoke  once  may  be  some  evidence 
that  it  is  not  properly  constructed  on  the  principle  of 
consuming  its  own  smoke.  The  justices  have  treated 
this  fact  as  conclusive  evidence  to  that  effect,  whereas  it 
may  well  be,  nevertheless,  that  the  engine  was  so  con- 
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structed  that  it  would  not,  if  fairly  and  properly  used,  1859. 

bave  smoked  at  all.     The  case  must  therefore  go  back  to  Hanchestbb, 

the  justices,  for  them  to  find  whether  the  engine  would  °"c.    "* 

or  would  not,  under  duly  careful  management,  have  (^J^y 

consumed  its  own  smoke.  _ .^* 

Woop. 

Case  remitted  to  the  justices. 


Williams  against  Lake.  ^"<^j 


18th. 

SPECIAL  case  stated  by  an  arbitrator.  Defendant 

wrote,  signed!, 
William  Owens  and  John  Thomas,  of  Cap    Coch,  andhtmded 

agreed  together  to   have  built  for  themselves  fourteen  foiiowug' 

cottages  (seven  for  each  separately),  the  site  of  which  <«  sir,  I  beg  to 

was  chosen  by  them  and  the  defendant   Thomas  Lake;  thatTsSS 

and  the  defendant  was  to  advance  money  on  the  security  J^^t^g  g^^^f 

of  and  mortgage  of  the  proposed  buildings.     The  said  ^^'^'iJ^^. 

WilHam   Owens  and  John  Thomas,  of  Cap  CocJi,  first  ing  which  yon 

'^  undertake  to 

offered  the  contract  of  building  to  one  John  Thomas  of  build  for 

°  Messre.T.cta 

Cwmbach,  but  be  was  willing  only  to  undertake  the  car-  ThomasLake:* 
penter*s  work  and  not  the  whole  building.  The  said  it  to  be  handed 
WiUiam  Owens  and  John  Thomas,  of  Cap  Coch,  then  urgaarande 
offered  the  contract  to  one  Thomas  Jones,  who  refused  ^^*^^J" 
to  undertake  the  work  without  the  signature  or  some  un-  ^^¥  J^^ 
dertaking  of  the  defendant,  Thomas  Lake.     A  guarantie  ®^^^®™ 

referred  to. 
7.  ^  0.,  however,  having  agreed  with  plaintiff  instead  of  J,,  that  plaintiff  should  erect 
the  buildine,  deUvered  the  document  to  plaintiff,  without  defendant's  knowledge  or 
authority.    Defendant  afterwards  heard  of  and  ratified  this  deliveiy.    Plaintiff,  having 
erected  &e  building,  sued  defendant  on  the  document,  as  a  guarantie. 

Held,  that  the  document  was  not  a  sufficient  written  agreementi  or  note  or  memorandum 
hereof,  by  defendant,  to  answer  for  the  debt  or  default  of  T,  ^  0.,  within  the  4th  section 
of  the  Statute  of  Frauds ;  inasmuch  as  the  name  of  the  person  for  whom  the  document 
was  intended  did  not  in  any  way  appear  upon  the  face  of  it,  so  that  it  did  not  contain  the 
names  of  both  the  parties  to  the  contract 


Williams 

V. 

Lake. 
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1859.        was  banded  by  the  defendant  to  John  Thomas^  in  these 
words. 

"Sir,  «J/wi7  27th  1857. 

**  I  beg  to  inform  you  that  I  shall  see  you  paid 
the  sum  of  800iL  for  the  ensuing  building  which  you 
undertake  to  build  for  Messrs  Thomas  and  Otoens  of  Cap 
CocL  "  I  am,  Sir, 

"  Yours  &c. 
"  Thomas  Lake."" 

Thomas  JoneSf  to  whom  this  guarantie  was  intended 
to  be  given,  when  it  was  delivered  by  the  said  Thomas 
Lake  to  John  Thomas^  refused  to  undertake  the  buildings 
and  refused  to  accept  the  guarantie.  It  was,  in  fiict, 
first  offered  to  JTumuxs  Jones;  he  took  it  away  in  the 
evening  and  brought  it  back  the  next  momii^  and  said 
he  would  have  nothing  to  do  with  the  building,  as  he 
had  heard  a  very  bad  character  of  Thomas  Lake.  He 
brought  the  guarantie  back  to  fVilUam  Owens.  After 
this  refusal,  and  before  seebg  Thomas  Lake  again,  John 
Thomas  and  WilHam  Owens  agreed  with  the  plaintiff  to 
build  the  houses;  and,  when  they  so  agreed  with  the 
plaintiff,  fVUUam  Owens  offered  to  him  the  above  men* 
tioned  written  guarantie  of  Thomas  Lake^  without  the 
aiithority  of  the  said  Thomas  Lake,  and  it  was  accepted 
by  the  plaintiff;  but  the  said  guarantie  was  not  delivered 
to  the  plaintiff  until  a  few  days  after  signing  the  agree- 
ment. The  contract  for  the  building  was  duly  made 
and  signed  on  9th  May^  1857,  between  the  plaintiff  and 
the  said  John  Thomas  and  Williams  Owens^  and  was  duly 
stamped  When  the  guarantie  was  given  by  Thomas 
Lake  the  plaintiff  had  not  been  named  to  him  as  the 
intended  contractor  for  the  work,  nor  was  the  guarantie 
intended  for  him ;  it  was  given  to  the  plaintiff  about  a 
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week  after  the  building  contract  was  signed.     During        1859. 
the  prepress  of  the  building,  money  was  advanced  bj     Williams 
Thom€i8  Lake  to  John    Thomas  and    William    Owens.        l2kb. 
And  I  find  that  Thomas  Lake  knew  that  the  plaintiff 
held  the  guarantie ;  and  that  the  money  paid  by  him 
into  the  hands  of  John  Thomas  was  paid  over,  with  his 
knowledge  and  assent,  by  John  Thomas  to  the  plaintiff. 
During  the  progress  of  the  buildings,  they  were  visited 
and  inspected  by   Thomas  Lake,     When  the  building 
was  proceeding,  WilUam  Owens  remonstrated  with  the  - 
defendant  respecting  the  non-payment  of  a  portion  of 
money  payable  on  account  of  the  building  to  the  plain- 
tiff, when  the  defendant  gave  him  a  writing  in  these 
words. 

«  Sir,  **June  9th,  1867. 

*'  I  beg  leave  to  inform  you  concerning  William 
Owens's  houses,  that  you  have  no  need  to  be  in  no  sus* 
pense  about  it,  as  I  assure  you  that  everything  with  [sic] 
required  of  [sic]  you,  to  have  your  money  is  all  right. 

'*  I  am  Sir,  &c. 

"  Thomas  Lake/' 

This  written  paper  was  delivered  by  ITwmas  Lake  to 
William  Owens  with  the  knowledge  that  the  plaintiff 
was  at  the  time  the  contractor,  and  with  the  knowledge 
that  he  held  the  guarantie  signed  by  Thomas  Lake, 
the  defendant.  This  writing  of  9th  June  was  also 
given  by  the  defendant  to  William  Owens  in  order  to  be 
delivered  by  William  Owens  to  the  plaintiff,  though  the 
defendant  did  not,  when  he  delivered  the  guarantie  of 
27  th  April  to  John  Thomas,  authorize  him  to  give  it 
to  the  plaintiff.  I  find  that,  after  it  was  delivered  to  the 
plaintiff,  defendant  ratiBed  and  sanctioned  the  delivery 
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1869.        of  the  guarantie  to  him.     The  name  of  the  plaintiff  is 

Williams     ^ot  written  on  either  of  the  two  writings. 

Lake.  ^he  question   for   the   opinion  of  the   Court  was, 

Whether  there  was  a  sufficient  agreement,  memorandum 

or  note,  within  the  4th  section  of  the  Statute  of  Frauds. 

Norman,  for  the  plaintiff.  The  guarantie  signed  by 
the  defendant  is  sufficient  to  satisfy  the  statute.  It  is 
true  that  this  document  is  addressed  to  no  one  in 
particular,  and  was,  in  the  first  instance,  intended  for 
Thomas  Jones,  After  the  arrangement,  however,  between 
that  person  and  Thomas  and  Owens  had  gone  off,  the 
latter  handed  the  guarantie  to  the  plaintiff:  and  although 
this  was  done  without  the  authority  of  the  defendant, 
the  arbitrator  has  found  that  the  defendant  subsequently, 
with  full  knowledge  of  the  facts,  ratified  the  transaction. 
{^Blackburn  J.  Upon  the  point  of  ratification,  Maclean 
V.  Dunn  (a)  is  in  your  favour.  But  you  have  this  diffi- 
culty to  surmount,  that  the  guarantie  does  not  contain 
the  name  of  the  plaintiff.]  It  is  sufficient,  to  satisfy  the 
Statute  of  Frauds,  that  the  guarantie  is  signed  by  the 
defendant.  Signature  of  a  contract  by  the  party  to  be 
charged  has  been  held  enough,  within  the  statute,  ever 
since  the  decision  to  that  effect  in  Coleman  v.  Upcot  (i). 
[J7i7/  J.  That  proposition  is  indisputable.  But,  inde- 
pendently of  any  question  as  to  signature,  in  order  to 
constitute  a  document  an  agreement  it  must  contain 
the  name  of  each  contracting  party  and  the  subject 
matter  of  the  contract  Otherwise,  it  is  no  agreement 
at  all.]  Coleman  v.  Upcot  (Jb)  decides  that  a  parol  accept- 
ance of  a  written  proposal  signed  by  the  proposer  is 

(a)  4  Bit^,  722.  (0)  6  Fin.  Ab.  527. 


Lake. 
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sufficient  as  against  the  proposer.  So,  in  the  present  i859. 
case,  the  acceptance  by  the  plaintiff  of  the  guarantie,  Williams 
signed  by  the  defendant,  bound  the  latter.  ICockbum 
C.  J-  How  can  the  defendant  be  bound  by  the  plaintiff's 
acceptance  of  that  which*  did  not  amount  to  an  agree- 
ment inter  partes  ?]  In  Smith  v.  Neale  {a)  the  Court  of 
Common  Pleas,  in  a  considered  judgment,  followed  the 
decision  oi  Kindershy  V.  C*jin  Warner  ▼•  WillingUm  {b\ 
that  a  proposal  signed  by  the  person  to  be  bound,  and 
accepted,  by  word  of  mouth,  by  the  person  to  whom  it 
18  made,  is  a  sufficient  agreement  to  satisfy  the  4th 
section  of  the  Statute  of  Frauds.  It  is  certainly  laid 
down  in  WeUbtfz  Chittifi  Statutes  (2nded.)  vol.  2,  p.  147, 
note  (ci)i  that  *'  the  agreement  cannot  be  enforced  unless 
both  the  contracting  parties  be  named  in  it;"  but  the 
cases  there  cited  do  not  bear  out  the  proposition.  Even 
admitting,  however,  that  a  formal  agreement  must  contain 
the  names  of  the  parties  to  it,  the  same  particniarity  can*^ 
not  be  required  in  a  memorandum  or  note  of  the  agree- 
ment, between  which  and  the  agreement  itself  the  lan- 
guage of  the  4th  section  of  the  Statute  of  Frauds  implies 
a  distinction.  The  guarantie,  in  the  present  case,  is  but. 
a  memorandum  of  the  agreement.  Lastly,  Wilson  v. 
Craven  (c)  is  an  authority  in  the  plaintiff's  favour.  In 
that  case  a  guarantie  for  advances  had  been  given  to  a 
joint  stock  banking  company,  which  afterwards  amalga- 
mated with  a  firm  of  private  bankers  and  took  a  fresh 
name ;  and  it  was  held  that  the  public  officer  of  the  new 
company  might,  notwithstanding  the  change  of  name 
and  the  accession  of  new  proprietors,  maintain  an  action 
on  the  guarantie  so  given  to  the  old  company. 

(a)  2  a  B,  N,  8.  82.  (6)  3  Drew.  523. 

(e)  SM.fW.  584. 

TOL.    IL  2    A  E.    &   B. 
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1859.  MUward,  contra,  was  not  heard. 

WlLUAMS 

Lake.  Cockburn  C.  J.    I  am  of  opinion  that  oar  judgment 

must  be  for  the  defendant.  The  action  is  upon  a  guar- 
antie  signed  bj  him,  but  which  turns  out  to  be  in  blank 
so  far  as  regards  the  name  of  the  party  to  be  guaranteed 
It  is  therefore  no  su£Scient  agreement,  or  memorandum 
of  an  agreement,  within  the  Statute  of  Frauds,  to 
answer  for  the  debt  or  default  of  another ;  for  it  is  essen* 
tial  to  the  validity  of  any  such  agreement,  or  memoran- 
dum thereof,  that  it  should  contain  the  names  of  both 
the  parties  to  the  agreement  It  is  true  that  there  is  no 
necessity  that  both  parties  ahould  sign  it ;  all  that  is  re- 
quisite is  that  it  should  be  signed  by  the  party  to  be 
charged.  But  it  must  still  contain  all  tbe  essentials  of 
an  agreement,  and,  therefore,  inter  alia,  the  names  of 
both  parties.  I  cannot  concur  in  Mr  Norman's  view, 
that  any  greater  laxity  in  this  respect  Is  permissible  in  a 
memorandum  of  an  agreement  than  in  an  agreement 
itself.  The  memorandum  is,  in  effect,  the  agreement 
where  no  more  formal  document  is  drawn  up.  I  am 
the  more  confirmed  in  my  opinion  when  I  consider  the 
mischief  which  the  Statute  of  Frauds  was  intended  to 
prevent  In  this  very  case,  supposing  the  guarantie  to 
be  valid,  it  might  have  been  put  into  the  hands  of  some 
person  for  whom  the  defendant  never  intended  it ;  and 
an  attempt  might  have  been  made  on  the  one  hand  to 
enforce,  and  on  the  other  to  resist,  it  by  parol  evidence 
as  to  who  was  really  the  person  intended.  Thus  a  door 
would  be  opened  to  the  very  fraud  which  it  was  the 
object  of  the  statute  to  prevent. 

Hill.  J.     I  am  of  the  same  opinion.     The  contract  in 


▼. 
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this  case  is  one  &lling  within  the  4th  section  of  the  1869. 
Statate  of  Frauds;  and  according  to  the  provisions  of  wiluams * 
that  section  no  action  can  be  brought  upon  such  a  con- 
tract unless  the  agreement  upon  which  the  action  is 
brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing  signed  by  the  party  to  be  charged,  or  by  his 
authorized  agent.  Mr.  Norman  has  referred  to  a  class  of 
cases  which  shew  distinctly  that  it  is  not  necessary  that 
the  party  seeking  to  enforce  the  agreement  should  sign 
it ;  because  the  statute  does  not  require  his  signature. 
What  the  statute  does  require  is,  that  the  defendant  in 
the  action,  or  his  agent,  shall  have  signed  at  least  some 
memorandum  or  note  of  the  agreement  Now,  no 
document  can  amount  to  such  a  memorandum  or  note 
unless  it  specifies  upon  its  face,  either  explicitly  or  by 
reasonable  construction,  not  only  the  subject-matter,  but 
the  names  of  the  contracting  parties.  Here,  the  name 
of  the  plaintiff  nowhere  appears  upon  the  guarantie ; 
which,  therefore,  fails  to  satisfy  the  requirements  of  the 
statute. 

Blackburn  J.  I  am  sorry  to  be  obliged  to  agree  in 
the  judgments  which  have  been  delivered ;  for,  in  this 
particular  case,  the  statute  is  productive  of  great  hardship. 
Independently  of  any  authority  I  should  have  said  that 
no  document  can  be  an  agreement,  or  a  memorandum  of 
one,  which  does  not  shew  on  its  face  who  the  parties  making 
the  agreement  are.  Nothing  could  better  illustrate  this 
than  the  document  here  in  question.  [His  Lordship  read 
the  guarantie.]  The  defendant  handed  this  document 
to  Thomas  in  order  that  he  might  deliver  it  to  the  person 
meant  in  it  by  **  you".  At  that  time  Thomas  Jones  was 
this  peraon;  now,  WilHams,  the  plaintiff,  would  be  the 
2  A  2 
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person.  In  order  to  ascertain  who  is  the  person,  parol 
evidence  is  necessarj ;  evidence  which  it  was  the  object 
of  the  Statute  of  Frauds  to  exclude  in  ail  these  cases. 
No  case  can  be  cited  in  which  a  person  not  named  In  an 
agreement  has  been  held  to  be  entitled  to  recover  upon 
it.  On  the  other  hand.  Champion  v.  Plummer  {a)  is  an 
express  decision  that  the  absence  of  the  name  of  one  of 
the  contracting  parties  is  fatal  to  the  validity  of  a  written 
document  falling  within  the  provisions  of  the  17th 
section  of  the  Statute  of  Frauds.  Sir  James  Mansfield 
C.  J.  there  says,  ^'  how  can  that  be  said  to  be  a  contract, 
or  memorandum  of  a  contract,  which  does  not  state  who 
are  the  contracting  parties?"  That  question  is  equally 
unanswerable  whether  the  case  be  one  under  the  17th 
section  of  the  statute,  or  under  the  4th. 

Judgment  for  the  defendant 


(a)  1  New  Rep.  262. 


Saturday, 
Noveniberldth. 


Walker,  appellant,  against  Evans,  respondent. 


Stat  19  &  20    ^  ASE  stated  on  appeal,  by  a  magistrate  of  the  Thames 

IX:^      "^  Police  Court. 

tlmt  "  ftU  The  appellant  was  charged,  on  the  complaint  of  the 

eFtnim  vessels  *  *^  o      »  r 

gluing  to  and    respondent,  that  he,  on   16th  June^  1859,  on  the  River 

lAmd mi  Bridge 

ond  miy  place  on  the  River  Thames  to  the  westward  of  the  Nore  Light,"  shall  be  subject 
ti^  the  same  penalties  for  not  consuming  their  own  smoke  as  are  imposed  by  stat.  16  &  17 
Vict,  c.  128.  upon  all  steam  vessels  above  London  Bridge. 

Hold,  that  a  steam  tug  not  canrin^  passengers,  but  employed  exclusively  in  towing 
ships  for  hire  to  and  from  the  docks  in  the  river,  occasionally  from  and  to  places  to  the 
cflstward,  but  generally  from  and  to  places  to  the  westward  of  the  Nore  Light,  wa»,  while 
cniplo;^ed  on  any  portion  of  the  river  between  the  limits  named  by  the  Act,  liable  to 
|}«naitios  for  not  consuming  its  own  smoke. 


EVAKS. 
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Thames  below  London  Bridge,  between  Limehouse  and        1859. 
BlackwalU  having  charge  of  a  certain  steam  vessel  named      ^^^^^^^ 
Tarn  (yShantery  did  unlawfully  use,  in  the  working  of 
the  said  vessel,  a  certain  steam  engine  or  furnace  not 
constructed  so  as  to  consume  its  own  smoke. 

The  Tarn  O'Skanter  is  a  steam  vessel  or  tug  not  carry- 
ing passengers,  but  employed  exclusively  in  towing  ships 
ibr  hire  to  and  from  the  various  docks  which  lie  upon 
the  River  Thames  between  London  Bridge  and  the  Nore 
Light  Occasionally,  and  whenever  required,  she  tows 
ships  from  the  docks  down  the  river  towards  the  sea  east- 
ward of  the  Nore  Light,  sometimes  as  far  out  to  sea  as 
the  Downs.  In  like  manner  she  sometimes  is  engaged 
in  towing  vessels  from  the  Dovms  and  various  parts  of 
the  river  eastward  of  the  Nore  Light  up  to  the  said 
docks ;  but  she  is  for  the  most  part  employed  in  the 
River  Thames  to  the  westward  of  the  Nore  Light.  She 
does  not  ply  regularly  to  any  fixed  station  or  place; 
aind  when  unemployed,  she  has  no  regular  station,  lying 
generally  in  the  river  in  the  vicinity  of  the  docks ;  never 
so  high  as  London  Bridge.  Her  engine  and  furnace  are 
not  constructed  to  consume  their  own  smoke,  nor  in  fact 
do  they  consume  it 

On  16th«/i/iie,  1859,  the  appellant,  then  having  charge 
of  her,  took  in  tow  a  ship  at  Limehouse,  and  tugged  her 
down  the  river  to  Blackwall,  where  the  Tam  O'Shanier 
cast  off,  returned  to  her  former  place  of  mooring  at  Lime- 
house,  and  blew  off  her  steam. 

It  was  contended,  for  the  appellant,  that  the  Tam 
O'Shanter  was  not  a  steam  vessel  within  the  provisions 
of  Stat  19  &  20  Vict,  c.  107.  s.  1.,  as  not  being  a  vessel 
plying  to  and  fro  between  London  Bridge  and  any  place 
on  the  river  Thames  to  the  westward  of  the  Nore  Light, 
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1859.  The  magistrate  convicted  the  appellant. 

Walkee  The  question  for  the  opinion  of  the  Court  was,  whether 

EvAHB.       ^^®  determination  was  erroneous  in  point  of  law. 

Hosachf  for  the  respondent.  The  conviction  was  right. 
Stat.  19  &  20  VicL  e.  107.  s.  1.  enacts  that  '<all  steam 
vessels  plying  to  and  fro  between  London  Bridge  and 
any  place  on  the  river  Thames  to  the  westward  of  the 
Nore  Light  shall  be  subject  to  the  provisions  of"  stat. 
16  &  17  VicL  e.  128.,  *' relating  to  steam  vessels  above 
London  Bridge  C"  sect.  2  of  which  enacts  that  **  every 
steam  engine  and  furnace  used  in  the  working  of  any 
steam  vessel  on  the  River  Thames  above  London  Bridge 
shall  be  constructed  so  as  to  consume  the  smoke  arimng 
from  such  engine  and  furnace."  The  Tam  (yShanter 
falls  within  the  class  of  vessels  described  in  sect.  1  of  stat 
19  &  20  Vict.  c.  107.  The  fact  that  she  occasionally 
goes  to  the  [eastward  of  the  Nore  Light  is  not  enough 
to  except  her.  (The  Court  then  called  on  the  other 
side.) 

Sir  Fitzroy  Kelly,  for  the  appellant  The  statute  is  a 
penal  one,  and  must  be  construed  strictly.  It  was  clearly 
intended  to  exclude  sea  going  vessels.  And,  even  if  it 
were  not,  a  steam  tug,  which  has  no  regular  termini  to 
its  voyages,  can  hardly  be  considered  as  a  vessel  *'ply* 
ing  to  and  fro  between  London  Bridge  and  any  place 
on  the  River  Thames,^  whether  to  the  westward  of  the 
Nore  or  not.  The  Act  applies  only  to  regular  passenger 
vessels.  \_Hill  J.  The  Act  is  intended  to  relieve,  not 
only  passengere,  but  the  metropolis  generally,  from  the 
nuisance  caused  by  steam  vessels  on  the  Thames  emit- 
ting smoke.] 
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(Hasack,  in  reply,  was  stopped.)  1859. 

Walkbb. 

CocKBUBM  C.  J.  We  are  all  of  opinion  that  this  e\1s»^ 
vessel  is  within  the  class  to  which  the  statutes  in  question 
were  intended  to  apply.  There  was  an  intention,  no 
doubt,  to  make  a  distinction  between  sea  going  vessels 
and  vessels  plying  between  London  Bridge  and  any  place 
westward  of  the  Nore  Light ;  and  the  Legislature,  for 
the  general  convenience  and  comfort  of  persons  living 
near  the  river  within  those  boundaries,  has  enacted  that 
all  vessels  so  plying  shall  consume  their  own  smoke. 
The  only  question  is,  whether  this  steam  tug,  though  she 
sometimes  goes  beyond  those  boundaries,  is,  while  she  is 
travelling  between  them,  a  vessel  '*  plying**  between  those 
boundaries  within  the  meaning  of  the  Act  The  appel- 
lant contends  that  she  is  not,  because  those  boundaries 
are  not  the  fixed  limits  of  her  voyages :  but  she  is,  never- 
theless, within  the  mischief  of  the  statute,  if  she  is  passing 
to  or  fro,  for  the  time,  within  those  limits.  She  does,  it 
is  true,  go  occasionally  beyond  them ;  but  that  does  not 
make  her  a  sea  going  vessel. 

WioHTBiAiv  J.  The  enactment  is  not  limited  to  vessels 
plying  strictly  between  London  Bridge  and  some  definite 
limit  to  the  westward  of  the  Nore.  The  ordinary  occu- 
pation of  this  vessel  lies  between  those  limits ;  and,  though 
she  sometimes  goes  beyond  the  Nore^  she  is  clearly  within 
the  mischief  of  the  statute. 

Hill  J.  The  words  of  stat.  19  &  20  Vict.  c.  107. 
#.  1.  are  ''  all  steam  vessels  plying  to  and  fro  between 
London  Brieve  and  any  place  on  the  River  TTiames  to 
the  westward  of  the  Nore  Light*'  The  case  finds  that  this 
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vessel  "  is,  for  the  most  part,  employed  in  the  River 
Thames  to  the  westward  of  the  Nore  Light."  It  is 
impossible  to  hold  that  only  the  literal  words  of  the 
statute  are  to  prevail ;  for,  if  so,  a  passenger  steam  vessel 
coming  from  any  place  westward  of  the  Nore  Light  would 
be  exempt  if  she  stopped  and  landed  her  passengers, 
not  at  London  Bridge^  but  at  some  place  just  short  of  it. 
The  statute  is  clearly  intended  to  apply  to  all  vessels 
plying  to  and  fro,  for  the  time,  on  any  portion  of  the 
river  between  the  limits  named. 


(BLACKBC7BN  J.  was  absent.) 

Judgment  for  the  respondent. 


Saturday,       AsHMOBB,  appellant,  doainst  HoBTON  and  another, 

jyboMnAar  19th. 

respondents. 


^*a4  ^  ^i  ^     T^HIS  was  a  case  stated  by  justices,  under  stat.  20  &  21 
enacts  "that  Vkt.  c.  43.,  and  was  substantiallv  as  follows. 

ifany""arti-  "' 

flce/"BhaU 

contract  with  any  person  or  persons  whomsoever,  to  serre  him,  her  or  them  for  any  time 
or  times  what{K>eTer,  or  in  any  other  manner,  and  shall  not  enter  into  or  commence  his 
or  her  service  according  to  his  or  her  contract  (such  contract  bein^  in  writing,  and  signed 
bv  the  contracting  parties)"  the  offender  may  be  committed  by  a  justice  to  the  House  of 
Correction  for  a  term  of  not  more  than  three  months'  imprisonment,  with  hard  labour,  and 
an  abatement  of  wages. 

On  5th  Jufyy  1858,  As,  an  artificer,  made  a  written  contract  with  P.,  signed  by  A. 
and  P.,  to  serve  P.  for  five  years  from  that  date,  and  ^en  entered  into  the  service. 
On  15th  October,  1858,  A,,  so  being  in  P.'s  service,  made  a  written  contract  with  A, 
signed  by  them  both,  to  serve  H,  for  five  yearn  firom  tlus  latter  date.  On  the  next  day 
A.  refused  to  enter  into  Wu  service,  giving  as  a  reason  that  P.  insisted  on  his  remaining 
in  his  (P.'s)  service. 

Held,  that  A,  could  not  be  convicted,  under  the  above  Act,  for  not  entering  into  S.*a 
service,  if  he  had  a  lawful  excuse  for  not  entering  into  it ;  and  that  the  fact  that  he  could 
not  do  so  without  committing  the  criminal  offence  of  absenting  himself  from  P.*b  service 
was  sufficient  to  constitute  such  an  excuse. 
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The  appellant,  William  Ashmore,  was  convicted,  on        1859. 
2nd  January^  1859,  on  the  complaint  of  the  respondents,      Ashmors 
fi>r  not  entering  into  their  service,  pursuant  to  a  written      hortov. 
agreement,  for  that  he,  being  an  artiBcer,  did  on  15th 
Moy,  1858,  bj  a  certain  contract  in  writing,  signed  by 
him  and  the  respondents,  Joshua  and  William  Horicn^ 
contract  with  them  to  serve  them  for  five  years  from  the 
said  date,  as  a  boiler  and  gas  holder  maker,  but  that  he  had 
not  entered  and  did  not  enter  into  or  commence  his  said 
service  according  to  his  said  contract;  and  the  justices 
adjudged  him  to  be  imprisoned  for  fourteen  days,  and 
that  a  proportionate  part  of  his  wages  should  be  abated 
during  his  imprisonment. 

The  appellant,  on  15th  May^  1858,  signed  an  agree- 
ment, which  so  far  as  it  is  material,  was  as  follows. 

*'I  hereby  engage  and  agree  to  work  for  and  serve 
Messra  W.  &  J.  H&rUni*  (the  respondents)  <*  in  the  trade 
of  a  boiler  and  gasholder,  for  the  term  of  five  years,  at 
the  weekly  wages  of  &c.  '/As  witness  my  hand,  thb 
15th  1%,  1858.** 

This  agreement  was  not  signed  by  the  respondents 
until  after  its  date,  and  there  was  no  proof  on  what  day 
it  was  signed  by  them;  but,  on  15th  October^  1858,  the 
following  memorandum  was  written  across  the  former 
agreement,  and  signed  by  both  parties. 

•*  We,  the  undersigned  J.  and  W.  Hartouy  agree  with 
the  undersigned  W.  Athmore  to  hire  him  from  this  day 
for  five  years,  on  the  terms  and  conditions  of  the  within 
document,  and  I,  W,  Ashmore^  also  agree  to  the  same. 
Dated  this  15th  October,  1858.*' 

The  appellant,  on  signing,  received  9L  fi:om  the  re- 
spondents, to  defiray  his  travelling  expences  to  Dundee, 
where  his  services  were  required.     He  repaid  this  on  the 
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1859.  following  day,  stating  as  a  reason  that  one  Thama$  Pig- 
AsHMOBi  g^U  by  whom  he  was  then  employed,  insisted  on  his 
HoBToir.  remaining  in  his  service.  The  appellant  did  not  enter 
the  service  of  the  respondents,  but  continued  in  the  ser* 
vice  of  PiggM,  in  whose  service  he  was  on  16th  Mcy^ 
1858,  and  had  been  for  twelve  years  previously,  to  the 
knowledge  of  the  respondents,  under  a  parol  agreement 
of  service  for  an  indefinite  period,  subject  to  fifteen  days' 
notice  of  determination  on  either  side ;  but  it  was  not 
proved  that  the  respondents  knew  of  this  condition.  On 
6tb  Jtt/y,  1868,  (between  the  dates  of  the  other  two 
agreements)  the  appellant  and  Piggott,  in  whose  service  he 
then  was,  in  Belgium^  entered  into,  and  signed  there,  an 
agreement,  by  which  the  appellant  agreed  to  work^  and 
Piggott  to  employ  him,  in  boiler  making  and  smith's 
work  for  five  years. 

It  was  contended,  on  behalf  of  the  appellant,  that  the 
agreement  of  15th  May  was  unilateral  and  roid,  and 
that  having,  on  5th  July,  entered  into  a  valid  agreement 
with  Piggott,  the  subsequent  memorandum  of  15th  OctO' 
ber  was  also  void,  because,  being  under  contract  with 
Piggott,  the  appellant  was  legally  incapable  of  entering 
into  a  valid  agreement  with  the  respondents.  On  the 
part  of  the  respondents  it  was  contended  that  the  agree- 
ment  of  15th  May,  having  been  voluntarily  entered  into 
was  a  valid  agreement  of  service,  and  binding  on  the 
appellant  without  the  subsequent  confirmation;  and  at 
all  events,  that,  confirmed  by  the  memorandum  of  15th 
October,  it  became  binding  on  him,  and  could  not  be 
defeated  by  the  production  of  any  other  or  prior  agree- 
ment voluntarily  entered  into  by  him,  otherwise  he 
would  be  in  &ct  allowed  to  take  advantage  of  his  own 
wrong. 
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The  justioes  determined  that  the  memoranduni  of       1859. 
agreement  of  15th  May,  renewed   and  confirmed  on      abbmoks 
15tli  October,  was  a  valid  agreement  of  service  between      hobtov. 
the  parties,  and  binding  on  the  appellant,  and  being  in 
writing,  and  the  appellant  not  having  commenced  his 
service,  they  convicted  him  as  above. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  conviction  was  right  in  law. 

LuAi  for  the  respondents.  The  appellant  was  rightly 
convicted.  Stat  4  G.  4.  c.  34.  m.  3.  enacts,  ''that  if 
any**  "artificer*  ''shall  contract  with  any  person  or  per- 
sons whomsoever,  to  serve  him,  her  or  them  for  any 
time  or  times  whatsoever,  or  in  any  other  manner,  and 
shall  not  enter  into  or  commence  his  or  her  service 
according  to  his  or  her  contract  (such  contract  being  in 
writing,  and  signed  by  the  contracting  parties),"  the  per- 
son so  ofiending  may  be  committed  by  a  justice  to  the 
House  of  Correction  for  a  term  of  imprisonment  not 
exceeding  three  months,  with  hard  labour,  and  the  abate- 
ment of  a  proportionable  part  of  his  wages.  It  is  not 
now  contended,  on  behalf  of  the  respondents,  that  the 
agreement  of  15th  May,  1858,  was  a  written  contract 
sufficient  to  satisfy  this  enactment ;  for  it  was  not  signed 
by  the  respondents.  The  memorandum,  however,  of 
15th  October,  written  across  that  agreement  and  signed 
b;  both  the  appellant  and  the  respondents,  was  a  contract 
within  the  statute,  and  bound  the  appellant  to  enter  into 
the  service  of  the  respondents,  and  remainin  it  for  five  years 
from  that  date.  It  was  not  till  the  following  day  that  the 
appellant  informed  the  respondents  that  he  was  under  a 
prior  engagement  to  serve  PiggotL  That  was  too  late 
to  relieve  him  firom  the  obligation  which  he  had  come 
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1859.  under  to  the  respondents.  Bj  refusing  to  enter  their 
AsHMORB  service,  he  incurred  the  punishment  provided  by  the 
HoRTOH.  statute,  and  cannot  be  allowed  to  rely  upon  his  agree- 
ment with  Piggdttj  as  affording  him  an  excuse  for  his 
refusal,  after  his  wrongful  act  in  concealing  that  agreement 
from  the  respondents  at  the  time  that  he  made  the  contract 
with  them.  ]^Cockhum  C.  J.  He  may  be  civilly  liable 
to  the  respondents.  But  has  he  committed  the  criminal 
offence  contemplated  by  the  Act  of  Parliament  ?  The 
Act  makes  the  absenting  himself  from  service  by  an  arti- 
ficer a  misdemeanour,  not  merely  the  non-entering  into 
the  service.  By  entering  the  respondent's  service,  the 
appellant  would  have  committed  the  misdemeanour  of 
absenting  himself  from  PiggotCs  service.]  Not  unless  the 
absenting  himself  from  PiggiOfs  service  was  without  law- 
ful excuse.  \Wightman3.  Is  he  not  lawfully  excused 
from  entering  the  respondents' service  by  the  fact  that  by 
so  doing  he  would  be  unlawfully  absenting  himself  from 
that  of  Piggott  f\  To  hold  him  excused  on  that  ground, 
would  be  to  allow  him  to  take  advantage  of  his  own 
wrong.  One  of  the  objects  of  the  Act  of  Parliament  was 
to  prevent  persons  of  the  appellant's  class  from  entering 
into  double  and  incompatible  contracts  of  service.  [Cock' 
bum  C.  J.  Is  not  an  action  the  respondents'  proper 
remedy  ?  Blackburn  J.  Suppose  the  case  of  a  promise 
of  marriage  made  by  a  man  already  married.  He  is 
liable  to  a  civil  action  for  the  breach  of  this  contract, 
though  he  cannot  perform  it.  But  is  he  also  subject  to 
the  censure  of  the  Ecclesiastical  Courts?]  An  action 
would,  virtually,  be  no  remedy  at  all  against  a  person  in 
the  station  of  a  mechanic.  The  proceedings  under  this 
statute  are  not  instituted  as  a  means  of  compelling  specific 
performance,  but  of  punishment  for  the  offence  of  con* 
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tracting  to  do  that  which  the  offender  has  put  it  out  of  1859. 

his  power  to  do.     [Blackburn  J.    The  Act  does  not  say  ashmoks 

that  a  man  shall  be  punished  merely  for.  entering  into  a  hobtos. 
contract  which  he  knows  that  he  cannot  perform.] 

Wills,  contra.  Wighiman  J.  has  suggested  the  true  test ; 
which  isy  whether  the  appellant  had  a  lawful  excuse  for  not 
entering  the  respondents' service ;  Seth  Tumer^t  case(a) 
and  GesuHHxPs  case  (6)  are  authorities  to  that  effect. 
The  fact  that  the  appellant  was  already  under  contract 
to  serve  another  master  constituted  such  a  lawful  excuse. 
To  hold  otherwise^  would  be  to  create  an  offence  not 
mentioned  in  the  Act  of  Parliament ;  that^  namely,  of 
entering  into  a  second  agreement  of  service  whilst  the 
first  was  subsisting.  If  the  appellant  was  properly  con-^ 
victed  in  the  present  instance,  he  is  liable  to  alternate 
imprisonments  on  the  complaint  of  the  respondents  and 
of  hb  other  master,  Hggott;  and  may  thus  have  to 
spend  in  prison  the  whole  of  the  five  years  of  his  con- 
tract with  the  respondents.  In  Ex  parte  Baker,  although 
the  Judges  of  the  Court  of  Exchequer  differed  on  the 
point  (c),  this  Court  held  unanimously  {d)  that  an  arti- 
ficer  who,  after  his  discharge  from  imprisonment,  refuses 
to  return  to  the  same  service,  for  absenting  himself  firom 
which  he  was  imprisoned,  may  be  again  convicted  as  for 
a  fi-esh  absenting  himself  fi*om  it. 

Lush,  in  reply.  The  statute  aflSxes  a  criminal  liability 
to  the  breach  of  a  civil  contract.  Its  object  is,  not  to 
enforce  the  performance,  but  to  punish  the  breach  of  the 
contract.     As  to  the  contention  on  the  other  side,  that 

(a)  9  Q,  B,  80.  (6)  2  K  ^  B,  952. 

(c)  In  re  Baker,  2ff,fK.  219.  (d)  7  E,  ^  B,  697. 
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1859.  the  appellant,  if  liable  to  this  convictioo,  might  spend  the 
AsHMOBa  whole  of  the  five  years  in  prison,  the  answer  to  it  is  that, 
HoRTON.  ^^  ^®  ^^^®  brought  before  the  magistrates  a  second  time, 
and  on  the  complaint  of  Pigg<M^  they  would  no  doubt 
exercise  the  power  conferred  upon  them  by  the  last 
clause  in  sect  3  of  the  statute,  by  discharging  the  appel* 
lant  from  his  contract.  At  all  events,  he  could  not  com- 
mit the  offence  of  not  entering  into  service  (which  is  the 
charge  here)  more  than  once. 

CocKBUBM  C.  J.  I  am  of  opinion  that  this  conviction 
cannot  be  sustained.  The  facts  are  that  the  appellant,  hav- 
ing made  a  binding  contract  with  one  roaster,  pending  it 
made  a  second  with  another,  and  refused  to  enter  into 
the  service  stipulated  for  by  the  second  contract,  on  the 
ground  that  he  was  bound  to  fulfil  the  first.  For  this 
refusal  he  has  been  convicted.  But,  as  his  counsel  truly 
says,  the  statute  does  not  make  it  an  offence  to  enter 
into  a  contract  which  cannot  be  performed.  Where  the 
performance  is  impossible  without  breach  of  a  penal  law, 
the  penalties  of  the  statute  do  not  attach  upon  the  non- 
performance. A  man  is  liable  to  the  penalties  which  the 
statute  provides  for  the  omission  to  enter  upon  or  to 
continue  in  an  agreed  service,  only  if  he  so  acts  without 
lawful  excuse.  I  think  that  he  has  a  lawfiil  excuse  if  he 
cannot  fulfil  his  contract  without  incurring  a  criminal 
responsibility,  although  it  may  well  be  that  such  an  ex- 
cuse would  furnish  no  defence  to  a  civil  action.  Suppose 
him  to  have  contracted  to  serve  another  in  some  trade 
prohibited  by  the  Legislature,  it  is  clear  to  me  that  he 
would  not  be  punishable  under  this  statute  for  not  enter- 
ing into  that  service.  In  the  present  case,  the  appellant 
could  not  have  entered  into  the  service,  under  the  second 
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contract,  without  committing  the  statutable  offence  o^       1859. 
absenting  himself  fipom  the  service  into  which  he  had  "abhiiom" 
already  entered  under  the  first     That  gave  him  a  law- 
ful excuse  8u£5cient  to  relieve  him  from  liability  to  this 
conviction. 

WioHTMAN  J.  I  certainly  entertaii^ed  considerable 
doubt  during  part  of  the  argument,  because  the  appel* 
lant's  case  appeared  to  fall  within  the  very  words  of  sect.  3 
of  the  Act,  it  being  undisputed  that  he  did  contract  to 
serve  the  respondents,  and  that  he  did  not  enter  into 
their  service  according  to  his  contract.  It  was,  however, 
decided,  at  an  early  period  after  the  passing  of  the  Act, 
that  the  mere  fact  of  not  entering  into  the  service  was 
not,  alone,  su£5cient  to  cause  the  penalties  thereby  pro- 
Tided  to  attach ;  but  that,  further,  the  omission  to  enter 
the  service  must  be  without  some  lawful  excuse.  And 
this  is  but  a  reasonable  construction  of  the  statute ;  other- 
wise an  incapacity,  such  as  illness,  to  enter  the  service, 
would  subject  the  person  incapacitated  to  the  infliction 
of  the  penalties ;  which  would  be  a  monstrous  injustice. 
The  question,  then,  is  simply,  had  the  present  appellant 
a  lawful  excuse?  I  did  entertain  doubts  whether  it  lay 
in  his  mouth  to  set  up  his  prior  contract  with  PiggoU  as 
an  excuse  for  breaking  his  contract  with  the  respondents. 
But,  on  consideration,  I  think  that  such  a  case  was 
hardly  contemplated  by  the  statute.  The  difficulties 
which  might  arise,  if  it  was,  have  been  pointed  out  in 
the  course  of  the  argument.  The  appellant  says  to  the 
respondents,  in  effect,  '*  I  cannot  enter  your  service 
because,  if  I  did,  I  should  be  liable  to  criminal  proceed- 
ings and  imprisonment,  at  the  instance  of  PiggotV^ 
It  seems  to  me  that  he  has  placed  himself  in  such  a 
situation  that,  although  the  respondents  are  not  wholly 
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without  remedy  against  him,  he  has  a  lawful,  or  I  would 
rather  say,  a  sufficient^  excuse  in  answer  to  their  com- 
plaint under  this  statute. 

(Hill  J.  was  absent) 


Blackburn  J.  I  am  of  the  same  opinion.  Looking 
simply  at  the  words  of  the  statute,  the  appellant's  conduct 
brings  him  literally  within  them.  Seih  Turner^ $  case  {a\ 
however,  establbhes  that  he  is  not  liable  to  conviction 
unless  he  has  acted  without  lawful  excuse ;  nor,  accord- 
ing to  our  recent  decision  in  Rider  v.  Wood  (i),  can  he 
be  held  responsible  unless  he  had  a  guilty  knowledge 
that  be  had  no  lawful  excuse.  It  appears  that,  before 
contracting  with  the  respondents,  he  had  bound  himself 
by  agreement  to  serve  another  master  and  had  entered 
into  that  service.  He  could  not,  therefore,  serve  the 
respondents  without  becoming  criminally  liable  to  his 
first  master  for  absenting  himself  from  service.  I  think 
that  that  gave  him  a  sufficient  excuse  for  refusing  to 
enter  the  respondents'  service.  Had  the  statute  imposed 
a  punishment  upon  the  entering  into  a  contract  which 
could  not  be  performed,  it  would  have  been  a  proper  ques- 
tion whether  the  appellant  had  committed  that  offence.  I 
am  far  firom  saying  that  it  would  not  have  been  wise  in 
the  Legislature  to  have  created  such  an  offence.  It  may 
be  that  the  objects  sought  to  be  attained  by  the  Act  have 
not  been  fully  attained  in  consequence  of  their  omission 
to  do  so.  We,  however,  can  only  construe  the  Act  as  it 
stands;  and, so  construing  it,  it  does  not  warrant  this 
conviction. 

Judgment  for  the  appellant. 


(a)  9  Q.  B,  80. 


(A)  Ante,  p.  338. 


XXm  VICTORIA.  369 

1859. 


BouLTON  against  Retsolto.  j^JJ^22d. 

THE  first  count  of  the  declaration  was  for  taking  on  A  man  merely 
left  m  posses- 
premises  of  which  defendant  was  landlord,  and  one  sion  of  a  dis- 
^» .        »  1-  i.  .  •»     tress  by  the 

tmttenden  tenant,  as  a  distress  for  rent  m  arrear,  goods  person  who 

of  plaintiff  which  were  of  greater  value  than  the  rent  in  has  no  im- 

«™*r-  Sty  in  law 

Second  count :  For  wrongfully  keeping  and  convert-  ^^*5^^® 
ing  the  goods  seized,  after  tender  by  plaintiff  (after  ^^^^PV" 

seizure,  but  before  impounding)  of  the  amount  of  rent  rent  distrained 

for* 
due  and  costs.  FT.,  a  broker, 

The  declaration  also  contained  counts  for  selling  the  of  a  warrant 

goods  for  less  than  the  best  obtainable  price,  and  for  a  h^^^y  de- 

wrongful  conversion  of  the  goods-  uSftlSi. 

Plea.     Not  guilty.     Issue  thereon.  trained  for 

®       ^  rent  upon 

At  the  trial,  before  Blackburn  J.,  at  the  Sittings  in  eoo^,^  ^ 

^  plaintiflS  the 

London  after  last  Trimty  Term,  it  appeared  that  the  defen-  tenant,  on  the 

demised  pre- 
dant  was  owner  of  a  house  at  Woodford  Green^  Essex,  one  mises,  and  left 

Chittenden  being  his  tenant,  and  the  plaintiff  occupying  ^^q.  Plaintiff, 

part  as  an  undertenant.     One  quarter's  rent  (7/.  105.)  ^°^^not,*^ 

being  in  arrear,  in  December,  1858,  the  defendant  delivered  ^^^\^^i^ 

to  a  broker,  named  Waller,  a  warrant  in  the  usual  form  f^^  i^  ^f^^ 

'  '  ^  by  defendant 

and  addressed  to  him,  under  which  Waller  distrained  for  to  receive  the 

rent,  and  that 
the  rent,  and  seized  certain  furniture  and  other  goods  of  W.  was  within 

a  FAftsonable 

the  plaintiff  on  the  premises.  Waller  left  a  man  named  and  conTe- 
Raggles  in  possession.  While  the  goods  were  still  on  the  ^f  ^i^^  pre- 
premises,  the  plaintiff  called  at  the  defendant's  house  in  ^e^'^rcnt 

to  B.t  who 
refiised  to 
receive  it,  but  offered  to  send  for  W.,  which  offer  plaintiff  r^ected. 
Held,  that  the  tender  to  R,  was  not  good  as  against  the  defendant. 

VOL.    11.  2    B  E.    &    R. 
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18o9.  order  to  endeavour  to  settle  the  matter,  but  he  was 
BouLTOH  informed  by  the  defendant,  through  a  servant,  that  the 
defendant  had  left  the  matter  entirely  in  the  hands  of 
his  broker.  The  next  day,  before  the  goods  were  removed 
for  sale,  and  while  Raggks  was  in  possession,  the  plaintiff, 
Chittenden  being  present,  tendered  Raggles  the  amount 
of  the  rent  in  arrear  and  costs ;  Boggles  refused  to  receive 
it,  and  informed  them  that  he  was  only  left  to  keep  pos- 
session, and  was  not  authorized  to  receive  any  money, 
but  that  Waller  was  close  by  (400  yards  off),  and  oflered 
to  send  for  him ;  this  offer  the  plaintiff  refused.  The 
goods  were  afterwards  removed  and  sold.  The  jury  found 
the  value  of  the  goods  seized  and  sold  to  be  Idil,  and 
found  a  verdict  for  the  plaintiff  for  5/.  on  'the  6rst  count 
And,  in  answer  to  questions  by  the  learned.  Judge,  they 
found  that  Raggks  was  not  authorized  in  fact  to  receive 
the  rent ;  that  Waller  was  authorized,  and  was  within  a 
reasonable  and  convenient  distance  of  the  premises,  and 
that  the  plaintiff  knew  all  these  facts. 

On  this  finding,  the  learned  Judge  directed  a  verdict 
to  be  entered  on  the  second  count  for  the  defendant, 
reserving  leave  to  the  plaintiff  to  move  to  enter  it  for 
him  on  that  count,  and  to  increase  the  damages  to  15/., 
or  by  1«.,  if  the  Court  should  be  of  opinion  that,  as 
matter  of  law,  the  man  in  possession  has  authority  from 
the  landlord  to  receive  the  rent  and  costs. 

Collier^  in  this  Term,  obtained  a  rule,  in  pursuance  of 
the  leave  reserved,  on  the  ground  that  the  rent  was  duly 
tendered. 

Pigott  Serjt  now  shewed  cause.  The  question  is, 
whether  the  tender  to  the  man  in  possession  was  a  good 
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tender.    The  finding  of  the  jury  that  this  man,  Raggles^        1859. 
was  not  authorized  in  fact  to  receive  the  rent  is  con-      Boulton 
elusive  against  the  validity  of  the  tender  of  it  to  him,     Bbyholds. 
unless  he  had,  as  matter  of  law,  authority  to  receive  it. 
[HiU3.  In  Lord  Chief  Baron  Oilberfs  Law  and  Practice 
of  Distress  and  Replevin  (4th  ed.  by  Impey),  pages  82  and 
83,  the  law  is  stated  as  follows ;    "  It  is  to  be  observed, 
that  the  tender  of  amends  must  be  pleaded  to  the  lord    . 
himself,  and  not  to  the  bailiiF,  who  makes  conusance  of 
the  cause  of  the  caption  and  detention  in  right  of  the 
lord ;  for  that  right  is  not  barred  by  a  tender  to  any  other 
than  the  lord  himself.   But  if  a  tender  be  pleaded  to  the 
lord,  and  they  give  in  evidence  a  tender  to  the  lord's 
bailiff,  where  the  lord  was  present,  that  will  not  maintain 
the  plea ;  because  the  derivative  power  of  the  bailiff  ceases 
where  the  lord  b  present ;  and  they  ought  to  prove  the 
tender  to  that  proper  person  to  whom  the  amends  belong, 
and  who  was  ready  to  receive  it.     Yet,  if  they  plead  a 
tender  to  the  lord,  and  prove  a  distress  taken  by  a  bailiff, 
the  lord  not  being  present,  and  prove  the  bailiff  to  be  the 
usual  receiver  of  the  lord ;  quaere  if  that  will  not  be  a 
proof  of  a  sufficient  tender  of  amends  to  the  lord  him- 
self? '^   That  passage  shews  that  a  tender  to  Waller,  the 
broker,  might  have  been  good.      Admitting,  however, 
that  it  would  have  been,  the  doctrine  is  not  to  be  exten- 
ded.   The  man  put  into  possession  by  the  broker  does 
not  stand  in  the  same  position  as  the  broker  himself. 
He  is  a  mere  instrument  to  keep  possession ;  the  broker 
puts  him  in  for  that  purpose  only,  just  as  the  broker 
might  lock  up  the  goods  distrained,  in  order  to  their  safe 
keeping.    In  IHlkington  v.  Hastings  (a)  it  was  held  that, 

(a)  Cro.  miz.  813. 
2  B  2 
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1 859.  OD  a  distress  damage  feasant,  tender  to  a  servant  who  did 
BouLTOH  ^^^  distrain,  but  was  merely  present  with  his  master  at 
RsTMOLDB  ^^^  distress,  was  not  good.  The  principle  of  that  decision 
is  equally  applicable  to  the  case  of  a  distress  for  rent 
In  Browne  v.  Powell  (a)  Best  C.  J.  says,  '^  I  agree  to  the 
position  in  Pilkinffton's  Casey  that  the  servant  distraining 
is  not  always  the  person  to  whom  tender  of  amends 
can  be  made ;  for  I  may  authorize  a  person  to  distrain 
whom  I  could  not  trust  to  receive  the  amends."  In  Wood- 
falTs  Landlord  and  Tenant^  p.  306  (4th  ed),  it  is  laid 
down  that  the  tender  should  be  made  to  the  lessor 
himself,  and  Smith  v.  Goodwin  (6)  is  citecl.in  support  of 
that  proposition.  After  the  finding  of  the  jury,  to  hold 
that  RaggUs  bad  authority  by  law  to  receive  the  rent 
would  be  to  make  him  the  defendant's  agent  against  the 
defendant's  will.  Supposing,  however,  that  the  Court 
should  so  hold,  the  question  will  arise,  what  is  the  measure 
of  damages  ?  [Hill  J.  The  judgment  in  Branscomb  v. 
Bridges  (c)  shews  that,  after  a  good  tender,  trover  lies  for 
the  wrongful  taking  of  the  goods.  The  measure  of 
damages  must  therefore  be  the  value  of  the  goods.] 

Collier,  in  support  of  the  rule.  Tlie  tender  was  good. 
The  landlord  deputes  a  broker  to  make  the  distress,  and 
the  broker,  after  distraining,  leaves  a  man  in  possession. 
That  man  represents  the  landlord,  for  the  purpose  of 
receiving  the  rent,  and  the  tenant  is  warranted  in  ten- 
dering it  to  him.  Pilkingtonfs  Case  is  reported  also  in 
Coke  {d).  The  tender  to  the  servant  was  there  held 
insufficient  on  the  ground  that  the  master  was  present  at 

(a)  4  Bing,  230.  232. 

(6)  4  B.  #  Ad.  413;  8.  CAN.f  M.  371. 

(c)  IB.  4- a  145.  (d)  6  Bep.  76  a. 
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the  distress.  Nor  is  it  immaterial,  that  that  was  the  case  1859. 
of  a  dbtress  damage  feasant.  The  amount  to  be  tendered  boulton 
as  amends,  in  such  a  case,  is  unliquidated ;  and  this  is  bbtnolm. 
an  additional  reason  why  a  servant  should  not  be  em- 
powered to  receive  the  tender ;  but,  in  a  distress  for  rent, 
the  amount  due  is  ascertained  and  certain,  and  there  can 
be  no  objection  to  a  servant  receiving  it.  In  the  report 
of  Smith  V.  Goodwin  (a),  in  Nemle  and  Manning  the 
Court,  in  giving  judgment,  say,  "  The  tender  to  NasIC* 
(the  man  in  possession)  **  was  rendered  invalid  by  the 
refusal  to  pay  unless  a  receipt  were  given ;"  thereby  im- 
plying that  an  unqualified  tender  to  him  would,  in  the 
opinion  of  the  Court,  have  been  good.  In  Kirton  v. 
Braithwaite  (b)  it  was  held  that  a  tender  to  an  attorney's 
clerk,  at  the  attorney's  office,  of  money,  payment  of  which 
at  that  office  had  been  previously  demanded  by  the  attor- 
ney of  the  person  making  the  tender,  was  a  good  tender 
to  the  attorney.  So,  here,  the  tender  to  Raggtes^  the 
person  who,  at  the  time  of  tender,  represented  the  de- 
fendant on  the  premises  distrained  upon,  was  a  good 
tender  to  the  defendant.  In  Gregory  v.  Cotterell  (c) 
payment  by  an  execution  debtor,  whose  goods  had  been 
seized  under  a  fi.  fa.,  of  the  amount  of  the  levy,  to  an 
assistant  of  the  sherffTs  bailiff  at  the  office  of  the  latter, 
was  held  a  good  payment  to  the  sheriff.  [Blackburn  J. 
That  was  on  the  ground  that  the  sheriff  has  a  power  of 
delegating  his  authority  to  his  officer,  and  is  therefore 
responsible  for  everything  done  by  the  officer  under  colour 
of  the  authority  delegated.] 

(Coc&BCTBN  C.  J.  and  Wightman  J.  were  absent.) 

(a)  4  B.  fAd.  413;  8,  ClN.f  At.  371. 

(ft)  1  Af.  #  fP:  310.  (e)  5E,fS.  571. 
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1859.  Hill  J.     I  am  of  opinion  that  this  rule  most  be 

BouLTOM  dischai^A  The  question  arises  on  thai  part  of  the 
Rkynolm  <J^claration  which  complains  of  the  defendant  wrongfully 
keeping  and  converting  the  plaintiflTs  goods^  after  a  tender 
by  the  defendant  of  the  rent  and  costs.  It  appears  that 
the  defendant,  the  landlord  of  premises  partly  occu- 
pied by  the  plaintiff,  authorized  by  warrant  a  bailiff 
named  fVaUer  to  distrain  on  the  premises  for  rent  in 
arrear;  that  IVdtter  distrained  and  left  a  man  named 
Raggks  in  possession,  to  whom,  while  so  in  possession, 
the  plaintiff  tendered  the  amount  due  for  rent  and  costs. 
Raggks  refused  to  receive  it,  stating  that  he  was  not 
authorized  to  do  so,  and  offering  to  send  for  WaUery  who 
was,  and  was  close  by ;  which  offer  the  plaintiff  rejected. 
The  jury  have  found  that  the  facts  were,  to  the  know- 
ledge of  the  plaintiff,  as  Raggks  represented.  The 
question,  therefore,  simply  is,  whether  Baggies  had  au- 
thority, in  point  of  law,  to  receive  the  money  on  behalf 
of  the  defendant,  he  having  none  in  point  of  fact.  I  am 
of  opinion  that  he  had  not.  If  it  were  necessaiy  to  decide 
whether  a  bailiff  who  has  been  empowered  by  the  land- 
lord to  distrain,  and  has  distrained  accordingly,  has  au- 
thority, to  be  implied  from  his  position,  to  receive  a  tender, 
I  should  say  that  he  has,  for  there  ought  to  be  some  one 
authorized  to  receive  it  for  the  convenience  of  the  tenant. 
IHlkington*s  Case{a)  shews  that  when  a  bailiff  goes  with 
his  employer,  who  himself  distrains,  the  bailiff  has  not  the 
authority  in  question ;  but  I  think  that,  if  the  bailiff  con- 
ducts the  distress  without  any  personal  intervention  by  the 
landlord,  a  tender  to  the  bailiff  is  good.  It  would,  how- 
ever, be  a  monstrous  proposition  to  assert  that  any  one 

(a)  5  R^,  76  a ;  S,  C,  nomine  PUkingion  y.  Htuiings,  Cro.  EU^.  813. 
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of  the  bailiff's  followers  who  may  chance  to  be  left  in  1859 
possession  has  the  same  authority  as  the  bailiff  himself,  boulton 
Counsel  for  the  plaintiff  relies  upon  the  decision  in  j^j-y^oi^M. 
Smith  V.  Goodwin  {a)  as  assuming  that  the  man  in  pos- 
session has  authority  to  receive  the  rent,  if  properly 
tendered  That  case,  however,  merely  decided  that  a 
tender  to  the  landlord  himself,  which  the  tenant  had 
also  made,  was  good.  The  judgment  of  the  Court  is 
very  shortly  reported,  in  a  collective  form,  in  Nevik  and 
Manmnff,  and  at  the  end  of  it  this  passage  occurs. 
"The  tender  to  Nash^^  (the  man  in  possession)  "was 
rendered  invalid  by  the  refusal  to  pay  unless  a  receipt 
were  given."  This  dictum,  even  if  it  be  correctly  re- 
ported, was  wholly  unnecessary  and  beside  the  question. 
In  the  judgments,  as  reported  seriatim  and  more  at 
length  in  BamewaU  and  Adolphus,  no  reference  what- 
ever is  made  to  the  tender  to  the  man  in  possession. 
In  the  absence,  therefore,  of  any  decision  to  the  con- 
trary, I  think  that^  as  the  jury  have  found  as  a  fact  that 
the  man  in  possession  had  no  express  authority  from 
the  defendant  to  receive  the  money,  so  neither  did  the 
law  give  him  any  implied  authority. 

Blackbttbn  J.  I  am  of  the  same  opinion.  At  the 
trial  I  was  much  impressed  with  the  idea  that  it  is  the 
duty  of  a  landlord  who  distrains  to  provide  some  one, 
within  a  reasonable  distance  of  the  premises,  to  receive 
payment  of  the  amount  distrained  for;  and  that,  if  no 
other  representative  of  the  landlord  than  the  man  in 
possession  could  be  found  within  that  reasonable  dis- 
tance, the  tenant  would  be  justified  in  assuming  that  he 

(a)  4  B.  ^Ad.  413;  8.  C.  \  N.  f  M.  371. 
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1869.  was  the  person  authorized  by  the  landlord  to  receive 
BouLTOH  tlic  money.  Whether  that  was  an  accurate  impression 
RETNOKoe.  d^^^  ^  ^^  disposed  to  think  that  it  was)  is  not  now  the 
question.  Having  it  in  my  mind^  I  put  the  questions 
which  I  did  to  the  jury.  They  have  found  that  fFalkr, 
the  bailiff  expressly  authorized  by  the  defendant  to 
receive  the  tender,  was  within  a  reasonable  and  conve- 
nient distance  of  the  premisesi  when  the  plaintiff  made 
the  tender  to  Roffffles,  who  had  no  such  authority ;  and 
that  the  plaintiff  knew  all  the  facts.  That  being  so,  I 
know  of  no  reason  why  the  mere  broker's  man  left  in 
possession  should  be  held  to  have  had  an  authority  in 
law  which  was  withheld  from  him  in  fact  Had  there 
been  any  decision  to  that  effect,  I  should  have  felt 
bound  by  it ;  although  such  a  rule  of  law  would  be  very 
inconvenient,  since,  if  the  law  were  so,  brokers  men 
would  have  to  be  taken  from  a  higher  class  of  persons 
than  that  from  which  they  are  now  selected,  and  would 
have  to  be  called  upon  to  give  security  for  their  duly 
accounting  for  the  sums  which  may  be  paid  to  them* 
But  the  only  case  cited  in  support  of  such  a  doctrine. 
Smith  V.  Goodwin (a\  fails  to  bear  it  out;  the  dictum 
relied  upon,  as  reported  in  Nevik  and  Manning^  being 
wholly  unnecessary  to  the  decbion,  and  not  appearing 
at  all  in  the  report  in  amewall  and  Adolphus.  I  am, 
therefore,  clearly  of  opinion  that  the  tender  to  RaggUs 
was  a  bad  tender;  and  that  the  rule  must  be  dis- 
charged. 

Rule  discharged. 

(a)  4  B.  #  Ad,  413;  A  C  1  ^:  #  Af.  371. 
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1859. 


Re  Newport  Bbtogb.  ^^^^m 

T\OWDE SWELL  moved,  on  behalf  of  certain  in-  8tat.43©.3. 
habitants  of  the  county  of  Monmouth,  for  a  rule  enacts  "that 
calling  upon  the  justices  of  the  said  county  to  shew  bridge  or 
cause  why  a  mandamus  should  not  issue  to  them,  com-  r^^t  2e 
manding  them,  at  their  General  Quarter  Sessions,  to  ^pa^^'^'ihe 
order  and  direct  Newport  Bridge,  being  a  public  county  e^P®"^®  ^ 

bridge,  to  be  widened,  improved  and  made  commodious  shall  benarrow 
"  ^  anducom- 

for  the  public.  modioiui.  it 

—  shall  and  may 

It  appeared  from  the  affidavits  that  Newport  Bridge,  be  lawful  to 

adjoining  the  town  of  Newport,  was  a  public  county  "justices"  of 

bridge,  built  about  the  year  1801 ;  that  the  population  iJ^at  My  of* 

oi  Newport  had  increased  since  that  date  from  2000  to  Q^^^g^ 

upwards  of  28,000;  and  that  the  bridire,  from  its  nar-  bIom.  to  order 

^  ^  *  and  direct  sucji 

rowness  and  steepness,  was  extremely  incommodious,  bridge  or 

bridges,  and 

inconvenient  and  insufficient  for  the  traffic.     The  ques-  roads,  to  be 
tion  of  widening  and  improving  the  bridge  had  been  proTed,and 
discussed  by  the  justices  at  several  Quarter  Sessions;  ^ous^r^^e' 
and  at  the  Michaelmas  Sessions,  1858,  directions  were  S^ti^"f^er 
given  for  plans  and  surveys  to  be  made,  which  were  contains  a  pro- 
made  and  submitted  to  the  justices  at  the  next  Epiphany  money  shall  be 

•*  rr       jr  appUedtothe 

Sessions.     At  the  Midsummer  Sessions,  1859,  numerous  amendment  or 

alteration  of 

memorials  having  in  the  meantime  been  made  to  the  any  such 

bridge  or 
bridges,  until 
prewntment  shall  have  been  made  of  the  insufficiency,  InconTeniency,  or  want  of  repa- 
ration of  such  bridge  or  bridges,  in  pursuance  of  some  or  one  of  the  statutes  made  and  now 
in  force  concerning  public  bridges. 

Held,  that  the  section  is  {>ermissiTe,  not  imperatiTe,  and  leaves  the  justices  a  discretion 
w]iether  or  not  to  order  a  bridge  to  be  widened,  though  it  is  proved  to  them  to  be  narrow 
and  incommodious.  Held,  ftirther,  by  HUl  and  Blnckbum  Js.,  that  the  making  of  the 
presentment  mentioned  in  the  proviso  is  a  condition  precedent  to  the  obligation  of  the 
justices  to  make  an  order.  . 
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1869.       justices  against  subjecting  the  county  at  lai^e  to  so  grea 
5^  an  expense^  a  motion  that  directions  should  be  given 

^ritSe*^  for  widening  and  improving  the  bridge  was  put  and  lost 
bj  a  large  majority ;  it  was  not,  however^  denied  by  any 
one  that  the  bridge  was  insufficient  and  too  narrow.  An 
indictment  had  been  returned  by  the  grand  jury^  at  the 
Midsummer  Sessions,  1858,  against  the  inhabitants  of 
the  county,  finding  that  the  bridge  was  narrow,  insuffi- 
cient and  inconvenient,  and  in  want  of  reparation  and 
amendment ;  but  no  further  steps  were  taken  under  it, 
the  prosecutors  being  advised  that,  upon  the  authority 
of  Rex  V.  Devon  (a),  an  indictment  at  common  law  would 
not  lie  against  the  inhabitants  of  a  county  for  not  widen- 
ing a  bridge. 

Dowdeswell,  for  his  rule.  The  justices  are  bound  to  order 
the  bridge  to  be  widened.  The  question  depends  upon 
the  construction  to  be  put  upon  stat.  43  G.  3.  e,  59 , 
which,  after  reciting,  in  sect.  1,  that  the  inhabitantsof  coun- 
ties in  England  are  by  law  bound  to  repair,  support  and 
maintain  the  county  bridges,  and  that  doubts  had  arisen 
how  far  the  inhabitants  were  liable  to  improve  such 
bridges  when  they  were  not  sufficiently  commodious  to 
the  public,  enacts,  in  sect.  2,  '^  That  where  any  bridge  or 
bridges,  or  roads  at  the  end  thereof,  repaired  at  the 
expense  of  any  county,  shall  be  narrow  and  incommo- 
dious, it  shall  and  may  be  lawful  to  and  for  the**  ''jus- 
tices" of  the  county  "  at  any  of  their  General  Quarter 
Sessions,  to  order  and  direct  such  bridge  or  bridges,  and 
roads,  to  be  widened,  improved,  and  made  commodious 
for  the  public."    After  further  enactments,  relating  to 

(o)  4  J5.  #  a  670. 
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rebuilding  and   altering    county   bridges,    the  section        IS59. 
concludes  with  a  proviso  "  that  no  money  shall  be  applied  J^ 

to  the  amendment  or  alteration  of  any  such  bridge  or  ^^^^'^ 
bridges^  until  presentment  shall  have  been  made  of  the 
insufficiency,  inconveniency,  or  want  of  reparation  of 
such  bridge  or  bridges,  in  pursuance  of  some  or  one  of 
the  statutes  made  and  now  in  force  concerning  public 
bridges.**  The  justices  do  not  dispute  that  this  bridge 
is  narrow  and  incommodious.  That  being  admitted,  the 
statute  mdces  it  imperative  upon  them  to  order  and 
direct  that  the  bridge  be  widened.  The  words  '*  it  shall 
and  may  be  lawful**  should  be  construed  as  compulsory, 
not  permiBsive  only ;  h  being  for  the  public  good  that 
the  bridgCj  if  narrow  and  incommodious^  should  be 
widened.  The  intention  of  the  Legislature  was,  not 
to  give  the  justices  a  discretion,  but  to  confer  a  power 
which  it  is  incumbent  on  them  to  exercise  upon  proof 
of  fiicts  which  bring  the  case  before  them  within  the 
power.  MacdougaU  v.  Paiersan  (a)  is  in  point  There, 
the  word  **  may**  in  a  statute  was  held  imperative,  the 
act  which  it  authorized  being  one  which  justice  required 
to  be  done.  [Crompton  J.  It  must  depend  upon  the 
nature  and  scope  of  the  particular  enactment,  whether 
such  expressions  as  '^may**  and  <<it  shall  be  lawful"  are 
or  are  not  compulsory.]  The  public  benefit  requires 
that  the  present  statute  should  be  construed  as  compul- 
sory. It  may  be  said  that  the  proviso  at  the  end  of  the 
section  shews  that  there  must  be  a  presentment  of  the 
insufficiency  of  the  bridge  before  the  justices  can  be 
required  to  make  an  order  for  widening  it    It  must  be 

(a)  U  C.  B.  755.    See abo  Crake ▼.  P&weU,  2KfB. 210. 
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1859.  admitted  that  there  has  been  no  such  presentment  in  the 
^  present  case.     The  proviso,  however,  does  not  render 

Bric^"  ^^^  presentment  a  condition  precedent  to  the  justices' 
obligation  to  make  the  order,  but  only  to  the  expendi- 
ture of  money  in  pursuance  of  the  order  when  made. 

Crohpton  J.  I  am  of  opinion  that  there  ought  to 
be  no  rule.  The  prerogative  writ  of  mandamus  ought 
not  to  be  granted,  except  to  enforce  the  performance  of 
a  clear  legal  duty.  I  do  not  think  that  it  has  been  made 
out  that  there  is  a  clear  legal  duty  on  the  part  of  the 
justices  to  widen  this  bridge.  The  meaning  to  be  attri- 
buted to  the  phrase  ^Mt  shall  and  may  be  lawful,"  in  a 
statute,  must  depend  upon  the  subject  matter  in  every 
instance.  PrimS  facie  these  words  import  a  discretion; 
and  they  must  be  construed  as  discretionary  unless 
there  be  anything  in  the  subject  matter  to  which  they 
are  applied,  or  in  any  other  part  of  the  statute,  to  shew 
that  they  are  meant  to  be  imperative.  Macdaugall  v. 
Patersan  {a)  was  a  case  in  which  the  object  of  the  enact- 
ment there  in  question  required  that  the^word  ''may** 
should  be  construed  as  imperative.  On  the  other  hand 
this  Court  has  recently,  in  Beff.  v.  Bishop  of  Chichester  (ft), 
read  the  words  ^'it  shall  be  lawful,"  in  sect.  3.  of  the 
Church  Discipline  Act  (3  &  4  Vict  c.  86.),  as  discretion- 
ary. That  appears  to  me  to  have  been  a  correct  decision, 
though  my  brother  fftV/,  it  is  true,  assented  to  it  with 
hesitation.  I  mention  it,  because  the  words  there  con- 
strued were  the  same  as  those  in  the  present  statute.  In 
the  present  statute,  not  only  does  it  not  appear  that  the 

(a)  11  a  B,  755.  (h)  Anta,  p.  209. 
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act  was  intended  to  be  compulsory  upon  the  justices,  but       1859. 
it  appears  from  the  subject-matter  that  it  was  intended  '^ 

to  be  left  to  their  discretion.  It  seems  to  me  that  the  ^^JJ^* 
L^islature  must  have  so  intended;  when  I  consider  the 
nature  of  the  Court  which  has  to  decide  whether  the  act 
shall  be  done,  and  the  many  questions  of  expense  and 
expediency  which  may  arise  before  the  act  can  be  pru- 
dently determined  upon. 

Hill  J.  I,  also,  am  clearly  of  opinion  that  no  Jegal 
duty  on  the  part  of  the  justices  to  make  the  order  to 
widen  the  bridge  has  been  shewn.  The  recitals  in  the 
first  section  of  the  statute  do  not  throw  any  light  on 
the  matter;  and  the  language  of  the  second  section  is 
clearly^  in  its  primary  sense,  merely  permissive.  If  the 
subject-matter  required  that  this  language  should  be 
construed  as  imperative,  we  might,  no  doubt,  so  interpret 
it  I,  however,  agree  with  my  brother  Cromptan  that  the 
subject-matter  requires  the  direct  contrary.  The  pro- 
priety of  widening  a  bridge  depends  on  many  consider- 
ations other  than  its  insufficient  width.  It  may  well  be,  • 
for  instance,  that  the  expense  of  widening  it  would  be 
quite  out  of  proportion  to  the  public  benefit  thereby 
occasioned.  Into  matters  of  this  kind  it  is  peculiarly 
the  province  of  the  justices  to  inquire;  and  it  is  not  for 
this  Court  to  interfere  with  the  exercise  of  their  discre- 
tion. I  may  add  that,  in  my  opinion,  the  proviso  at  the 
end  of  sect  2  renders  the  presentment  there  mentioned 
necessary  before  the  justices  can  be  called  upon  to  make 
an  order ;  and  Mr.  DdwdesweU  has  not  attempted  to  aif;ue 
that  there  has  been  a  presentment 

Blac&bubn  J.   I  am  entirely  of  the  same  opinion,  that 
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1859.        the  words  <Mt  shall  and  may  be  lawful"  are  to  be  taken 
Re  in  their  primary  sense  as  permissive  and  not  compulsory 

Bri(W^  unless  there  be  anything  in  the  snbject-matter  of  the 
enactment  requiring  that  they  should  receive  a  different 
construction.  For  a  time  I  thought  that  the  present 
enactment  did  require  that  the  imperative  construction 
should  prevail,  and  that  the  object  of  the  Legislature 
was  that,  upon  the  one  fact  appearing  that  the  bridge 
was  narrow  and  incommodious,  it  should  be  widened  as  a 
matter  of  course.  I  now,  however^  agree  in  what  has 
fallen  from  my  brother  Hill,  that  the  justices  have  other 
matters,  such  as  he  has  pointed  out,  to  take  into  con- 
sideration besides  the  narrowness  of  the  bridge,  before 
they  decide  whether  or  not  to  order  it  to  be  widened. 
That  being  the  case,  it  is  quite  clear  that  the  Legislature 
must  have  intended  to  leave  them  the  discretion  which 
the  language  of  the  statute  primS  facie  imports.  I  also 
agree  with  my  brother  Hill  that  the  concluding  proviso 
in  sect  2  makes  a  presentment  a  condition  precedent  to 
the  obligation  of  the  justices  to  make  an  order ;  and  this 
condition  has  not  been  complied  with. 

Rule  refused. 
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18o9. 


Ex  parte  William  Pebham.  E&d. 

J^D  WIN  JAMES,  yesterday,  moved  for  a  rule  to  shew  Stat  6  OA. 

cause  why  a  habeas  corpus  ad  subjiciendum  should  enacts  that 

not  issue  to  the  keeper  of  the  Coldbath  Fields  House  of  shaU  by  vio- 

Correction^  to  bring  up  the  body  of  William  Perham,  person  or  pro- 

on  the  ground  that  the  conviction  under  which  he  was  ^^'ts  or^ 

detained  in  custody  was  invalid  on  the  face  of  it  OT^b^^moloBt- 

The  facts  and  the  argument  sufficiently  appear  in  the  i^g  orm  any 

judgment  of  the  Court  ing  another, 

*  force  or  en- 

Cur,  adv.  vulL  deavonrto 
force  an  J 
jonmejman, 

Hill  J.  now  delivered  the  judgment  of  the  Court  (a).  iJJS^kman,  or' 

This  was  a  motion  for  a  rule  to  shew  cause  why  a  habeas  J^  ^  em^ 

corpus  should  not  issue  to  bring  up  the  body  of  William  ^^^^^i^^^ 

Perham,  on  the  cround  that  he  was  illegally  detained  in  trade  or  bnsi- 
^  ^     •;  nesa,  to  depart 

custody.     It  appears  that  Perham  was  convicted  by  one  from  his 

hiring^  em- 
of  the  metropolitan  police  magistrates,  within  the  metro-  pioyment  or 

work,"  "  every 
person  so 
offending/'  "being  conTicted  thereof  in  manner  hereinafter  mentioned,"  shall  be  im- 
prisoned, with  or  without  hard  labour,  for  not  more  than  three  calendar  months.  The 
form  of  conviction  given  in  the  Schedale  to  the  Act  nms  thus :  **  A.  B.  is  convicted"  "  of 
having  Utating  the  offence]  contrary  to  the  Act"  &c.  The  Metropolitan  Police  Act, 
2  &  3  Vict.  c.  71.  8,  48.,  enacts  that  ''in  every  conviction  for  an  offence  contrarv  to  any 
statute  or  statutes,  it  shall  be  sufficient  if  the  offence  shall  be  stated  in  the  worois  of  the 
statute  declaring  the  offence,  or  attaching  any  penalty  thereunto." 

A  conviction  under  stat  6  G'.  4.  c.  1%.  «.  3.,  by  a  Metropolitan  Police  magistrate, 
stated  that  W.  P.  was  convicted  "  of  having'*  "  unlawfully,  hj  threats,  endeavoured  to 
force  one  W,  J^  who  was  then  and  thero  a  workman  hired  m  ms  trade  and  busiaess  of  a 
mason  by  T,  P.,  to  depart  from  his  said  hiring,  contrary  to  the  Act,"  &c. 

Held  that,  by  reason  of  the  enactment  in  the  Metropolitan  Police  Act  above  mentioned, 
this  conviction  was  sufficient,  as  it  stated  the  offence  in  the  words  of  stat.  6  G,  4.  c,  129. 
«.  3. ;  although  it  did  not  set  out  the  threats  which  were  used,  or  allege  to  or  a^inst  whom 
they  were  uttered.  And,  semble,  that  ihe  conviction  was  valid,  irrespectively  of  the 
provisions  of  The  Metropolitan  PoUce  Act. 

(a)  HiU  and  Blacklmm  Js. 
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1869.  politan  police  district,  of  an  offence  against  sect  3  of 
Ex  parte  Stat.  6  G.  4.  c.  129.  It  was  alleged  on  bis  behalf  that 
the  conyiction  was  insufficient  The  section  in  question 
enacts  as  follows.  <*  If  any  person  shall  by  violence  to 
the  person  or  property,  or  by  threats  or  intimidationi  or 
by  molesting  or  in  any  way  obstructing  another,  force  or 
endeavour  to  force  any  journeyman,  manufacturer,  work* 
man,  or  other  person  hired  or  employed  in  any  manufiu:- 
ture,  trade  or  business,  to  depart  from  his  hiring,  employ- 
ment or  work,**  **  every  person  so  offending**  **  being  con* 
victed  thereof  in  manner  hereinafter  mentioned  (a),  shall 
be  imprisoned  only,  or  shall  and  may  be  imprisoned  and 
kept  to  hard  labour,  for  any  time  not  exceeding  three 
calendar  months.**  And  the  following  is  the  language 
of  the  conviction.  **  Be  it  remembered,  that  on''  &c. 
^^JfiUiam  Perham  was  convicted  before  me,"  '*one  of  the 
magistrates  of  the  police  courts  of  the  metropolis  sitting 
at  Clerhenwett  Police  Court,  in  the  county  of  AtiddkseXf 
of  having  (on  the  first  day  of  October  a.  d.  1859,  and 
within  the  space  of  six  calendar  months  before  the  com- 
plaint on  oath  on  which  this  conviction  is  founded  was 
made,  in  the  parish  of  St  Ltcke  in  the  said  county),  un- 
lawfully, by  threats,  endeavoured  to  force  one  William 
Jocelyrii  who  was  then  and  there  a  workman  hired 
in  his  trade  and  business  of  a  mason  by  Thomas  Piper 
and  Wilson  Piper,  to  depart  from  his  said  hiring,  contrary 
to  the  Act"  &c.,  and  was  adjudged  to  two  months*  impri- 
sonment in  the  Coldbath  Fields  House  of  Correction. 
It  was  contended  that,  although  the  conviction  fol- 

(a)  Bj  sect.  9  the  conTiction  is  to  be  dzawn  up  in  the  fomi  set  forth 
in  the  Schedule.  The  form  is :  «  Be  it  remembered,  that  on/'  &c.,  "  A,  B. 
la  convicted  before  ua  [naming  the  justices]"  "  of  having  [etatinff  tie 
offence']  contrary  to  the  Act  made"  &c. 
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lowed  the  language  of  the  statute  upon  which  it  is  1859. 
founded,  yet  that  it  was  insufficient,  as  it  did  not  set  out  ez  parte 
the  threats  which  were  used,  nor  did  it  allege  to  or  I*«»=a>'- 
against  whom  the  threats  were  uttered ;  and  we  were 
referred  to  Pdleif  on  Convieiions,  p.  173  (4th  ed.)  (a),  Seth 
Turner's  Case  {b)  and  GeswootFs  Case  (c>  The  atten- 
tion of  the  Court  was  also  directed  to  The  Metropolitan 
Police  Act,  as  relied  oa  by  those  who  supported  the  con- 
viction. By  that  stotute,  2  &  3  Vict  cll.s.  48.,  it  is 
enacted  that,  **  in  every  conviction  for  an  offence  contrary 
to  any  statute  or  statutes,  it  shall  be  sufficient  if  the 
offence  shall  be  stated  in  the  words  of  the  statute  declar- 
ing the  offence  or  attaching  any  penalty  thereunto."  In 
our  judgment  this  enactment  is  a  complete  answer  to  the 
application.  The  conviction  complained  of  is  one  made 
by  one  of  the  magistrates  of  the  police  courts  of  the 
metropolis  within  the  metropolitan  police  district;  and 
in  the  conviction  the  offence  is  stated  in  the  words  of  the 
statute  creating  the  offence.  The  Act  of  Parliament 
declares  that  to  be  sufficient,  and  concludes  the  question ; 
therefore  on  that  ground  there  can  be  no  rule.  If  it 
were  necessary  to  give  an  opinion  on  the  validity  of  the 
conviction  in  point  of  form,  irrespective  of  the  provisions 
of  The  Metropolitan  Police  Act,  we  should  be  disposed 
to  bold  it  valid.  Generally  speaking,  it  is  sufficient  in  a 
conviction  to  follow  the  words  of  the  statute  on  which 
the  conviction  is  founded ;  but  that  will  not  be  enough 

(a)  The  passage  cited  from  Paley  is  as  follows.  '*  Althoagh,  generally 
spealdiig,  it  is  sufficient  to  follow  the  words  of  the  statute  upon  which 
the  conTiction  is  foundedi  yet  it  is  sometimes  necessary,  in  punnance  of 
the  intent  of  a  statute,  to  adopt  a  nanower  description  than  what  is 
oonyeyed  in  the  liteial  teems  of  the  Act" 

(h)  9  Q.  B. 80.  {c)  2K^B.  952. 
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1859.       where  the  statute  is  so  worded  as  by  its  language  to  in- 

Ex  parte      ^lude  acts  manifestly  not  within  its  intent     The  cases 

EBH^M.      ^jj^  j^  ^g  ^^  ^pj  illustrations  of  the  exception  referred 

to.     It  appears  to  us  that  the  language  of  the  statute  in 

the  present  case  is  such  as  to  bring  it  within  the  rule 

and  not  within  the  exception. 

Rule  refused. 


Friday,  Thc  QuEEN  oqainst  The  Justices  of  Salop. 

Stat.  63  0. 3.      IJTILLS  had  obtained  a  rule,  calling  upon  Charles 
aiterempower-  Wickstead  and  George  Pardoe^  Esqrs.^  two  of  the 

^deM  to"      j"stice8  for  the  county  of  Salop,  to  shew  cause  why  a 

snmmonB         ^^^  ^f  certiorari  should  not  issue  to  remove  into  this 

before  justices 

persons  re-       Court  a  certain  order  under  their  hands  and  seals, 

fusing  to  pay 

a  church  rate,  whereby  Sir  E.  Blount  was  ordered   to  pay  to  John 
provides  that  ^ 

"iftheva-  Boucfier,  one  of  the  churchwardens  of  Ckohurey  Mor- 

xateforthe  timer ^  the  sum  of  6i  14*.  lOd.,  as  and  for  arrears  of 

person  fiom*^^  church  rate  for  the  said  parish,  together  with  costs. 

demwided  to  ^'  appeared,  from  the  aflBdavits  on  which  the  rule  was 

pay  the  same,  obtained,  that  the  churchwardens  of  the  said  parish  had 

be  disputed,  ^  * 

and  the  party    made  complaint  that  the  said  Sir  E.  Blount  had  refused, 

disputing  the 

same  give         and  Still  did  refuse,  to  pay  the  said  sum  of  6L  lAs.  10<£, 

notice  thereof 
to  the  justices, 
the  justices  shall  forbear  giving  iud^ent  thereupon." 

Held  that,  in  order  to  oust  the  jurisdiction  of  justices  under  this  section,  notice  that 
the  validity  of  the  rate  is  disputed  must  be  given  to  them  in  a  manner  such  as  to  induce 
them  to  forbear  giving  judgment. 

At  the  hearing  of  a  summons  before  the  justices,  the  attorney  who  attended  for  the 
person  summonsed  took  no  objection  to  the  jurisdiction  of  the  justices,  but,  after  cross- 
examining  the  witneisses  called  by  the  churchwardens,  submitted  objections  to  the  validity 
of  the  rate  to  the  decision  of  the  justices.  The  justices  having  overruled  the  objections, 
he  then,  but  not  before,  gave  them  notice  that  ne  bon&  fide  disputed  the  validity  of  the 
rate.    The  justices,  however,  made  an  order  upon  the  person  summonsed  to  pa^  the  rate. 

Upon  these  facts  this  Court,  in  the  exerdse  of  its  discretion,  discharged  with  costs  a 
rule  for  a  certiorari  to  bring  up  and  quash  this  order. 
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beiDg  the  sum  which,  as  alleged  by  the  churchwardens^ 
was  duly  rated  and  assessed  upon  him.  That,  upon  the 
hearing  of  the  summons  issued  upon  the  above  informa- 
tion, Su:  E.  Blount  attended  before  the  justices  with  his 
attorney.  The  churchwardens  proved  that  notice  was 
given  of  a  vestr;  being  held  for  certain  purposes :  first, 
for  the  election  of  churchwardens;  secondly,  for  the 
auditing  of  the  churchwardens'  accounts;  thirdly,  for 
the  levying  a  rate  to  meet  the  expenses  of  the  coming 
year;  and  they  further  proved  that  the  said  notice  was 
affixed  to  the  door  of  the  parish  church.  Sir  E.  Blount^ 
attorney  took  two  objections  to  the  validity  of  the  said 
rate.  [These  objections  are  here  omitted,  they  being 
immaterial  to  the  question  discussed  and  decided  upon 
the  ai^ument  of  the  rule.]  The  justices  overruled  them, 
and  the  said  attorney  then  gave  notice  that  he  bonS  fide 
disputed  the  validity  of  the  said  rate,  and  stated  that 
amongst  the  grounds  on  which  he  relied  were  the  two 
objections  which  he  had  previously  taken.  The  justices, 
nevertheless,  made  an  order  upon  the  said  Sir  E.  Blount 
to  pay  the  said  sum  at  which  he  was  assessed,  together 
with  costs. 

From  tl  e  affidavits  which  were  used  in  shewing 
cause  against  the  rule  it  appeared  that  no  objection 
was  made  to  the  validity  of  the  rate,  or  the  liability 
of  Sir  E.  Blount  to  pay  the  same,  nor  was  any 
notice  given  to  the  said  justices  that  the  rate  was 
objected  to,  before  they  had  entered  upon  the  hearing 
of  the  said  summons,  but  that  the  case  was  called  on, 
the  evidence  taken,  and  the  witnesses  in  support  of  the 
summons  cross-examined  by  the  attorney  for  Sir  E. 
Blount  in  the  usual  manner.  That  at  the  close  of  the 
evidence  in  support  of  the  summons  the  said  attorney, 
2  c  2 


1859. 
The  Queen 

V. 

Justices  of 
Salop. 
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1859.        instead  of  taking  any  objection  to  the  jurisdiction  of  the 


Salop. 


The  QuEXN  juBtiecs,  made  certain  objectionsy  and  such  objections 
Justices  of  having  been  answered  by  the  attorney  for  the  chureh- 
wardensy  both  the  said  attorneys  awaited  the  decision  of 
the  said  justices  thereon.  The  said  justices  overruled 
them  and,  the  said  attorney  for  Sir  E.  BlaiPtt  not 
making  any  other  objection,  nor  calling  any  witnesses, 
gave  their  judgment  against  the  said  Sir  E.  Blount 
The  said  John  Boucher,  in  hb  affidavit,  amongst  other 
things,  swore  as  follows.  '<  The  case,  on  the  part  of  the 
churchwardens,  being  thus  completed,  the  said  attorney 
rose,  and,  addressing  the  said  justices,  said,  as  nearly  a  s 
I  can  recollect,  as  follows;  *  I  admit  that  a  demand  was 
made  of  the  rate  upon  Sir  E.  BlouiU,  and  that  there  was 
a  refusal  to  pay,  and  I  also  admit  that  there  is  no 
dispute  as  to  the  amount  of  the  rate,  but  I  shall  contend 
that  upon  two  points  Sir  E.  Blount  will  be  entitled  to 
the  decision  of  the  Bench  in  his  favour.'*  [The  two 
objections  taken  to  the  validity  of  the  rates  were  then 
set  out.]  ''And  the  said  attorney  then  proceeded  to 
ai^ue  and  enlarge  upon  the  said  two  objections  before 
the  said  justices,  and  on  behalf  of  the  said  Sir  E.  BUnmt 
distinctly  and  expressly  submitted  the  same  to  them  for 
their  decision.  The  said  attorney  for  the  churchwardens 
then  replied  to  the  objections  raised  by  the  attorney  for 
the  said  Sir  E.  Blount^  and  the  said  two  justices  then 
conferred,  and  overruled  the  said  objections." 


BooiU  and  Jl  J.  Powell  now  shewed  cause  against  the 
rule.  Tbe  question  is,  whether  the  jurisdiction  of  the 
justices  was  ousted  by  the  course  taken  by  Sir  E.  Blounts 
attorney  at  the  hearing  of  the  information.  Tbe  other 
side  will  contend  that  it  was,  by  reason  of  stat.  53  G.  3. 
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e.  127«  s.  7. ;  by  the  third  proviso  in  which  it  is  enacted 
that,  '*  if  the  yalidity  of  sach  rate^  or  the  liability  of  the 
person  from  whom  it  is  demanded  to  pay  the  same,  be 
disputed,  and  the  party  disputing  the  same  give  ^notice 
thereof  to  the  justices,  the  justices  shall  forbear  giving 
judgment  thereupon.**  But  this  enactment  only  applies 
where  the  person  summonsed  before  the  justices  takes 
the  objection  to  their  jurisdiction,  on  the  ground  that  he 
disputes  the  validity  of  the  rate,  before  the  case  is  gone 
into.  Here,  Sir  E.  Bhunfs  attorney,  so  far  from  doing 
this,  distinctly  and  expressly  submitted  his  objections  to 
the  rate  to  the  decision  of  the  justices,  and  cross-examined 
the  witnesses  called  in  support  of  the  summons.  It  was 
not  till  the  justices  had  overruled  the  objections  that  be 
sought  to  make  them  hold  their  hands;  and  it  was  too 
late  for  him  then  to  seek  to  avail  himself  of  the  statute. 
(They  were  then  stopped.) 


1859. 


The  QuEBK 

V. 

Justices  of 
Salop. 


JFSlt,  in  support  of  the  rule.  As  soon  as  the  justices 
had  notice  that  Sir  E.  Blount  disputed  the  validity  of 
the  rate,  their  jurisdiction  to  decide  the  case  ceased.  It 
is  not  suggested  by  the  other  side  that  there  wa^  any  mala 
fides  on  the  part  of  Sir  E.  Blount  The  statute  does  not 
flay  that  the  notice  that  the  validity  of  the  rate  is  dis- 
puted must  be  given  to  the  justices  at  any  particular  stage 
of  the  proceedings  ;  nor  does  it  require  an  objection  to 
be  taken  in  terms  to  the  jurisdiction  of  the  jpstices. 
[Crompton  3.  Do  you  say  that,  after  the  parties  have 
agreed  to  ask  the  justices  to  decide  the  matter,  we  are 
bound  to  grant  this  discretionary  writ  of  certiorari?]  If 
the  Court  refuses  to  grant  the  writ,  it  will  uphold 
the  justices  in  the  exercise  of  an  usurped  jurisdiction. 
In  the  judgment  of  the  Court  in  RicketU  v.  Boden* 
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1859.       ham  (a)  it  is  said  that  the  effect  of  the  proviso  in  the 
The  QuMH    Statute  "is  that"  "the  moment  it  appears  that  the  qucs- 
Justioes  of     ^^^"  *®  ^°®  ^^^  merely  of  enforcing  payment^  but  touch- 
Salop.       ing  the  validity  of  the  rate,  the  summary  jurisdiction 
is  at  an  end,  and  that  of  the  Ecclesiastical  Court  at- 
taches.'^      [Bomll,  contra,  referred  to  Regina  ▼•  Sauih 
Holland  Drainage  Committee  Men  (&)|  as  shewing  that  on 
application  for  a  certiorari  the  Court  will  take  into  con- 
sideration the  conduct  of  the  party  applying.     Cromp^ 
ton  3.     I  have  always  acted  on  that  principle.]     There 
has  been  nothing  in  the  conduct  of  Sir  E.  Blount  or  his 
attorney,  to  disentitle  Sir  E.  Blount  to  the  issue  of  the 
writ. 

(CocKBTJBN  C.  J.  was  absent.) 

Crompton  J.  I  think  that  the  effect  of  the  facts,  as 
they  appear  on  these  affidavits,  is,  that  the  parties  came 
before  the  justices,  invited  them  to  decide  the  matter, 
and  did  not  in  any  way  decline  their  jurisdiction.  The 
justices  having  given  their  decision,  it  is  too  much  to 
come  and  ask  us  to  issue  the  discretionary  writ  of  cer- 
tiorari. It  is  said  that  mala  fides  is  not  imputed  to  the 
applicant.  I  think  that  he  has  acted  against  good  faith 
to  this  extent,  that  he  has  first  asked  the  justices  to 
decide  the  case,  taking  the  chance  of  their  decision  being 
in  hb  favour,  and  then  sought,  by  the  present  applica- 
tion, to  get  rid  of  their  decision,  it  having  proved  to 
be  un&vourable.  I  think  that  it  was  the  intention  of 
the  statute  that  the  person  disputing  the  validity  of  the 
rate  should  at  once  give  notice  to  that  effect  to  the  jus- 
tices^ not  that  he  should  first  lead  the  justices  to  decide 
(a)  4J.fE,  433.  443.  (6)  8  ul  #  £  429. 
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the  question,  and  then  dispute  their  jurisdiction  to  decide 
it.  I  think,  therefore,  that  the  nile  should  be  discharged, 
with  costs. 

Hill  J.  I  am  of  the  same  opinion.  If  a  party 
comes  to  this  Court  and  asks  for  a  certiorari  to  bring 
up  an  order,  that  it  may  be  quashed,  he  is  bound  to 
satisfy  us  that  he  has  done  nothing  to  preclude  him 
from  the  relief  which  be  seeks.  But  when  it  appears 
that  the  applicant  submitted  the  whole  matter  to  the 
decision  of  the  justices,  argued  it  before  them,  invited 
them  to  decide  it,  and  made  no  objection  to  their  jurisdic- 
tion till  they  had  decided  against  him,  he  cannot  after- 
wards be  heard  to  say  that  the  order  was  made  without 
jurisdiction.  The  affidavits  are  not  so  clear  as  they  should 
be,  but  I  gather  from  them  that  the  facts  are  as  I  have 
stated.  The  rule  must  therefore  be  discharged,  with 
costs. 


1859. 


The  Qdexn 

V. 

Justices  of 
Salop. 


Blackbubn  J.  I  am  of  the  same  opinion.  The  party 
who  wishes  to  oust  the  jurisdiction  of  the  justices  should 
give  them  notice  that  he  disputes  the  validity  of  the 
rate,  in  a  manner  to  induce  them  to  forbear  giving  judg- 
ment on  the  case.  Here  the  d'lspute  as  to  the  validity 
of  the  rate  was  only  raised  before  the  justices  for  the 
purpose  of  obtaining  their  opinion  upon  it. 

Rule  discharged,  with  costs. 
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1859. 


^^V25th.  Ex  parte  Simpkik. 

ByTheNui-      li^REWETHER  moved  for  a  rule  calling  upon 

sances  Be-         JjfJL  , 

moTal  Act,  .  the  Local  Board  of  Health  of  Thurmaatmi^  in  the 

Vict\e,  121.  county  of  Leicester^  and  the  justices  of  the  said  county^ 
to  the  Quaiti^  ^^  shew  cause  why  a  mandamus  should  not  issue,  order- 
aCTiMt^ordew  '"8  ^^®  ^^^  justices  to  enter  continuances  and  hear  an 
S^Art^^      appeal  against  an  order  made  by  two  justices,  by  which 

not  to  be  WtUiam  Simphin  was  ordered  to  fill  up  a  certain  cess- 

heaid,  unless 

the  appellant,   pool,  SO  that  the  Same  might  be  no  longer  a  nuisance  or 

within  four- 
teen days         injurious  to  health. 

miSnff  of  I^  appeared  from  the  affidavits  in  support  of  the  motion 

^iSla^Srt.  ^^^^  ^^^  said  WiWam  Simpkin  had  been  served  with  a 

noZ^^^  notice,  under  The  Nuisances  Removal  Act,  1855, 18  &  19 

peal  and  pjc/.  c.  121.,  purporting  to  be  signed  by  five  of  the 

grounds  of       members  of  the  Local  Board,  requiring  him  to  do  cer- 

appeal,  and,  • 

within  two       tain  acts.     He  failed  to  comply  with  the  notice,  and  a 

suohno^,  summons  was  issued,  in  obedience  to  which  he  appeared 

^^^^^^go^^  before  the  justices  in  Petty  Sessions  on  13th  Auput, 

^IrSi^  1859.     A  verbal  order  was  then  made,  by  which  he  was 

"^^^  ordered  to  fill  up  the  cesspool,  and  also  to  pay  the  costs. 

conditioned  He  thereupon  stated  his  intention  to  appeal  against  the 

ap^al  decision  of  the  justices.     On  24th  August^  1859,  he  was 

Sunday  \b  not  served  with  a  written  order,  which  bore  date  13th  August, 

&om  the  com-  ^^^  purported  to  be  signed  by  two  justices  on  that  day. 

putation  of 

the  two  da^B 

within  which  the  appellant  is  to  enter  into  the  recognizance,  althou^  Sunday  happens 

to  be  the  last  of  them ;  that^  therefore,  in  a  case  where  an  appellant  had  given  notice  of 

appeal  on  a  Friday  and  did  not  enter  into  the  recognizance  till  the  following  Monday^ 

the  Sessions  were  right  in  refusing  to  hear  the  appedu 
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Od  Friday,  26th  August,  notice  of  appeal  against  the  1859. 
said  order  was  sierved  upon  the  proper  local  authority,  ex  parte 
In  the  afternoon  of  Saturday,  27th  Atyust,  ffttUam  S"^"»- 
Simpkbiy  having  provided  the  necessary  sureties^  applied 
at  the  public  offices  at  Leicester,  being  the  place  where 
the  justices  of  the  county  sit  for  the  transaction  of  busi- 
ness, to  know  whether  there  were  any  justices  present 
before  whom  the  necessary  recognizance  could  be  entered 
into.  He  was  informed  that  no  justices  were  present, 
and  that  their  clerk  had  also  gone  away.  The  recogni- 
zance was  entered  into  on  Monday,  29th  August,  and 
the  appeal  came  on  to  be  tried  at  the  Quarter  Sessions 
for  the  said  county  of  Leicester,  held  on  18th  October, 
when  it  was  objected  that  a  recognizance  ought  to  have 
been  entered  into  on  27th  August,  and  that,  as  that  had 
not  been  done,  the  appellant  could  not  be  heard.  The 
Sessions,  being  of  opinion  that  the  objection  was  fatal, 
refused  to  hear  the  appeal. 

Merewether,  for  his  rule.  The  Sessions  were  wrong 
in  refusing  to  hear  the  appeal.  The  question  depends 
upon  the  construction  to  be  given  to  The  Nuisances 
Removal  Act,  1855,  18  &  19  Vict.  c.  121.  s.  40.,  which 
provides  for  appeals  to  the  Quarter  Sessions  against  orders 
made  under  the  Act,  and  enacts  that  "  the  appellant  shall 
not  be  heard  in  support  of  the  appeal  unless,  within  four- 
teen days  after  the  making  of  the  order  appealed  against, 
he  give  to  the  local  authority  notice  in  writing  statiug  his 
intention  to  bring  such  appeal,  together  with  a  statement 
in  writing  of  the  grounds  of  appeal,  and  shall,  within 
two  days  of  giving  such  notice,  enter  into  a  recognizance 
before  some  justice  of  the  peace,  with  sufficient  securities, 


SiMPKIN. 
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1869.  conditioned  to  try  such  appeal  at  the  said  Court,  and 
Ex  parte  ^^  abide  the  order  of,  and  pay  such  costs  as  shall  be 
awarded  by  the  justices  at  such  Court  or  any  adjourn- 
ment thereof."  Here,  the  notice  of  appeal  was  given  in 
time,  and  the  only  question  is  whether  the  required 
recognizance  was  entered  into  within  two  days  of  giving 
the  notice ;  in  other  words,  whether  Sunday  is  or  is  not 
to  count  as  one  of  the  two  days.  It  is  contended  that 
Sunday  ought  not  to  count.  It  appears  from  the  affidavits 
that  the  appellant  had  to  attend  at  public  offices  to 
perform  the  act  of  entering  into  the  recognizance.  The 
statute  gave  him  only  two  days  in  which  to  do  this,  and 
it  is  but  reasonable  to  suppose  that  two  days  must  be 
meant  on  either  of  which  it  would  be  in  his  power  to  do 
it.  In  Morris  v.  Barrett  (a)  a  Judge's  order  had  been 
made  for  payment  by  a  defendant  of  the  debt  and  costs 
by  instalments,  on  the  25th  of  every  month,  with  liberty 
to  the  plaintiff,  on  default  being  made  in  any  payment, 
to  sign  judgment  and  issue  execution  for  the  amount 
remaining  unpaid.  The  day  for  payment  of  the  fourth 
instalment  having  &llen  on  a  Sunday,  the  Court  held 
that  the  defendant  had  the  whole  of  Monday  to  pay  it 
in,  and  made  absolute  a  rule  to  set  aside  the  judgment 
which  the  plaintiff  signed,  after  refusing  a  tender  of  the 
instalment  made  by  the  defendant  on  the  Monday. 
[Hill  J.  Bex  v.  Justices  of  Middlesex  (b)  is  expressly  in 
point ;  where  it  was  held,  on  the  construction  of  stat. 
6  G.  4.  c.  95.  s.  87.,  which  requires  notice  of  appeal  to 
be  served  within  six  days  after  the  cause  of  complaint 
shall  arise,  that  when  the  last  of  the  six  days  was  a  Sun^ 

(a)  7  C.  B.  N.  S.  139.  (6)  2  R  M  8.  719. 
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day^  notice  on  the  Monday  following  was  too  late.]  That  1859. 
case  is  distinguishable  from  the  present,  for  there  the  act  Ex  parte 
to  be  done  was  completely  in  the  power  of  the  party  who  o*"^*"*- 
was  to  do  it ;  here,  it  was  not  in  the  appellant's  power  to 
open  the  offices  at  which  he  was  to  enter  into  the  recog- 
nizance. [Bhchbum  J.  Morris  v.  Barrett  (a)  turned 
upon  the  meaning  of  the  Judge's  order ;  the  ratio  deci- 
dendi was  not  that  the  act  to  be  done  could  not  have 
been  done  upon  the  SundayJ]  It  is  not  reasonable 
that  Sunday  should  count  against  a  person  who  cannot 
possibly  do  the  required  act  on  that  day.  Peacock  v. 
Begina  (6)  and  Roieberry  v.  Morgan  (c)  are  distinguish- 
able on  the  same  ground.  The  appellant  tried  every 
means  in  his  power  to  enter  into  the  recognizance  on 
the  Saturday,  and  ought  not  to  be  made  to  suffer  for  the 
absence  of  a  justice  from  the  public  offices  on  that  day, 
for  which  he  was  not  to  blame. 

(CocKBUBN  C.  J.  was  absent.) 

Cbompton  J.  I  am  of  opinion  that  there  should  be 
no  rule.  The  general  construction  to  be  put  upon  enact- 
ments of  this  description  is  to  be  collected  from  Peacock 
V.  Begina  (b) ;  namely,  that  where  the  statute  fixes  a  given 
number  of  days  within  which  an  act  is  to  be  done,  and 
says  nothing  about  excluding  Sunday,  Sunday  is  to  be 
included,  although  it  may  be  the  last  day.  It  has  been 
urged  that  there  will  be  hardship  upon  the  appellant  if 
we  adopt  this  construction.  Had  he  been  without  any 
option  of  appealing  earlier  than  he  did,  there  might  have 

(a)  7  a  B.N.  S.  139.  (ft)  4  C.  .5.  JVl  &  261 

(c)  0  Exeh.  73a 
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1859.  ^^Q  ^™®  show  of  reason  in  that  argument.  But  he 
"^Z^  might  have  appealed  at  once,  as  soon  as  the  order  was 
made:  the  right  of  appeal  accruing  upon  the  making,  not 
upon  the  service  of  the  order.  There  is  no  necessity  to 
wait  f6r  the  service  before  appealing,  for  the  penon  agunst 
whom  the  order  is  made  knows  what  it  is,  quite  well  enough 
to  enable  him  to  give  notice  of  appeal  before  the  order 
is  formally  drawn  up.  The  appellant  had  fourteen  days 
from  the  making  of  the  order  in  which  to  give  notice  of 
appeal,  and  the  statute  required  him  to  enter  into  the 
necessary  recognizance  within  two  days  of  giving  the 
notice.  It  was  from  the  doing  of  his  own  act  that  the 
two  days  were  to  run.  There  is  nothing  to  distinguish 
the  present  case  from  Peacock  v.  Regina  (a).  The  appel- 
lant, after  having,  by  his  own  act,  made  Sunday  the  last 
of  the  two  days  for  entering  into  the  recognizance,  can- 
not be  heard  to  say  that  it  was  a  hardship  upon  him  that 
that  was  a  day  upon  which  no  recognizance  could  be 
entered  into. 

Hill  J.  I  am  of  the  same  opinion,  upon  the  same 
grounds;  namely,  that  where  an  Act  of  Parliament  gives 
a  specified  number  of  days  for  doing  a  particular  act,  and 
.  says  nothing  about  Sunday,  the  days  are  consecutive 
days,  including  Sunday.  This  was  the  principle  acted  upon 
in  Peacock  v.  Regina  (a)  and  Rowberry  v.  Morgan  {h\ 
and  I  see  no  reason  for  differing  from  it.  In  the  enact- 
ment before  us,  two  periods  are  fixed,  one  of  fourteen, 
the  other  of  two  days.  Nothing  is  said  about  Sunday; 
therefore  Sunday  is  to  be  reckoned  in  both  periods. 

(a)  4  C.  J?.  N.  a,2Mu  (h)  9  ExcK  730. 


MEMORANDUM. 

In  Michaelmas  Term,  Peter  Burke,  Esq.,  of  the  Inner 
Temple,  was  raised  to  the  degree  of  the  coif,  and  gave 
rings  with  the  motto  «*  Veritas  et  judicium." 
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Blackburn  J.  I  am  of  the  same  opinion.  I  see  no  '  ]859. 
reason  to  differ  from  the  principle  laid  down  by  the  Court  ^TpartT 
of  Exchequer  in  Rowberry  v.  Morgan  {a\  that  we  must 
adhere  to  the  plain  meaning  of  the  Act  in  every  case, 
and  hold  that  Sunday  is  to  be  included  in  the  computa- 
tion of  the  number  of  days,  if  nothing  is  said  about  its 
exclusion. 

Rule  refused. 

{a)  9  Exch,  raO. 


END  OF   MICHAELMAS  TERM. 


^59._  CASES 

ARGUED  AND    DETERMINED 

IS 

MICHAELMAS  VACATION, 

XXIII.  VICTOEIA. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

I^^^y*        George  Aldham  and  Henry  Bardsley  against 

John  Broyto. 

Declaration       ^HIS  was  an  appeal  against  the  decision  of  the  (/ourt 

by  defend"^  of  Queen's  Bench  (a)  giving  judgment  for  the 

as  a  subscriber 
to  a  projected 

railway  Company,  with  plaintiffs,  the  trustees  named  in  the  deed,  to  pay  them  the 
amount  of  defendant's  subscription,  in  such  sums  as  should  be  required  by  the  pro- 
visional directors.  ^  The  declaration  set  out  certain  clauses  in  the  deed,  which  was  the 
ordinary  subscription^  contract  required  by  the  standing  orders  of  Parliament,  the 
Company  having  applied  to  Parliament  for  an  Act.  One  of  these  clauses  gave  a  dis- 
cretion to  the  provisional  directors  to  abandon  the  application  to  Parliament  Averment, 
that  the  provisional  directors  had  required  from  defendant  payment  of  part  of  his  sub- 
scription.   Breach,  non-payment  thereof. 

Plea  2,  on  equitable  grounds :  that  the  sum  sued  for  was  in  respect  of  a  deposit  to  be 
paid  on  shares  in  the  intended  Company,  and  that,  before  any  claim  upon  defendant  for 
payment,  and  before  suit,  the  scheme  was  whoUy  abandoned  by  the  provisional  directors. 
I^lea  4 :  that  the  Company  was  not  provisionally  or  completely  registered  at  the  time  of 
suit,  and  that  plaintifib  brought  the  action  as  trustees  for  the  Company,  to  enforce  pay- 
ment by  defendant  of  a  deposit  on  shares  in  the  capital  of  the  Company.  Plea  5 :  that 
the  Company  was  never  completely  registered,  and  that  plaintifis  brought  the  action  as 
trustees  for  the  Company,  to  enforce  payment  bv  defendant  of  a  call,  in  respect  of  the 
sum  subscribed  bv  him,  upon  shares  in  the  capital  of  the  Company. 

Demurrers,  and  joinders  in  demurrer. 

On  appeal  to  the  Exchequer  Chamber  from  the  judgment  of  the  Court  of  Queen's 
Bench,  holding  all  the  pleas  to  be  bad :  held,  by  the  majority  of  the  Court  (Pollock  C.  B., 
Willes  J.,  Martin,  Watson  and  ChanneU  Bs.},  affirming  that  judgment,  that  all  the  pleas 

(a)  Aldham  v.  Brown,  7  E.  f  B.  1(54. 
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plaintifis  upon  demurrers  to  the  defendant's  2nd,  4th        1859. 
and  5th  pleas.  aldbam 

The  pleadings  will  be  found  more  fully  set  out  in  the       bbowh. 
report  of  the  case  in  the  Court  below.     The  following 
abstract  of  them  is  taken  from  the  judgment  of  the  xhe  2iid  plea, 
majority  of  the  Judges  in  this  Court,  delivered  by  ^^^J^ 

Martin  B.  UiesumBued 

for  was  sought 

The  declaration  stated  that  by  an  indenture  between  to  be  recovered 

"^  for  any  other 

the  defendant  and  the  several  other  persons  who  execu-  pmpose  than 

to  pay  pre- 
ted  the  deed,  of  the  first  part,  and  the  plaintifis,  being  limizuuy  ex- 
trustees  for  the  purpose  of  enforcing  the  covenants  there-  cured  More 
in,  of  the  second  part,  the  defendant  and  the  other  par-  mentof  the^' 
ties  thereto  of  the  first  part  did  separately  covenant,  for  ^^^^i^ 
himself  &c.,  that  each  of  them  had  subscribed  and  did  was  the  object 

'  of  the  Par- 

thereby  subscribe  the  sum  set  opposite  to  his  name  in  the  Hamentaiy 

snbscnption 
schedule,  for  the  purpose  of  establishing  a  Company  to  contract  to 

be  called  77i«  Swansea  Docks  and  Mineral  Vallies  Rail-  the  payment 

toay  Company^  for  enabling  the  Company  to  make  the  pe^^,  ^d 

said  railway,  and  other  proper  and  suitable  works  con-  ^^^ot  wm- 

nected  therewith ;  and  the  parties  thereto  of  the  first  ^^'^r?  &  8 

part  did  thereby  authorize  and  empower  the  provisional  ty^^'fx^^?' 

directors  or  committee  of  management  for  the  time  being  because  the 

stun  sued  for 

to  abandon  or  defer,  if  they  thought  fit,  the  application  to  was  not  a 

deposit  the 
recovery  of 
which  was  prohibited  by  stat  7  &  8  Vkt.  e,  110.  s.  23. ;  and  because  it  was  consistent 
with  the  plea  that  the  Company  was  provisionally  registered  when  the  defendant  was 
called  upon  to  pay,  and  it  was  immaterial,  if  so,  whether  or  not  the  provisional  regis- 
tration had  subsequently  expired.  The  5th  plea,  because  it  did  not  snew  that  the  sum 
sued  for  was  a  call  of  the  character  forbidden  by  stat.  7  &  8  Viet,  e.  110.  «.  23.,  or  was 
other  than  an  instalment  due  from  defendant  towards  the  preliminary  expenses,  under 
the  subscription  contract 

Held,  by  Cocklmm  C.  J.  (a)  and  Crowder  J.,  while  agreeing  with  the  majority  of  the 
Court  as  to  the  2nd  and  4th  pleas,  that  the  5th  plea  was  good,  and  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  reversed  as  to  that  plea ;  the  plea  alleging,  and  the 
demurrer  admitting,  that  the  sum  sued  for  was  a  call,  and  calls  being  prohibited  generally 
by8tat7&8  Vict.  e.  110,  a.  23. 


(a)  See  note  (a)  at  p.  410. 
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1859.  Parliament  in  respect  of  all  or  any  part  of  the  said  pro- 
j^i^naAu  ipoaed  undertaking,  and  to  make  and  enter  into  such  con- 
Bbowh  ^™cts  with  land  proprietors,  &c.,  for  any  purposes  con- 
nected with  or  affecting  the  said  undertaking,  and  gene- 
rally to  do  and  perform  all  such  acts  &c.  as  they  might 
deem  necessary  for  the  attainment  of  the  said  objects,  or 
any  of  them.  And  the  defendant  did  thereby  covenant 
with  the  plaintiffs  that  he  would  pay  the  full  amount 
subscribed  by  him^  or  such  part  thereof  as  should  not 
have  been  paid  at  the  time  of  the  execution  of  the  inden- 
ture, in  such  sums  &c.  as  should  from  time  to  time  be 
required  by  the  provisional  directors  or  committee  of 
management,  until  the  passing  of  the  Act  to  be  obtained 
as  aforesaid^  and  after  the  passing  thereof  as  should  be 
required  or  directed  by  the  said  Act;  it  being  the  ex- 
press meaning  and  intention  of  each  of  the  said  parties 
of  the  first  part  that  the  amount  subscribed  by  him  should 
be  recoverable  from  him  by  the  parties  thereto  of  the 
second  part  by  action  at  law,  in  case  default  should  be 
made  in  payment  thereof  Averments :  That  the  sum 
set  opposite  the  defendant's  name  in  the  schedule,  and 
subscribed  by  him,  was  400/. ;  that  after  the  making  the 
indenture,  and  before  the  passing  of  the  Act^  the  provi- 
sional directors  required  the  defendant  to  pay  50L,  parcel 
of  the  400/.,  on  a  day  which  had  elapsed  before  the 
commencement  of  the  suit  Breach ;  that  the  defendant 
had  not  paid  the  said  sum  of  SOL 

The  defendant  pleaded,  secondly,  for  defence  on  equi- 
table grounds: That  the  Company  was  one  provisionally 
registered,  under  stat.  7  &  8  Vict.  c.  110.,  and  the  inden- 
ture was  the  subscribers*  cotitract,  made  in  pursuance  of 
the  standing  orders  of  the  Houses  of  Parliament,  for  the 
purpose  of  obtaining  an  Act  to  carry  out  the  purposes  and 
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objects  in  the  declaration  mentioned,  and  which  could        1869. 
not  be  carried  out  without  the  authority  of  Parliament ;      aldbau 
that  the  50Z.  sought  to  be  recovered  was  claimed  to  be  due     •  bbowv 
in  respect  of  a  deposit  to  be  paid  on  shares  in  the  said 
projected  undertaking;  that  before  the  payment  of  the 
said  deposit  was  cimmed,  the  said  undertaking  and  every 
part  thereof,  and  the  intention  to  apply  for  the  said  Act 
of  Parliament^  was  wholly  abandoned  as  abortive  by  the 
provisional  directors  and  promoters  of  the  said  under- 
taking ;  and  that  the  action  was  brought  by  the  plaintifis 
as  trustees  of  and  for  the  sole  benefit  of  the  said  Company 
and  of  the  provisional  directors. 

The  defendant  pleaded,  fourthly :  That  the  Company 
was  one  within  the  meaning  of  the  said  Act,  and  the  pur- 
poses thereof  could  not  be  carried  into  execution  with* 
out  the  auttKHrity  of  Parliament ;  that  at  the  time  of  the 
commencement  of  the  suit,  the  Company  was  not  provi- 
sionally or  completely  registered;  that  the  action  was 
brought  by  the  plaintiffs  as  trustees  of  and  for  the  sole 
benefit  of  the  Company  and  the  directors,  and  in  order 
to  enforce  payment  of  a  deposit  on  shares  in  the  capital 
of  the  said  Company  subscribed  for  by  the  defendant, 
contrary  to  the  statute^ 

The  defendant  pleaded,  fifthly:  That  the  Company  was 
one  within  the  meaning  of  the  said  statute*  as  alleged  in 
the  previous  plea,  and  had  never  obtained  a  certificate  of 
complete  re^tration ;  that  the  indenture  was  the  sub- 
scription contract,  entered  into  in  pursuance  of  the  stand- 
ing orders  of  Parliament,  as  aforesaid ;  that  the  action 
was  brought  by  the  plaintiffs  as  trustees  of  and  for  the  sole 
benefit  of  the  Company  and  the  provisional  directors, 
and  for  the  purposes  of  enforcing  the  payment  of  a  call 
ID  respect  of  the  sum  subfKsribed  by  the  defendant,  namely 

VOL.  11.  2d  e.  &  b. 
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1859.       A  call  of  2Z.  10s.  per  share  on  each  share  of  20/.  in  the 
Aldbam      capital  of  the  Company,  contrary  to  the  statute. 
BaowK.  '^^  these  pleas  the  plaintifls  demurred. 

The  Court  of  Queen's  Bench  gave  judgment  for  the 
plaintifls  (a),  and  the  defendant  appealed  to  this  Court 
against  their  decision. 
The  case  was  argued,  in  Hilary  Vacation,  1858,  by 

Siigh  Billf  for  the  defendant,  in  support  of  the  ap- 
peal (b).  It  is  not  now  intended,  on  behalf  of  the 
defendant,  to  rely  upon  the  2d  and  4th  pleas.  The  5th 
plea,  however,  is  good.  Stat  7  &  8  Vict.  c.  110.  s.  23. 
prohibits  a  Company,  while  only  provisionally  registered, 
from  making  calls,  and  from  demanding  from  the  sub- 
scribers any  sum  beyond  a  deposit  of  10«.  per  100£, 
and,  in  the  case  of  Companies  which  cannot  be  carried 
into  execution  without  the  authority  of  Parliament,  such 
further  sum  per  lOOZ.  on  the  amount  of  every  share  as 
may  be  required  by  the  standing  orders  of  Parliament 
to  be  deposited  before  the  Company  can  obtain  its  Act 
And  sect  25  mentions  the  receipt  of  calls,  that  is,  of 
instalments  fix>m  subscribers  in  respect  of  the  amount 
of  any  shares  not  paid  up,  as  amongst  the  things  which 
may  be  done  by  a  Company  after  complete  registration. 
The  two  sections,  taken  together,  clearly  shew  that  calls 
cannot  be  made  or  enforced  before  the  complete  rq;is- 
tration  of  the  Company.  Railway  Companies  which, 
like  the  present,  require  an  Act  of  Parliament,  must 
be  provisionally  registered  under  the  statute ;  Abbott  v. 

(a)  7E.^B.  164. 

(6)  Tuetdasf,  Fthruary  2nd.  Before  Cocldmm  Q.  J^  Mloek  C.  B., 
Crowder  and  WUleg  Jb.,  Martin,  Watwn  and  Chwndl  Be,  CoMufn 
C.  J.  was  then  Chief  Justice  of  the  Court  of  Common  Pleat. 
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Rogers  (a);  and,  when  so  registered,  they  are  in  all  1859. 
respects  tinder  the  same  disqualifications  as  any  other  ^j^^xu. 
pro7isi(HialIy  regbtered  Companies.  Moreover,  by  the  beowm; 
express  words  of  sect  25,  a  railway  Company  ^*  which 
cannot  be  carried  into  execution  without  'Obtaining  the 
authority  of  Parliament''  cannot,  even  on  complete  regis* 
tration,  before  obtaining  its  Act,  **  exercise  the  power 
to  receive  instalments  from  shareholders  beyond  the  sum 
or  per-centage  necessary  to  be  deposited  in  compliance! 
with  the  standing  orders  of  either  House  of  Parliament, 
or  such  other  sum  as  may  be  requisite  for  obtaining  the 
Act  of  incorporation  or  other  Act  for  granting  the  author 
rity  of  Parliament  to  execute"  the  railway.  Still  less, 
there&re,  can  such  a  Company,  while  merely  provision- 
ally registered,  exercise  such  a  power.  The  Court 
below  were  wrong  in  holding  that  sect.  25  does  not 
apply  to  Companies  which  have  a  subscription  contract, 
and  the  complete  registration  of  which  is  provided  for 
by  sect  9 ;  there  is  nothing  in  the  language  of  sect.  25 
to  give  it  that  restricted  operation,  and  the  only  effect 
of  sect  9  is  that  it  enables  certain  Companies  to  entitle 
themselves  to  complete  registration,  without  entering 
into  the  deed  of  settlement  required  by  sect  7.  The 
Court  were  equally  wrong  in  assuming  that  the  prohibi- 
tion against  making  calls,  in  sect  23,  was  intended  to 
protect  allottees  against  calls,  and  not  to  discbarge 
those  who  have  executed  a  subscription  contract,  bind- 
ing them  to  pay  preliminary  expenses.  No  mention 
of  allottees  is  made  in  that  section,  nor  are  they  in  any 
way  distinct  from  subscribers.  Nor,  indeed,  was  the 
remark  of  Crompton  J.  in  the  Court  below,  in  the  course 

(«)  16  C.  B.  277. 
2  D  2 
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1 859.  of  the  argument  for  the  plaintiffs,  that  "the  very  object  of 
Aldham  requiring  a  subscription  contract  is  to  have  security  for  the 
Bbowk.  payment  of  preliminary  expenses"  (a),  warranted  by  the 
language  of  the  contract  declared  upon,  which  contains 
no  reference,  direct  or  indirect,  to  preliminary  expenses, 
as  such,  but  binds  the  subscribers  to  defray  the  expenses 
of  the  whole  undertaking ;  not  merely  those  inctfrred  in 
establishing  the  Company,  but  also  those  involved  in 
making  the  railway.  The  allegation  in  the  fifth  plea, 
that  the  action  is  brought  on  behalf  of  the  Company,  to 
enforce  a  call  made  upon  the  defendant  in  respect  of 
shares,  must,  on  this  record,  be  taken  to  be  true.  By 
reason  of  the  prohibition  in  the  statute,  upon  the  Com- 
pany, against  making  such  calls,  no  such  action  can  be 
maintained* 

LiLsh,  contra.  The  fifth  plea  is  bad.  It  is  consistent 
with  the  plea  that  the  plaintiffs  require  the  money  claimed 
of  the  defendant  for  the  lawful  purpose  of  defraying  the 
preliminary  expenses.  By  signing  the  subscription  con- 
tract, the  defendant  bound  himself  to  contribute  his  quota 
towards  those  expenses.  The  subscription  contract  is 
required  by  the  standing  orders  of  Parliament,  as  a 
guarantie  that  those  expenses  shall  be  paid,  and  those 
who  sign  it  do  not  thereby  become  shareholders  or  al- 
lottees of  shares.  It  is  true  that  stat.  7  &  8  Vict  c.  110. 
prohibits  the  making  of  calls  upon  shares,  by  a  Company, 
until  the  Company  is  completely  registered.  This  action, 
however,  is  not  brought  to  enforce  such  a  calL  The 
fifth  plea  does  not  allege  that  the  call  is  a  call  irrespec- 
tive of  the  subscription  contract.     On  the  contrary,  it 

(a)  7E.^B.l(S9. 
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allies  the  call  to  be  one  « in  respect  of  the  sam  sub- 
scribed bj  the  defendant/'  In  other  words,  what  is 
claimed  from  the  defendant  is  the  subscription  which  he 
has  covenanted  to  pay  to  the  plaintiflb  as  trustees  for  the 
Company.  There  is  nothing  illegal  in  such  a  covenant, 
and  it  is  but  reasonable  that  the  expenses  attending  the 
attempt  to  fgrm  the  Company  should  fall  upon  those  who 
have  agreed  to  bear  them.  The  form  of  a  declaration 
in  an  action  for  calls  under  stot.  7  &  8  Vict.  c.  110.  is 
given  in  sect  55.:  and  shews  that  such  an  action  is 
totally  distinct  from  the  present.  It  is  clear,  upon  the 
pleadings,  that  the  claim  sought  to  be  enforced  in  the 
present  action  is  not  a  call  within  the  meaning  of  the 
prohibitory  sections  in  the  statute. 

At  the  conclusion  of  Lush's  aigument,  the  further 
bearing  of  the  case  was  adjourned. 

In  Michaelmas  Vacation,  18fi8  (a),  Quain  was  heard  in 
reply.  His  argument  was,  in  substance,  the  same  as  that 
of  Huffh  Bill  (ft). 

Cur,  adv.  vult 
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1859. 


ALDHA.M 
V. 

Brown. 


The  Judges  not  being  unanimous,  the  following  judg- 
ments were  now  delivered. 


Mabtin  B.  read  the  judgment  of  Pollock  C.  B., 
Willes  J.,  Martin,  Watson  and  Channell  Bs.  The  judg- 
ment commenced  with  the  statement  of  the  pleadings 
above  set  out,  and  then  proceeded. 

The  case  has  been  argued  before  us,  and  we  are  of 
opinion  that  the  judgment  ought  to  be  affirmed.     The 

(a)  Saturday,  November  27th. 

(*)  Hugh  HiU  had  been  appointed  one  of  the  Judges  of  the  Cotirt  of 
Queen's  Bench,  in  THnUy  Term,  1858. 


PoUoeh  C.  B. 

WHUs  J. 

Martin  B. 

Watson  B. 
Channell  B. 
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action  is  brought  to  recover  a  sam  of  money  which  the 
'  defendant  has  covenanted  to  pay.    The  legal  defence  isi 
that,  by  virtue  of  the  23rd  section  of  stat  7  &  8  Vkt. 
c.  1 10.,  it  is  unlawful  to  demand  or  sue  for  it     It  will 
be  convenient,  in  the  first  instance,  to  deal  with  the 
fourth  and  fifth  pleas,  which  set  up  the  legal  defence. 
The  fourth  plea  is  clearly  bad ;  it,  in  substance,  alleges 
that  the  sum  claimed  is  a  deposit  within  the  meaning  of 
the  23rd  section :  it  certainly  is  not  anything  of  the  kind. 
The  deposit  forbidden  by  the  section,  beyond  the  speci- 
fied amount,  is  a  deposit  by  way  of  earnest  in  present 
payment ;  a  covenant  to  pay  a  sum  of  money  in  futuro 
is  a  matter  quite  different.     We  think,  also,  that  the  plea 
is  bad,  for  the  reason  stated  by  Wightman  J.  during  the 
argument  of  Mr.  Quain  in  the  Court  below.    The  fifth 
plea  is  also  bad.     It  alleges  that  the  indenture  declared 
on  was  the  subscription  contract  entered  into  in  pur- 
suance of  the  standing  orders  of  Parliament     We  think 
the  call  forbidden  to  be  made  by  the  23rd  section  is  a 
call  made  by  promoters  or  directors  of  Companies  other 
than  provided  for  by  the  9th  section,  and  that  the  plea 
is  bad  for  not  shewing  that  the  call  was  one  of  the  for- 
bidden character.     We  also  concur  with  the  observa- 
tion of  Crompton  J.  in  the  Court  below  that  the  very 
object  of  a  subscription  contract  is  to  be  security  for  the 
payment  of  the  preliminary  expenses.    As  to  the  second 
plea,  the  equitable  one,  it,  we  presume,  is  founded  upon 
the  supposition  that  the  claim  is  a  legal  one,  and  that 
there  is  no  defence  at  law ;  but  it  is  not  alleged  that  the 
sum  sought  to  be  recovered  is  for  any  other  purpose  than 
to  defray  the  preliminary  expenses:  and  in  our  opinion, 
so  far  from  a  contribution  by  the  shareholders  for  such  a 
purpose  being  inequitable,  it  is  highly  just  and  reason- 
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able  that  parties  who  subscribe  to  railway  Companies  (no       1359, 

doubt  in  the  expectation  of  their  turning  out  profitable)  ^^j^julu 

should  contribute  to  the  preliminary  expenses  in  the  ^* 
event  of  their  &ilure. 

Cbowdeb  J.  I  agree  with  the  rest  of  the  Court  in  Cnntder  J. 
their  judgment  on  the  2d  and  4th  pleas.  But  the  main 
aigument  in  this  case  turned  upon  the  demurrer  to  the 
5th  plea.  And  the  question  to  be  decided  is,  whether 
that  plea  is  an  answer  to  the  action.  It  appears  from 
the  declaration  and  the  5th  plea,  taken  together,  that 
the  defendant  had  executed  a  subscription  contract  deed, 
under  the  provisions  of  stat.  7  &  8  Vict.  c.  110.  «•  9., 
with  a  Yiew  to  the  establishment  of  a  railway  Company ; 
and  by  that  deed  had  covenanted  with  the  plaintifis^  the 
trustees  appointed  to  give  effect  to  the  covenant,  that  he 
would  pay  the  full  amount  subscribed  by  him,  or  such 
part  thereof  as  had  not  been  paid  by  him  at  the  time 
of  the  execution  of  the  deed,  *'in  such  sums,  and 
at  such  place  or  places,  and  at  such  time  or  times 
as  should  from  time  to  time  be  required  or  ap- 
poiuted  by  the  provisional  directors  or  the  com- 
mittee of  management,  until  the  passing  of  the  Act 
which  was  to  be  obtained,  and  afterwards  as  should  be 
required  by  the  Act,  or  as  the  directors  or  others  autho- 
rized by  the  Act  should  direct  or  appoint '^  That  the 
sum  opposite  the  defendant's  name  was  400£,  and  that 
the  provisional  directors  required  him  to  pay  50/.,  part 
thereof;  that  is,  2/.  10«.  upon  each  of  the  twenty  shares 
held  by  the  defendant  of  201  each.  That  the  Company  iu 
which  the  defendant  held  these  shares  was  provisionally 
registered  under  stat.  7  &  8  Vict.  c.  110.,  but  had  never 
been  completely  registered.     That  the  plaintiffs  sued  as 
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1859. 


Aldbam 

V. 
BSOWN. 


0rawd4r  J. 


trastees,  for  the  sole  benefit  of  the  Company^  and  that 
the  action  was  brought  by  them  to  enforce  the  payment 
of  a  call  of  2L  lOs.  per  share,  in  respect  of  the  defend- 
ant's subscription.  This  state  of  facts  appearing  upon 
the  record,  the  defendant  says  that  the  plaintiffs  cannot 
maintain  their  action  of  covenant  to  enforce  the  payment 
of  this  call,  because  the  Company  has  not  received  a 
certificate  of  complete  registration.  And  the  section 
relied  on  by  the  defendant  is  the  23rd  of  stat  7  &  8  VicL 
c.  110.  Now,  although  the  defendant  expressly  cove* 
nants  to  pay  any  part  of  the  amount  subscribed  by  him, 
when  required  by  the  provisional  directors  or  committee 
of  management  so  to  do,  it  seems  clear  that  if  the  requi* 
sition  to  pay  is  in  violation  of  any  statutory  enactment, 
the  defendant's  covenant  cannot  be  legally  enforced. 
This  reduces  the  matter  to  the  simple  question  whether 
the  requisition  to  pay  alleged  in  the  declaration,  and 
which  is  alleged  in  the  plea  to  be  a  call,  was  or  was  not 
in  violation  of  the  law.  The  23rd  section  seems  con- 
clusive of  the  illegality  of  the  call.  That  section  is  very 
precise  as  to  what  may  be  done  by  a  Company  after 
provisional  and  before  complete  registration,  and  ifj[hat 
may  not ;  and  it  is  expressly  applicable  to  railway 
Companies,  among  others.  It  enacts  that,  on  provi- 
sional registration,  it  shall  be  lawful  for  the  promoters  of 
such  Company  (and  by  the  2d  section  promoters  are 
all  persons  acting  in  the  formation  and  establishment  of 
a  Company  at  any  period  prior  to  complete  registration) 
to  allot  shares  and  receive  deposits  by  way  of  earnest 
thereon,  at  a  rate  not  exceeding  lOs.  for  every  lOOL  on 
the  amount  of  every  share  in  the  capital  of  the  intended 
Company ;  and  also,  as  to  railways  &c.,  in  addition  to 
that  sum,  such  further  sum  per  100/.  on  the  amount  of 
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eFery  such  share,  as  may  be  required  by  the  standing 
orders  of  either  House  of  Parliament  to  be  deposited 
before  obtaining  the  Act.  And  aflcr  mentioning  other 
things  which  it  shall  be  lawful  for  the  Company  to  do 
before  complete  regbtration,  the  section  continues.  **  But 
not  to  make  calls,  nor  to  purchase  lands,"  &c.  Now, 
this  section  seems  to  me  applicable  to  the  present  case ; 
and  the  result  appears  to  be  that  making  any  calls  before 
complete  registration  is  unlawful.  The  25th  section 
shews  that,  even  after  complete  registration,  in  the  case 
of  railway  Companies,  the  power  to  make  calls,  or,  in 
the  words  of  that  section,  '*  to  receive  instalments  from 
shareholders,**  is  especially  restricted  to  **i\ie  sum  or 
per-centage  necessary  to  be  deposited  in  compliance 
with  the  standing  orders  of  either  House  of  Parliament, 
or  such  other  sum  as  may  be  requisite  for  obtaining  the 
Act  of  Parliament  for  executing  the  worL^'  But  it 
does  not  appear  by  this  record  that  the  action  of  cove- 
nant is  brought  for  the  payment  of  any  sum  which  is  to 
be  applied  to  preliminary  expenses,  or  to  any  other  par- 
ticular purpose.  And  therefore  I  take  it,  in  the  language 
of  the  plea,  that  the  action  is  brought  to  enforce  the 
payment  of  a  call  made  before  complete  registration; 
which,  by  the  23rd  section,  appears  to  be  illegal. 
Although  in  the  alignment,  as  well  as  in  the  judgment 
of  the  Court  below,  it  is  said  that  the  action  was  brought 
to  enforce  the  payment  of  preliminary  expenses  only, 
I  find  nothing  on  the  record  to  that  effect,  when  reading 
the  declaration  and  the  5th  plea  tc^ther.  Upon  this 
demurrer,  the  averments  in  the  plea  must  be  taken  to 
be  true ;  and,  if  so,  I  think  there  is  a  complete  answer 
to  this  action,  and  that  therefore  the  judgment  ought  to 
be  reversed. 


1859. 


Aldham 
Bbown. 

Crowd^r  J. 


410  EXCH.  CH.  MICHAELMAS  VACATION. 

1859.  Cbowdkr  J.  then  read  the  jadgment  of  CocUmm 


T. 

Bkowv. 
CockbumCJ. 


CocKBUBH  C.  J.  I  concur  with  the  Court  below  m 
thinking  that  on  the  4th  plea  there  should  be  judgment 
for  the  plaintiflk  Provided  the  Company  was  provi- 
sionally re^stered  at  the  time  the  defendant  was  called 
upon  to  pay  the  money  now  sought  to  be  recoreied,  I 
agree  in  holding  it  to  be  quite  immaterial  that  the  pit>- 
viaonal  registration  may  have  snbseqnendy  expired,  and 
the  Company  have  thus  ceased  to  be  provisionally  regis- 
tered at  the  time  the  action  was  brought.  I  concur  also 
in  opinion  that  on  the  2nd  plea  our  judgment  should  be 
for  the  plaintiflb.  This  plea,  which  is  pleaded  on  equi- 
table grounds,  amounts,  in  substance,  to  this,  that  the 
money  covenanted  to  be  paid  by  the  defendant  in  the 
subscription  contract  (of  which  the  money  now  claimed 
forms  a  part)  was  subscribed  in  order  to  obtain  an  Act 
of  Parliament  for  the  purpose  of  establishing  a  Com- 
pany to  be  called  "  The  Swansea  Docks  and  Mineral 
VaWes  Railway  Campamf^  and  for  enabling  such  Com* 
pany  to  make  the  railway  and  works  contemplated  by 
the  undertaking ;  that,  before  the  present  demand  was 
made  on  the  defendant,  the  projected  undertaking  and 
the  intention  to  apply  for  an  Act  of  Parliament  were 
wholly  abandoned,  and  that,  consequently,  the  defendant 
ought,  in  equity,  to  be  relieved  from  the  obligation  of 
hb  covenant    I  concur  in  holding  that  this  plea  is  no 

(a)  WUUa  1.  snggeeted  that  thu  judgment  oould  not  be  read,  aa  Coek' 
hum  C.  J.  had  now  ceased  to  be  a  Judge  of  the  Court  of  Common  Pleaa, 
and  had  become  Chief  Justice  of  the  Court  of  Queen's  Bench,  and  the 
appeal  was  from  the  decision  of  that  Court  Orcwder  J.  said  that^  if 
the  objection  was  yalid,  the  judgment  might  be  taken  as  part  of  his  own. 
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answer  in  equity,  any  more  than  it  would  be  in  law,  to        1859. 
the  action.      The  subscription   contract  contemplates      Aldbam 
three  things :  first,  the  establishing  of  the  Company ;       bbowh. 
secondly,  the  application   to  Parliament  for  an  Act; 
thirdly,  the  execution  of  the  works.    The  money  cove- 
nanted to  be  paid  under  the  subscription  contract  is 
equally  applicable  to  each  of  these  objects ;   and  the 
express  authority  giyen  to  the  directors  to  abandon  the 
application  to  Parliament  in  respect  of  all  or  any  part  of 
the  undertaking,  deprives  the  subscribers  of  any  claim 
to  immunity  or  compensation  in  respect  of  any  expen- 
diture boni  fide  and  legitimately  incurred  in  carrying 
out  the  objects  of  the  Company  up  to  the  time  of  aban- 
donment.  Now  the  plea  does  not  allege  that  preliminary 
expenceshad  not  been  legitimately  and  properly  incurred, 
prior  to  the  abandonment  of  the   undertaking.    Nor, 
indeed,  could  it  do^so,  for  it  was  admitted  on  the  ail- 
ment that  the  money  called  for  was  intended  to  be 
applied  in  payment  of  preliminary  expenses,  the  defend- 
ant's contention  being  that  these  expenses  ought  to  fall, 
not  on  the  subscribers,  but  on  the  promoters  of  the 
undertaking.    But  as,  according  to  the  view  I  take  of 
the  subscription  contract,  these  expenses,  being  neces- 
sary to  the  general  undertaking,  ought  to  be  borne  by 
the  general  funds  of  the  Company ;  so  far  from  the 
facts  set  forth  affording  any  equitable  gpround  of  defence, 
the  plea  is,  in  my  opinion,  an  inequitable  attempt  on  the 
part  of  the  defendant  to  throw  on  the  promoters  and 
directors  a  burden   to  which  they  ought  not  to  be 
subjected. 

This  being  the  opinion  I  entertain  on  the  merits  of 
the  case,  I  the  more  regret  that  I  am  unable  to  concur 
in  the  judgment  of  the  Court  below  on  the  demurrer  to 
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1859.  the  5th  plea.  On  this,  as  the  record  now  stands,  I 
Aldbam  cannot  but  think  that  our  judgment  should  be  for  the 
Browh.  defendant.  The  substance  of  that  plea  is^  that  the  action 
is  brought  by  the  plaintiffs,  as  trustees,  for  the  benefit 
of  the  Company  and  of  the  provisional  directors,  for  the 
purpose  of  making  and  enforcing  from  the  defendant  a 
call  of  21.  lOs,  per  share  on  twenty  shares  of  20L  each ; 
that  the  Company  never  obtained  complete  regbtration, 
conformably  to  the  provisions  of  stat.  7  &  8  Vict  c.  110.; 
and  that,  consequently,  a  call  could  not  lawfully  be  made. 
Now  the  facts  set  forth  in  this  plea  being  admitted  on 
the  record,  a  question  arises  whether  the  present  action 
is  not  barred  by  the  effect  of  the  23rd  section  of  stat. 
7  &  8  Vict  c.  110.  That  section,  which  is  expressly 
made  applicable  to  an  undertaking  for  the  construction 
of  a  railway,  where  the  authority  of  Parliament  is  re- 
quired, and  which,  therefore,  clearly  applies  to  such  a 
Company  as  the  present,  fixes  and  limits  the  powers  of 
Companies  when  provisionally  but  not  completely  regis- 
tered. It  authorizes  all  Companies  so  circumstanced 
to  receive  deposits  by  way  of  earnest,  to  the  extent 
of  10^.  in  each  100/. ;  and,  in  the  case  of  Companies  for 
the  execution  of  works  which  cannot  be  executed  without 
the  authority  of  Parliament,  it  enables  them  to  receive 
such  further  sum  on  the  100/.  as  may  be  required  by  the 
standing  orders  of  either  House  of  Parliament  to  be  depo- 
sited ;  but  it  expressly  prohibits  them  from  making  calls. 
Now,  fully  conceding  that,  if  the  amount  now  claimed 
had  come  to  the  hands  of  the  plaintifls  in  the  shape  of 
a  deposit,  it  might  properly  have  been  applied  to  the 
payment  of  preliminary  expenses,  still,  as  it  stands 
admitted  on  this  record  that  the  money  is  claimed  by 
virtue  of  a  call  made  on  behalf  of  the  Company,  I  do 
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not  see  how  we  can  refase  to  give  eflfect  to  the  plea,  1859. 
without  setting  at  nought  the  positive  enactment  of  aldkam 
the  statute.  A  ground  was,  indeed,  taken  in  the  bbowh. 
Court  helow,  which^  if  valid,  would  no  doubt  get 
rid  of  the  diflSculty.  It  was  said  that,  the  very  object 
of  a  subscription  contract  being  to  provide  for  prelimi- 
naiy  expenses,  the  23rd  section  of  the  Act  did  not 
apply  to  such  a  contract,  but  was  intended  to  protect 
allottees  against  calls.  The  whole  of  this  reasoning 
appears  to  me  to  be  fallacious.  This  subscription  con- 
tract does  not  contain,  directly  or  indirectly,  any  refer- 
ence to  "preliminary  expenses,"  as  such,  and  it  is  only 
because,  as  I  have  before  pointed  out,  such  expenses 
come  necessarily  within  the  scope  of  the  purposes  for 
which  the  parties  to  mich  a  contract  agree  to  contribute, 
that  they  are  payable  from  the  common  fund.  Again, 
it  is  a  mistake  to  suppose  that  a  subscription  contract 
is  entered  into  with  a  view  to  such  expenses.  A  sub- 
scription contract  embraces  the  whole  scope  of  the 
undertaking,  and  is  necessary  as  a  preliminary  contract, 
not  only  to  give  authority  to  the  provisional  directors  or 
committee,  but,  more  especially,  to  satisfy  the  standing 
orders  of  Parliament,  which  will  not  suffer  a  bill,  the 
object  of  which  is  to  confer  the  powers  required  by  such 
a  Company,  to  be  entertained,  until  satisfied  that  the 
undertaking  is  a  substantial  and  genuine  one  by  the 
fact  that  a  given  proportion  of  the  required  capital  has 
been  actually  subscribed  for.  It  seems  to  me  equally 
erroneous  to  say,  that  the  23rd  section  was  intended  only 
to  protect  allottees  from  calls,  and  not  to  discharge  those 
who  have  executed  a  contract  binding  themselves  to  pay 
preliminary  expenses.  The  argument  presupposes,  first, 
that  allottee^  do  not  execute  the  subscription  contraci. 
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1859.  whereas  they  always  do ;  secondly,  that  a  sabscription 
Aldhak  "  contract  is  specially  referable  to  preliminary  expenses ; 
Bbowv  ^^^  ^^^  ^  ^  ^^^®  already  shewn,  is  an  untenable  posi- 
tion. A  sabscription  contract  has  no  more  reference  to 
Coc**ur»C.J.  preliminary  expenses  than  to  any  other  expenses  inci- 
dental to  the  undertaking.  The  position  that  the  23rd 
section  applies  as  much  to  calls  made  under  a  subscription 
contract  as  to  calls  made  after  a  final  deed  of  settlement, 
or  after  an  Act  of  Parliament  has  been  obtained,  appears 
to  me  to  receive  the  strongest  confirmation  firom  the  2fith 
section  of  the  Act  That  section,  which  fixes  add  limits 
the  powers  of  Companies  on  complete  regbtration, 
especially  prohibits,  amongst  others,  a  railway  Company, 
where  works  cannot  be  executed  without  obtaining  the 
authority  of  Parliament,  finom  exercising  the  power  to 
receive  instalments  from  the  shareholders,  beyond  the 
sum  or  per-centage  necessary  to  be  deposited  in  com« 
pliance  with  the  standing  orders,  or  such  other  sum  as 
may  be  necessary  for  obtaining  the  Act  of  incorporation, 
or  an  Act  for  obtaining  the  authority  of  Parliament  to 
execute  the  work.  Now,  if  the  exercise  of  the  power  of 
taking  instalments  is  prohibited,  except  to  the  extent 
limited,  even  after  complete  registration,  and  that  with- 
out any  distinction  between  a  subscription  contract  and 
any  other ;  still  less,  it  would  seem,  can  it  have  been  the 
intention  of  the  Legislature  to  permit  its  exercise,  where 
the  registration  is  provisional  only.  It  was  indeed  stren- 
ously  aif^ed,  that  the  25th  section  has  no  application  to 
the  case,  inasmuch  as  it  was  contended  that  that  section 
applied  only  to  Companies  which  had  no  subscription 
contracts,  and  not  to  Companies  having  such  contracts 
and  coming  within  sect.  9  of  the  Act  To  me  this  ai|;u- 
ment  appears  to  be  wholly  without  foundation.     The 
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Act,  it  is  true,  makes  a  distinction  between  the  two  sorts  1859. 
of  Companies,  as  regards  the  conditions  of  complete  "j^^^^ 
registration.  While,  by  sect  7,  in  the  case  of  Compa-  browh 
nies  in  general  a  deed  of  settlement  with  certain  speci- 
fied requisites  is  a  condition  precedent  to  complete 
registration ;  by  sect  9,  Companies  for  carrying  on  works 
which  cannot  be  executed  without  the  authority  of 
Parliament  are  entitled  to  such  registration  after  having 
deposited  such  deeds  of  partnership  or  subscription  con- 
tracts as  are  required  by  the  standing  orders  of  Parlia- 
ment But,  as  regards  the  effects  both  of  provisional  and 
complete  registration,  both  sets  of  Companies  are  legis* 
lated  for  in  the  same  sections :  as  regards  the  effects  of 
provisional  registration,  in  the  23rd,  where,  after  general 
provisions  applicable  to  all,  especial  provisions  of  extension 
of  power  on  the  one  hand,  and  restriction  on  the  other, 
are  introduced  in  respect  of  Companies  requiring  the 
authority  of  Parliament :  as  regards  complete  registration, 
in  the  25th,  where,  afl»r  general  provisions  applicable  to 
all,  there  follows  the  provision  already  referred  to,  re- 
stricting the  power  of  the  Company  to  receive  instalments 
beyond  the  limits  before  pointed  out  Everything  tends 
to  shew  that  this  provision  applies  to  the  Companies 
referred  to  in  section  9.  The  terms  are  general;  the 
oorreapondii^  section,  as  to  the  effects  of  provisional 
i^istration,  applies  to  these  Companies ;  there  is  no  other 
section,  except  the  25th,  which  settles  the  powers  of  these 
Companies  on  complete  registration,  and  it  is  impossible 
that  the  Legislature  can  have  intended  to  omit  them  in 
80  important  a  particular;  they  are  as  much  within  the 
mischief  intended  to  be  prevented  as  any  other  conceiv- 
able Companies  can  be,  namely,  the  danger  of  the 
subscribers'  money  being  unnecessarily  expended  by  the 
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1859.  directors  before  the  Act  of  incorporation  or  the  aatho- 
Aloham  ^^7  of  Parliament  for  the  undertaking  has  been  obtained 
Bkoitv  Lastly,  and  which  is  perhaps  the  nuMt  conclusive  argn- 
ment  of  any,  there  is  no  other  class  of  Companies  to 
which  the  provision  in  question  can  apply ;  for  there  is  no 
Company  for  the  execution  of  an  undertaking  of  this  kind 
requiring  the  authority  of  Parliament,  which  must  not, 
in  compliance  with  the  standing  orders,  deposit  a  subscrip- 
tion contract  as  a  condition  precedent  to  the  bill  being 
entertained  by  Parliament  But  if  the  25th  section  would 
prohibit  the  receipt  of  any  instalment  beyond  the  limit  it 
prescribes  (and  it  makes  no  distinction  between  a  sub* 
scription  contract  and  any  other)  even  after  complete 
registration,  a  fortiori  (as  I  have  before  observed)  must 
we  in  construing  the  23rd  section  apply  its  prohibition  to 
such  a  payment  upon  provisional  registration  only.  It 
may  be  that  if  this  action  were  brought  to  recover  the 
amount  merely  of  the  deposit  which  the  statute  has 
authorized  to  be  received,  and  the  plaintifls'  claim  had 
been  specifically  addressed  to  such  deposit,  and  limited 
to  its  amount,  (though  this  is  not  quite  dear,  nor  do  I 
wish  to  be  understood  as  stating  it  as  my  deliberate 
opinion),  it  would  be  within  the  equity  of  the  statute ; 
but  there  is  nothing  to  shew  that  this  claim  is  so  limited. 
It  may  be  that  the  preliminary  expenses  have  exceeded 
the  amount  which  might,  conformably  with  the  statute, 
have  been  exacted  as  a  deposit  or  expended  in  going  to 
Parliament  It  may  be  that  this  call  has  no  reference  to 
preliminary  expenses  at  all.  It  is,  indeed,  said  that  it 
the  present  demand  were  open  to  any  such  exception,  it 
should  have  been  so  averred  specifically  in  the  plea.  But 
in  this  I  cannot  agree.  The  statute  has  taken  a  distinc- 
tion between  preliminary  payment  by  way  of  deposit,  and 
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calls.  It  has  permitted  the  former  and  forbidden  the  1859. 
latter.  The  plea  alleges  that  this  is  a  call.  If  it  be  so, 
it  is  prohibited  bj  the  statute,  and,  therefore^  cannot  be 
enforced.  If  it  be  not  so,  it  is  for  the  plaintiffs  to  meet 
the  question  as  one  of  fact  on  the  record.  If^  for  instance, 
this  had  been  undeniably  the  ca£le  of  such  a  call  as  would 
beyond  dispute  have  fallen  within  the  prohibition  of  the 
statute,  how  could  we  have  refused  to  give  effect  to  a  plea 
framed  as  this  is?  Would  it  have  been  incumbent  on  the 
defendant,  in  addition  to  saying  that  this  was  a  call  by  a 
Company  not  completely  registered,  to  have  averred  that 
it  was  not  a  call  made  for  the  payment  of  a  deposit,  or  of 
preliminary  expenses?  The  statute  prohibits  '* calls'^ 
made  by  a  Company  thus  circumstanced,  generally ;  why 
is  the  defendant  to  do  more  than  say  that  this  is  a  *^  call" 
to  bring  himself  within  it  ?  If  this  be  not  a  call,  the  fact 
should  be  traversed,  or  circumstances  set  out  in  reply, 
firom  which  the  Court  may  see  that  this  is  not  a  **cair 
within  the  meaning  of  the  statute;  whereas,  at  present, 
the  fact  stands  admitted. 

I  am  of  opinion,  therefore,  that  as  the  record  now 
stands  the  defendant  is  entitled  to  judgment ;  but  I  would 
give  the  plaintifis  the  opportunity  of  amending  the  record 
if  the  facts  of  the  case  make  it  desirable  for  them  to  do  so. 
Irrespective  of  the  merits  of  the  particular  case,  I  have 
thought  it  necessary  to  go  fully  into  the  legal  bearings  of 
the  question,  because  it  seems  to  me  very  important  to 
determine  whether  subscription  contracts  like  the  present 
are  or  are  not  within  the  23rd  and  25th  sections  of  stat. 
7  &  8  Vict,  c  110.     In  my  opinion  they  are. 

Judgment  affirmed, 
voi^  n.  2  b  fi.  &  e. 
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Saturday, 
Navmber26th. 


IN  THE  EXCHEQUER  CHAMBEE. 

(Error  from  the  Queen's  Bench.) 

Hall  against  Wright. 

[Reported,  E.  B.  fr  E.  765.] 


Saturday, 
November2l&^. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Wablow  against  Habbison. 
[Reported,  \  E.  ^  E.  295.] 


Saturday, 
November^mi. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Rkqwil  against  Fox. 

[Reported,  \  E.  ^  E.  746.] 
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IN  THE  EXCHEQUER  CHAMBER.         ^Znher2Sth 
(Error  from  the  Queen's  Bench.) 
Wabd  against  Lowndes. 
[Reported,  \  E.  ^  E.  956.] 


MEMORANDUM. 

In  thisVacationy  Sir  Richard  Buddett  Crawder,  Knight^ 
one  of  the  Judges  of  the  Court  of  Common  Pleas,  died. 
He  vas  succeeded  bj  Sir  Henry  Singer  Keatingy  Knight, 
Her  Majesty's  Solicitor  General,  who,  upon  being  called 
to  the  degree  of  the  coif,  gave  rings  with  the  motto 
**  Fortitudine  et  constantilL" 

William  Atkerton,  Esq.,  one  of  Her  Majesty's  Coun- 
sel,  was  appointed  Her  Majesty's  Solicitor  General,  in 
the  room  of  Sir  Henry  Singer  Keating.  He  shortly 
afterwards  received  the  honour  of  Knighthood. 
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CASES 

ARGUED  AND  DETEBHINED 


THE  QUEEN'S  BENCH, 


HILARY    TERM, 

XXni.  VICTORIA. 

The  Judges  who  usually  sat  in  Banc  in   this  Term 
were: 

COCKBURN  C.  J.  I  CboMPTON  J. 

WiGHTMAN  J.  Hill  J. 


^'^,w  IN  THE  EXCHEQUER  CHAMBER. 

Jafmary  12tn. 

(Error  from  the  Queen's  Bench.) 

The  North  Staffordshire  Railway  CoMFAmr 

against  Peek. 

[Reported  E.  B.  8f  E.  986.] 

Si^^istiL   "^^  Queen  against  Newman  and  others,  Justices 

of  Gloucestershire. 

At  the  hear-        T   J.  POWELL  had  obtained  a  rule,  calling  upon 

ing,  by  JUS-         t/  #  , 

ticee,  of  an  H.  W.  Newman,  E.  L  B.  Marriott,  W.  Janes  and 

infonnation 

laid  against 

A,  for  non-payment  of  a  sewers'  rate  to  which  he  had  been  assessed  by  Commissionen 

acting  under  a  local  Act,  which  incorporated  The  Public  Health  Act,  1848,  11  &  12  Vkt. 
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2>.  Pyrk€f  justices  of  Gloucestershire,  to  shew  cause  why        igeo. 

they  should  not  state  a  case  for  the  opinion  of  this  Court,  "rhTQuEKiT 
pursuant  to  the  provisions  of  stat.  20  &  21  Vict.  c.  43.  J:  ^  ^ 

It  appeared,  from  the  affidavits  on  which  the  rule  was  Gloccbbter- 

8B1BK. 

obtained,  that  Simon  Borradell,  of  the  borough  of  Chel- 
tenham, was  summoned  before  the  justices  to  answer  an  ^'  ?^;»,-^-,?^" 

'  puted  his  lia- 

information  which  charged  that  he,  being  a  person  duly  bility  to  the 
assessed  to  a  rate  duly  made  on  7th  May,  1859,  by  the  ground  that 

^_  *        .    ,  ,  the  premises 

Commissioners  acting  under  and  by  virtue  of  The  Cheh  m  respect  of 

tenham  Improvement  Act,  1852 (a),  in  the  sum  of  Is.  lOd.,  ^ated  were 

had  failed  to  pay  the  same.     An  attorney  appeared  for  priy^te  sewer, 

him,  and  claimed  exemption  from  the  rate  on  the  grounds  J^nefit"from°^ 

that  the  premises  in  question  were  suflSciently  drained  *^^®®^^ 

by  a  private  sewer,  over  which  the  Commissioners  had  control  of  the 

Commission  - 

no  jurisdiction;  that  no  improvement  or  benefit  had  been  en.   The  jus- 
derived  by  the  defendant,  or  by  the  neighbourhood  in  made  an  order 
which  he  resided ;  and  that  no  sewer  or  other  improve-  ^'ihe^tel 
ments  had  been  made  in  or  near  to  his  residence.  ^j^i^^on 

The  justices  convicted  the  defendant,  and  ordered  him  *?  ^®™  ^ 
''  '  state  a  case, 

to  pay  the  said  sum  of  Is.  lOrf.  and  costs.     Notice  was  H^^^'^^^tat. 

*^  -^  ^  20&21  Vict 

then  given  that  the  defendant  was  dissatisfied  with  the  c,  43.,  for  an 

appeal  to  this 

decision,  and  that  he  required  the  justices  to  state  a  case;  Court  from 

but  they  refused  to  do  so,  and  granted  a  certificate  of  Held,  that  the 

such  refusal     The  defendant  had  paid  a  rent  of  5s.  a  ^^ht^  ti^eL 

year  for  the  use  of  a  private  sewer,  which  had  been  made  ^^^/^' 

for  the  purposes  of  profit,  and  did  not  directly  or  in-  ^^  ^^  ^*^'- 

directly  communicate  with  any  sewer  belonging  to  the  applicable, 

since  an 

said  Commissioners,  and  was  a  sewer  which  had  never  appeal  against 

the  order  of 

vested  in  them.  the  justices 

would,  in 
effect,  be  an 

appeal  against  the  rate;  which  appeal,  by  sect.  135  of  The  Public  Health  Act>  1848, 

laj  only  to  the  Quarter  Sessions. 


(a)  Stat.  15  &  16  Vici,  c.  I ,  Local  and  personal,  public 
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The  QuEEH 

▼. 

Justices  of 

Gloucestee- 

SHISB. 


Phipson  now  shewed  cause.  The  applicant  has  mistaken 
"his  remedy.  The  Public  Health  Act,  1 848, 11  &  12  Via. 
c.  63.,  is  incorporated  with  The  Cheltenham  Improve- 
ment Act,  1852  (a);  and  by  sect  135  of  the  former 
statute,  *^  any  person  who  shall  think  himself  ag^eved 
by  any  rate  made  under  the  provbions  of  this  Act,  or  by 
any  order,  conviction,  judgment,  or  determination  of  or 
by  any  matter  or  thing  done  by  any  justice  or  justices, 
in  any  case  in  which  the  penalty  imposed  or  the  sum 
adjudged  shall  exceed  the  sum  of  205.,  may  appeal  to 
the  Court  of  General  or  Quarter  Sessions  holden  next 
after  the  making  of  the  rate  objected  to,  or  accrual  of 
the  cause  of  complaint."  If  therefore,  the  appellant 
thought  himself  aggrieved  by  the  rate  in  question,  his 
proper  course  was  to  appeal  to  the  Quarter  Sessions  held 
next  after  the  making  of  the  rate.  Upon  it  appearing  to 
the  justices,  when  he  was  brought  before  them,  that  the 
rate  was  duly  made  and  was  unappealed  against,  they 
had  no  jurisdiction  to  inquire  into  any  objections  to  the 
validity  of  the  rate,  but  were  bound  to  enforce  it; 
Churchwardens  ifc.  of  Birmingham  v.  Shaw  (i);  Begina  v. 
Justices  ofKingston-upon"  Thames  (c).  The  j  ustices  have, 
therefore,  no  power  to  state  a  case  under  stat.  20  &  21 
VicL  c.  43.,  the  provisions  of  which  are  inapplicable ; 
Walker  v.  Greiia  Western  Railway  Company  (d).  (He 
was  then  stopped  by  the  Court.) 


J.  J.  Powell,  in  support  of  the  rule.  The  case  is  within 
the  scope  of  stat.  20  &  21  Vict  c.  43.  By  sect.  103  of 
The  Public  Health  Act,  1848,  11  &  12  Vict,  c  63.,  per- 


(a)  Stat.  15  &  16  Vict,  c,  L,  Local  and  personal,  public 

(h)  10  Q.  B.  868.  (c)  \E.fB,  256. 

(rf)  Ante,  p.  325. 
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sons  who  fail  to  pay  their  rates  may  be  summooed  before        1860. 
joaliGes  **  to  shew  caose  why  the  rate  in  arrear  should  not    The  Qubbh' 
be  paid;"  and  the  justices  may  issae  a  distress  warrant     j^igtlcw  of 
thereupon  if  "no  sufficient  cause  for  non-payment  be   ^^^^^^' 
shewn.''    The  justices^  therefore,  have  power  to  deter- 
mine in  a  summary  way,  within  the  meaning  of  stat.  20 
&  21  VieL  e.  43.  «.  2.,  whether  the  person  summoned 
ought  or  ought  not  to  pay  the  rate;  consequendy,  such 
person,  if  dissatisfied  with  their  determination  as  being 
erroneous  in  point  of  law,  must  be  endtled  to  avail  him- 
self of  that  section,  by  calling  upon  them  to  state  a  case. 
The  important  question  of  law  which  the  justices  have  in 
effect  decided  against  the  applicant  is,  whether  persons 
in  Cheltenham  who,  like  the  applicant,  pay  a  rent  for  the 
use  of  private  sewers  there,  and  make  no  use  of  the 
public  main  sewers,  are  liable,  under  the  combined  provi- 
sions of  the  local  Act  and  The  Public  Health  Act,  1848,  to 
be  rated  towards  the  maintenance  of  the  latter  sewers. 
There  are  a  great  many  such  persons  in  Cheltenham^  and 
they  are  anxious  to  obtain  the  opinion  of  this  (3ourt  upon 
the  question.    Even  if  there  be  a  right  of  appeal  to  the 
Quarter  Sessions  against  the  rate,  a  person  aggrieved 
may  still,  if  he  prefers  it,  appeal  under  stat.  20  &  21  Viet, 
e.  43.  to  this  Court    This  follows  from  sect  14  of  that 
Act,  wfaidi  enacts  that  "any  person  who  shall  appeal 
under"  '*  this  Act  against  any  determination  of*  *' jus- 
tices** <<from  which  he  is  by  law  entitled  to  appeal  to 
the   Quarter    Sessions  shall  be   taken  to  have  aban* 
doned   such   last   mentioned   right  of   appeal,   finally 
and  conclusively,  and  to  all    intents  and  purposes.** 
l^Crampton  J.     The  appeal  to  the  Sessions  would  be' an 
appeal  against  the  rate,  not  against  the  determination 
of  the  justices:  the  only  poiut  taken  before  the  justices 
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having  been  that  the  rate  was  invalid.  To  allow,  there- 
fore, an  appeal  to  this  Court,  under  stet.  20  &  21  Fid. 
c.  43.,  against  their  order,  would  be  in  effect  to  make  this 


The  QuEK5 

V. 

Justices  of  _ 

^^bbm!^'   ®  Court  of  appeal  from  the  rate ;  whereas  such  an  appeal 
lies  to  the  Sessions  only.] 


Per  Curiam  (a).     The  rule  must  be  discharged. 

Rule  dischai^ged. 

(a)  Cockbum  C.  J.,  Wi^httnan,  CrompUm  aad  HiU^  Ja. 


Tussday, 
January  17th» 


Gbeenough  against  McClelland. 


T^ECLARATION  by  payee  against  maker  of  a  pro- 
missory note  for  150/.,  dated  23rd  March,  1858, 
payable  three  months  after  date. 


Dedaratioii  by 
payee  aeainst 
maJcer  of  a  pro- 
missory note. 
Ist  plea,  on 
pqnitable 

Sounds:  that 
e  note  was  the  joint  and  several  note  of  defendant  and  T,,  and  was  made  by  defendant 
as  suretT  only  for  T. ;  that  the  note  was  delivered  to  plaintiff  on  the  terms  that  defendant 
should  be  liable  as  surety  only,  and  was  made  with  notice  to  and  knowledge  by  plaintiff 
that  defendant  was  surety  oply ;  and  that  afterwards  plaintiff,  without  defendant's  know- 
ledge or  consent,  gave  time  to  T.,  but  for  which  plaintiff  might  have  obtained  payment 
from  T.  Issue  thereon.  2nd  plea,  on  equitable  grounds ;  sinular  to  the  first,  but  alleging 
that  plaintiff  gave  further  time  to  T,  Issue  thereon. 
At  the  trial,  it  was  proved  that  plaintiff  gave  time  to  T.,  as  stated  in  the  pleas,  and  the 

n  found  that  defendant  was  surety,  as  between  himself  and  T.,  and  that  plaintiff  knew 
,  ut  did  not  agree,  nor  did  defendant  stipulate,  that  defendant  should  be  treated  by 
plaintiff  as  surety  or  otherwise  than  as  a  maker  of  the  note. 

On  a  case  stated  for  the  opinion  of  the  Courts  whether  on  this  finding  the  pleas  were 
proved :  Held,  that  they  were ;  and  that  Pooley  y.  Harradine  (a)  was  conclusive  in 
defendant's  favour. 

Jud^ent  affirmed  in  the  Exchequer  Chamber,  where  held  that  defendant's  right  to 
relief,  m  equity,  arose  £rom  the  existence  of  the  relation  of  surety  and  principal  between 
defendant  and  T,,  and  from  plaintiff's  knowledge  thereof  at  the  time  he  took  t]ie  note; 
that,  therefore,  the  fact  that  plaintiff  had  not  agreed  to  treat  defendant  as  surety  did  not 
debar  defendant  from  such  relief. 


(a)  7£.  cf  JB.  431. 


XXm.   VICTORIA.  425 

first  plea,  for  defence  on  equitable  grounds :  That  the  i860. 
said  promissory  note  was  the  joint  and  several  promissory  qkivehovgh 
note  of  defendant  and  of  one  WiUiam  Titteringtan,  and  ^cClIll/lkd. 
was  made  and  signed  by  defendant  as  surety  onfy  of  and 
for  the  said  WUliam  Titterififftan,  to  secure  a  certain  sum 
of  150/.  advanced  by  plaintiff  to  the  said  WUliam  Titter^ 
inffiany  and^  save  as  aforesaid,  that  there  never  was  any  value 
or  consideration  for  the  making  of  the  said  note  by  defend- 
ant, and  that  the  said  note  was  delivered  to  plaintiff  upon 
the  ternQs  that  defendant  should  be  liable  thereon  as  surety 
only  for  the  said  William  TUterington  ;  and  that  plain- 
tiff, at  the  time  the  said  note  was  made  as  aforesaid,  had 
notice  and  knowledge  of  the  same  having  been  so  made 
by  defendant  as  such  surety  as  aforesaid,  and  of  all  the 
premises  in  this  plea  aforementioned ;  that  plaintiff, 
whilst  the  holder  of  the  said  note,  theretofore,  to  wit  on 
26th  June,  1858,  without  the  knowledge  or  consent  of 
defendant,  for  and  in  consideration  of  7/.  10«.  by  the 
said  IVilUam  TitteringUm  paid  to  plaintiff  as  and  for 
'interest  at  the  rate  of  20L  per  cent,  per  annum  for  the 
period  of  three  calendar  months  then  next  ensuing, 
agreed  to  give  and  did  give  to  the  said  fVUUam  Titter^ 
ington  time  for  the  payment  of  the  said  note  for  the  said 
period  of  three  months,  and  forbore  to  enforce  payment 
of  the  same  note  during  that  time  upon  and  for  the 
consideration  aforesaid;  and  that,  if  plaintiff  had  not 
given  such  time  as  aforesaid,  payment  could  and  might 
and  would  have  been  obtained  from  the  said  WilUam 
TitteringUm  of  the  said  note,  and  of  all  moneys  due 
thereon ;  and  that,  by  means  of  the  premises,  defendant 
had  been  greatly  prejudiced  and  damnified,  and  had 
been  and  was  wholly  discharged  from  all  liability  to  pay 
the  amount  of  the  said  note,  or  any  part  thereof.  Issue 
thereon. 
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1860.  Second  plea,  for  defence  upon  equitable  grounds: 

Gebssough  '^^^  ^®  ^^  ^ote  was  such  a  note^  and  was  so  made, 
McClbliiAhs.  ^^^  "P^^  ^®  BAme  terms  and  considerations^  and  plain- 
tiff had  such  notice  thereof,  as  in  the  first  plea  men- 
tioned ;  that  plaintiff,  whilst  the  holder  of  the  said  note, 
after  the  same  had  become  due,  to  wit  on  28th  Jufy, 
1858,  without  the  knowledge  or  consent  of  defendant, 
in  consideration  of  the  further  sum  of  7L  lOf.  by  the 
said  WUUam  TiUerington  paid  to  plaintiff  as  and  for  in- 
terest, to  wit  at  the  rate  of  202.  per  cent,  per  annum,  for 
a  certain  other  period  then  next  ensuing,  agreed  to  give 
and  gave  to  the  said  William  TitUrington  further  time 
for  the  payment  of  the  said  note,  to  wit  until  the  expi- 
ration of  the  said  last  mentioned  period,  and  forbore  to 
enforce  payment  of  the  same  note  during  that  time  upon 
and  for  the  considerati(m  aforesaid.  That  had  it  not  been 
for  the  time  thus  given,  payment  of  the  said  note  could 
and  might  and  would  have  been  obtained  from  the  said 
fVilliam  TitteringUm,  and  by  reason  of  the  premises  and 
of  the  injury  and  prejudice  which  resulted  to  defendant 
therefrom,  he,  defendant,  had  been  and  was  wholly  dis- 
charged from  all  liability  to  pay  the  amount  of  the  said 
note,  or  any  part  thereof.     Issue  thereon. 

At  the  trial,  before  WiUes  J.,  at  the  last  Spring  Assises 
for  the  Southern  Division  of  Lancashire^  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  upon  the  following  case. 

TUterinfftoHf  the  person  mentioned  in  the  pleas,  re- 
quiring a  loan  of  1502.,  applied  to  the  defendant  upon 
the  subject,  and  the  defendant  wrote  the  plaintiff  a  letter 
requesting  him  to  call  on  Titterinfftan,  which  the  plain- 
tiff did.  Titterington  then  asked  the  plaintiff  to  lend 
the  150/.  to  him.  The  plaintiff  drew  a  cheque  for  the 
money,  less  three  months*  interest  at  the  rate  of  20  per 
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cent,  and  gave  it  to  TYiteringtan,  and  it  was  duly  paid.        i860. 
He  also  drew  out  a  joint  and  several  promissory  note,    Gebkkodok 
being  the  note  on  which  the  action  was  brought,  and  i^^j^g^i^yD. 
gave  it  to  Titterington,  telling  him  to  sign  it  himself, 
which  he  did,  and  to  obtain  the  defendant's  signature  to 
it  as  his  surety,  and  then  to  return  it  so  signed  to  him 
the  plaintiff.     This  TUterington  did,  and  the  pluntiff 
received  the  said  note  accordingly,  signed  by  the  defend- 
ant as  maker.     When  the  note  became,  due,  Titterington 
paid  to  the  plaintiff  another  three  months'  interest  at 
the  rate  of  20/.  per  cent.,  and  in  advance,  and  received 
from  the  plaintiff  the  following  receipt. 

«£7.  10*.  "•AiiM?  26,  1858. 

**  Received  from  Mr.  Titterington  7L  lOs.  for  interest 
due  26th  September  next,  on  his  joint  note. 

**Jos.  GreevumghJ* 

At  the  expiration  of  these  three  months  Titterington 
paid  to  the  plaintiff  another  three  months*  interest  at  the 
rate  of  20^  per  cent,  and  in  advance,  and  received  from 
the  plaintiff  the  following  receipt. 

"  77.  10*.  *'  September  28th,  1858. 

**  Received  from  Mr.  Titterington  7/.  10*.  for  re- 
newal of  his  joint  note  to  26th  December  next 

"  Jb*.  Greenough!* 

These  payments  were  made  without  any  consent  or 
knowledge  of  the  defendant,  who  was  not  informed,  nor 
did  he  know  of  them  until  the  latter  end  of  October, 
when  Titterington  became  insolvent. 

The  jury  found  that  the  defendant  was  surety  as 
between  himself  and  Titterijigton,  and  that  plaintiff 
knew  that  fact,  but  that  he  did  not  agree,  nor  did  the 
defendant  stipulate,  that  he  should  be  considered  or 
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1860.        treated  by  the  plaintiff  as  surety,  or  otherwise  than  as  a 
Qrbbhouoh    maker  of  the  note. 

HoClxlland.       The  question  for  the  Court  was,  Whether  these  facts 
proved  the  first  and  second  pleas^  or  either  of  them. 

If  the  Court  should  be  of  opinion  that  they  did  not, 
the  verdict  was  to  stand ;  but  should  the  Court  be  of 
opinion  that  both  or  either  of  the  pleas  were  or  was 
proved,  the  verdict  was  to  be  set  aside^  and  a  nonsuit  or 
verdict  for  the  defendant  entered. 

Sir  WilUam  Atheriouy  Solicitor  General,  for  the  plain- 
tiff. The  facts  failed  to  prove  either  of  the  pleas.  The 
finding  of  the  jury  negatives  the  allegation  in  the  pleas, 
that  the  note  was  delivered  to  the  plaintiff  upon  the 
terms  that  the  defendant  should  be  liable  on  it  only  as 
surety  for  TitteringtarL  This  allegation  is  clearly  mate- 
rial ;  for  mere  knowledge  by  the  payee  of  a  note,  upon 
the  face  of  which  the  signatures  of  two  persons  appear 
as  makers,  that  as  between  those  persons  one  has  signed 
merely  as  surety  for  the  other,  does  not,  of  itself,  apart 
from  an  express  agreement  to  the  contrary,  deprive  the 
payee  of  his  right  to  treat  both  persons  alike  as  prin- 
cipals. [Crompton  J.  Can  you  distinguish  the  present 
case  from  Pooley  v.  Harradine  (a)  ?]  In  that  case,  the 
averment  in  the  plea,  that  the  plaintiff  expressly  agreed 
with  the  defendant  that  the  latter  should  be  liable  on  the 
notes  as  surety  only,  was  admitted  by  the  demurrer.  It 
must,  however,  be  conceded  that  the  Court  did  not 
ground  their  judgment  upon  the  existence  of  that  agree- 
ment. In  the  similar  case  of  Strong  v.  Foster  (i), 
however,  the  Court  of  Cpmmon  Pleas  seems  to  have 

(a)  7  E.fB.  431.  (b)  17  C.  B.  301. 
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thought  such  an  agreement  an  essential  part  of  the        i860, 
defence.     [fFightman  J.     You  are  really  asking  us  to    Gbbshougk 
overrule  Fboky  v.  Harradine  (a>]  MoCiiLLAHn. 

Per  C  ORIAM  (i).    Pooky  v.  Hartadme  (a)  is  conclusive 
in  favour  of  the  defendant. 

Judgment  for  the  defendant. 

(a)  IK^B,  431. 

iff)  Coekbitm,  C.  J.,  Wightman,  Orom^ton  and  HiU,  Js. 


IN  THE  EXCHEQUER  CHAMBER.         ^^ 

(Error  from  the  Queen's  Bench.) 


Greenouqh  against  McClelland-  For  marginal 

•^  note,  Bee  ante, 

p.  424. 

TpROM  the  above  decision  the  plaintiiF  appealed. 

Sir  William  Atherton,  Solicitor  General,  for  the  appel- 
lant (a).  The  Court  below  were  wrong  in  holding  that 
PaokyY.  Harradine  {b)  was  a  conclusive  authority  against 
the  appellant.  Although  the  judgment  in  that  case  was 
not  rested  upon  the  fact  there  admitted  on  demurrer, 
that  the  plaintiff  had  expressly  agreed  with  the  defen- 
dant to  hold  him  liable  as  surety  only,  it  may  well  be 
that  the  judgment  would  have  been  different  had  a  jury 
found  as  a  fact,  as  they  have  done  in  the  present  case, 
that  no  such  agreement  was  entered  into.     In  disregard- 

(a)  Before  WiUiamst  WUk$  and  Bylea,  Js.,  Martin,   ChanneU  and 
Wilde^Bs. 
(*)7i?.#P.431. 
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1800.  ing  that  finding^  the  Court  below  have  decided  that 
OaKnovcB  ^ere  knowledge  by  a  creditor  that  one  of  two  perBons 
McClbllahIi.  ^^^  ^^  contract  with  him  as  principal  debtors  is,  as 
between  himself  and  his  co-debtor,  a  sore^  merely,  binds 
the  creditor,  in  equity,  to  treat  that  person  as  a  surety,  and 
not  as  a  principal  debtor.  Pooky  v.  Hcnradme  (a)  was 
decided  on  the  authority  of  Dames  v.  Staifibank  (i)»  but 
in  that  case  the  Lords  Justices  were  satisfied,  on  the 
evidence,  that  the  plaintifi^  Domes  became  liable  to 
Messrs.  Stainbank,  the  defendants,  merely  by  way  of 
sure^ship  for  the  principal  debtor.  To  allow  the  pre- 
sent defendant  to  set  up  that  he  was  only  a  surety  for 
Titterinfftan,  is  to  allow  him  to  vary  the  tangtmge  of  the 
written  instrument,  the  promissory  note,  which  he,  as 
well  as  TUterinffton,  signed  as  a  maker.  ^Williams  3. 
Had  the  plaintiff  made  the  agreement,  which  you  con- 
tend was  necessary,  to  treat  the  defendant  as  a  surety, 
though  he  appeared  on  the  face  of  the  note  to  be  a 
principal,  evidence  of  that  agreement  would  have  equally 
varied  the  written  instrument.  The  principle  of  tlie 
decision  in  Pooky  v.  Harradine  (a)  appears  to  be,  that 
knowledge  by  a  creditor  of  the  existence  of  the  rela- 
tion of  principal  and  surety,  inter  se,  between  two  per- 
sons who  both  enter  into  a  written  contract  with  him 
as  principal  debtors,  raises  an  equity,  dehors  the  written 
instrument,  which  precludes  the  creditor  from  enforcing 
the  contract,  to  its  full  extent,  against  that  one  of  them 
who  is  only  a  surety.]  That  is,  undoubtedly,  the  doctrine 
deduced  by  the  Court,  in  Pooky  v.  Harradine  {a\  from 
the  language  of  Lord  Chancellor  Cottenham  in  HoUiery, 
Eyre  (c).     But  whatever  may  be  the  rule  in  equity, 

(a)  7  £.  #  £.  431.  (b)  eikG.M.i  G.  679. 

(c)  9a#F.1.45. 
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Manky  v.  Boyeoi  (a)  decides  that,  at  law,  such  tnere       i860. 

knowledge  on  the  part  of  the  creditor  will  not  bind  hioii    gbbbhouoh" 

unless  he  expressly  agrees,  at  the  time  of  taking  the  n^j^^j^^. 

written  instrument,  to  treat  one  of  the  parties  to  it  as  a 

mere  surety.    [ffiUiams  J.    That  case  was  dedded  be*- 

fore  defendants  were  allowed  to  plead  equitable  defences.] 

The  reasons  given  for  the  judgment  are  cogent  to  shew 

that  there  is  no  equity  in  such  a  defence  as  this.    There 

should  be  but  one  rule  both  at  law  and  in  equity;  and 

the  rule  laid  down  in  Manley  t.  Boy€ot(a)  is  the  correct 

one.    In  Strang  v.  Foster  {b)  the  defence  was  raised  by  an 

equitable  plea,  and  the  Court  appears  to  have  considered, 

though  it  became  unnecessary  to  decide  the  point,  that 

an  allegation  in  the  plea  that  the  plaintiff  accepted  the 

defendant  as  surety  only  was  materiaL    Both  in  that 

case  and  in  Rayner  v.  Ftusey  (e),  where  also  there  was 

an  equitable  plea  containing  a  like  allegation,  the  defence 

brorke  down  in  proof.     The  weight  of  authority  is  against 

the  decision  in  the  Court  below ;  and  the  finding  of  the 

juiy  distinguishes  the  present  case  from  those  in  which 

the  existence  of  an  agreement  by  the  plaintiff  to  look  to 

the  defendant  as  a  surety  only^  here  directly  negatived, 

has  been  either  assumed  or  left  in  doubt. 

Crompton  HuUon^  contra,  was  not  called  upon. 

Williams  J.  We  are  all  of  opinion  that  the  judgment 
of  die  Court  below  must  be  affirmed.  There  can  be  no 
doubt  but  that  we  are  called  on  to  deal  with  the  case  as 
if  we  were  sitting  in  a  Court  of  equity,  and  according  to 
what  we  believe  to  be  the  doctrine  of  that  Court.    And 

(a)  2E,iB,  46.  (&)  17  Com.  B.  201. 

{e)2^L.J.N.  5.JEr.  132, 
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1 8G0.  after  he  has  agreed  with  the  principal  debtor  to  enlarge  the 
Grkemouqh  ^ii°®  f<^f  payment  of  the  debt;  and  this  Court  relieves 
HoClsllahjd.  %&'i^^  ^®  fraud."  The  doctrine  in  equity  is  thus  placed 
beyond  all  doubt.  A  common  law  lawyer  might  feel  diffi- 
culties in  the  way  of  arriving  at  such  a  doctrine.  He  might 
consider  that  there  is  nothing  illegal  in  an  agreement  by 
one  who  is  in  reality  a  surety,  to  forego  his  rights  as  a 
surety  and  submit  to  all  the  liabilities  of  a  principal;  and 
that  a  party  to  a  written  instrument  who  on  the  face  of 
it  contracts  as  a  principal^  thereby  enters  into  such  an 
agreement.  I  may  say,  for  myself,  without  disrespect  to 
the  Courts  of  equity,  that  I  do  not  understand  why  they 
should  have  disregarded  such  considerations;  but  that 
they  have  done  so,  and  have  established  the  doctrine 
which  I  have  stated,  is  certain.  I  agree  with  the  SoUcUor 
General  that  the  facts  of  the  present  case  are  not  quite 
the  same  as  those  in  Pooley  v.  Harradine{a)\  there 
having  been  an  admission  in  that  case,  that  the  plaintiff 
had  agreed  to  accept  the  defendant  as  a  surety  only. 
But  in  Pooley  v.  Harradine  (a)  the  Court,  after  carefully 
reviewing  all  the  previous  authorities,  conclude  their 
judgment  by  saying  (i) :  "  We  give  our  judgment  for  the 
defendant  on  the  present  plea,  on  the  ground  that  it 
appears  to  us  sufficiently  to  state  that  the  relation  of 
principal  and  surety  existed  between  the  defendant  and 
the  principal  debtor,  inter  se,  and  that  the  plaintiff  had 
knowledge  of  that  fact  when  the  notes  were  made  and 
received  by  him,  and  when  he  entered  into  a  binding 
agreement  to  give  time  to  the  principal  debtor."  The 
Court  therefore  thought  the  two  facts,  namely,  the  exist- 
ence of  the  relation  of  principal  and  surety  between  the 
debtors  inter  se,  and  the  knowledge  of  its  existence  by 

(a)  7  E.fB,  431.  (6)  7  iS?.  +  B.  444. 
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the  plaintiff,  conclusive.    The  same  two  facts  exist  in  the        1860. 
case  now  before  us,  and  the  principle  of  the  decision    GasEiiouaH 
in  Pooley  v.  Harradine  (a)  is  exactly  applicable.     It  is  McClbluljid. 
incumbent  upon  us  to  come  to  the  same  conclusion;  nor 
can  we,  after  the  clear  enunciation,  by  Lord  Chancellor 
Cottenham  and  Lord  Justice  Turner^  of  the  doctrine  in 
equity,  allow   the   question   whether  the  defendant  is 
entitled  to  relief  to  be  treated  as  depending  in  any  way 
upon  the  construction  of  the  original  contract. 

The  other  Judges  concurred. 

Judgment  affirmed. 

(a)  7£#B.  431. 


The    Nbw   River  Company,  appellants,  against  J^^^^^^v 
Sarah  Johnson,  respondent. 

CASE  stated  by  justices  under  stat  20  &  21    Viet,  A  person  who 
sustains  iiy'uzy 
e.  43.  from  the  exe- 

On  3rd  February^  1859,  the  appellants  appeared  before  works  autho- 

the  justices  of  the  borough  of  Hertford^  in  pursuance  of  Jj^tntef  is  not» 

a  summons  issued  upon  the  complaint  of  the  respondent,  fj!^^^J 

who  complained  that  the  appellants,  in  making  and  entitledtooom- 

j  ^  rr  »  o  pensation, 

constructing  a  certain  sewer  or  drain  commencing  in  the  under  the  com- 

pensation 
clauses  of  the 
statute,  unless  the  injuly  sustained  is  such  as,  had  the  works  not  been  authorized  by  the 
statute,  would  hare  given  the  claimant  a  right  of  action. 

Appellants,  in  the  execution  of  works  authorized  b^  a  local  Act,  which  incorporated 
The  Waterworks  Clanses  Act»  1847, 10  &  11  Vict  c/ 17.,  intercepted  water  from  percolating 
underground  into  a  well  belonging  to  respondent ;  and  also  abstracted  from  the  well  water 
which  had  alreack  so  percolated  mto  and  was  in  it.  The  said  Act,  10  &  11  Vict  c.  17., 
enacts,  by  sect.  12,  "  that  in  the  exercise  of"  the  powers  conferred  by  the  Act  *'  ^e  under- 
takers shall  do  as  little  damage  as  can  be,"  "  and  shall  make  full  compensation  to  all  parties 
interested  for  all  damage  sustained  by  them  through  the  exercise  of  such  powers." 

Held  that,  inasmuch  as,  apart  from  the  statute,  no  action  would  have  lain  by  respond- 
ent against  appellants  in  respect  of  either  the  interception  or  the  abstraction  of  such 
water,  the  statute  gave  respondent  no  right  to  compensation  in  respect  of  either. 

2  F  2 
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parish  of  Saint  Andrew^  in  the  said  borough,  and  ter- 
minating in  the  said  parish  by  a  junction  with  another 
sewer  or  drain^  under  the  provisions  of  The  New  Siver 
Campany^s  (Hertford  Sewerage  Diversion)  Act,  1854, 17 
&  18  Vict.  c.  zzxix.  (a),  and  of  the  several  Acts  incor- 
porated therewith,  drained  the  spring  of  a  certain  well 
belonging  to  a  messuage  and  premises  situate  in  the 
North  Crescent,  in  the  said  parish,  belonging  to  the 
respondent,  in  consequence  whereof  the  respondent  had 
been  compelled  considerably  to  deepen  the  said  well, 
and  to  do  other  works  attending  the  same,  in  order  to 
obtain  a  proper  supply  of  water,  and  had  incurred  expense 
or  sustained  damage  to  the  amount  of  21.  I6«.  7(f. 

It  was  proved  that  the  appellants  were  authorized  by 
Stat.  17  &  18  Vict.  c.  xxzix.,  a  copy  of  which  accompanied 
and  was  to  be  taken  as  part  of  the  case,  to  construct 
certain  sewers,  drains  and  other  works  in  and  near  the 
town  of  Hertford.  That  by  the  3rd  section  of  the  said 
Act  there  were  incorporated  therewith  several  provisions, 
clauses  and  sections  of  The  Waterworks  Clauses  Act,1847, 
10  &  11  Vict.  c.  17.,  amongst  which  were  those  with 
respect  to  the  construction  of  the  waterworks,  and  with 
respect  to  the  recovery  of  damages  not  specially  provided 
for,  and  of  penalties,  and  to  the  determination  of  any 
other  matter  referred  to  justices;  and  it  was  also 
enacted  by  the  same  section  that,  in  construing  those 
sections  of  The  Waterworks  Clauses  Act,  1847,  in  con- 
nection with  the  principal  Act,  the  word  '*  Waterworks" 
should  be  deemed  to  include  sewers  and  drains.  That, 
by  the  12th  section  of  The  Waterworks  Clauses  Act, 
1847,  the  undertakers  were  empowered  to  execute  certain 
works  therein  named;    but  it  was  also  provided  that 

{a)  Local  and  peraooal,  public. 
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they  shoald  make  full  compensatioD  to  all  parties 
interested,  for  all  damage  sustained  by  them  through 
the  exercise  of  such  powers.  That,  by  the  140th  and  Company 
142nd  sections  of  The  Railways  Clauses  Consolidation  Johksov. 
Act,  1845  (a),  (incorporated  in  the  said  Waterworks 
Clauses  Act,  1847,  by  the  85th  section  thereof),  it  was 
provided  that  any  damages,  costs  or  expenses  directed 
to  be  paid,  and  the  method  of  ascertaining  the  amount 
or  enforcing  the  payment  whereof  was  not  otherwise 
provided  for  by  the  said  Act,  or  the  special  or  other  Act 
incorporated  therewith^  should  be  ascertained  and  deter- 
mined by  two  justices.  That  evidence  was  given,  by 
fFilHam  White,  that  he  was  tenant  of  the  respondent's 
house  in  the  North  Crescent,  Hertford;  that  the  pump 
there  was  supplied  from  the  same  well  as  the  next  house 
of  the  respondent;  that,  mJuly,  1857,  the  road  was 
opened  by  the  appellants  in  front  of  his  house ;  that  the 
appellants  were  working  by  his  bouse;  that,  as  soon  as 
the  ground  was  dug  out  to  form  the  sewer,  the  water  in 
the  respondent's  well  became  less  in  quantity ;  that  the 
diminution  continued  till  the  well  became  quite  dry; 
that  it  was  never  so  before;  that  the  well  was  deepened; 
that  the  witness  had  measured  the  depth  of  the  water 
that  week  and  it  was  twenty  inches  deep ;  that  the  well 
had  been  deepened  two  and  a  half  feet ;  that  he  remem- 
bered as  dry  a  summer,  before,  as  that  of  1857 ;  that  the 
water  did  not,  at  the  time  of  giving  his  evidence,  come 
to  the  level  of  the  old  suction  pipe  by  about  a  foot. 
That  evidence  was  also  given  by  Joseph  AUcock,  who 
deposed  that,  in  September,  1857,  he  deepened  the  res- 
pondent's^well  belonging  to  the  houses  occupied  by  Mr. 
White  and  Miss  ElUs ;  that  it  was  quite  dry  when  he 
(a)  8  #9  Fief.  c. 20, 
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1860.        went  to  it;  that  he  deepened  it  two  feet  six  inches; 

Nkw  Riteb    ^^^^  ^®  ^w  the  well  yesterday ;  that  the  water  then  was 

^P^7      from  ten  inches  to  a  foot  from  the  old  level;    that  his 

JoHHBOH.      charge  for  doing  this  was  21  I6s.  Id.,  which  was  fiiir 

and  reasonable. 

No  evidence  was  tendered  on  behalf  of  the  appellantSi 
who  admitted  that  the  sinking  of  the  water  in  the  well  was 
occasioned  by  their  sewerage  works,  and  that  the  sum  of 
2/.  16«.  7d.  had  been  paid  for  making  good  the  damage. 
It  was  also  admitted,  on  the  part  of  the  respondent,  that, 
in  the  exercise  of  their  powers,  the  appellants  did  as 
little  damage  as  could  be.  Whereupon  the  justices  con* 
sidered  that  the  respondent  had  sustained  damage  by 
the  appellants,  through  the  exercise  of  their  powers 
under  the  said  Acts,  and  made  an  order  for  the  pay- 
ment by  the  appellants  to  the  respondent  of  the  sum  of 
2/.  I6s.  7d.,  and  costs. 

The  question  for  the  opinion  of  the  Court  was, 
Whether  the  order  so  made  as  aforesaid  was  right,  and 
whether,  under  the  circumstances,  the  appellants  were 
legally  liable  to  pay  the  compensation  ordered.  If  the 
Court  should  be  of  that  opinion,  the  order  was  to  be 
affirmed ;  if  not,  it  was  to  be  quashed. 

fFoolkitj  for  the  respondents  (a).  [It  was  agreed  that 
the  Court  should  decide  whether  the  appellants  would 
be  liable  to  make  compensation  to  the  respondent,  in 
either  of  the  two  following  cases.  First  If  they  should 
have  cut  off  the  underground  supply  of  water  to  the 
respondent's  well,  before  it  reached  the  well.  Secondly. 
If  they  should  have  drained  the  respondent's  well  of 

(a)  And  on  Wednesday,  November  16tli,  18^9,  before  CoeJdntm  C.  J^ 
HiU  and  Blackburn  Js. 
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water  which  had  already  percolated  into  it  ander-  \g60, 
ground.]  Piret,  as  to  the  diversion  by  the  appellants  of  ^bw  Rivee 
underground  water  which  had  not  reached  the  respon-  Oomp^j 
dent's  well  The  appellants  will  rely  upon  Ckatemare  t.  Johmsoh. 
Bichards  (a)  as  shewing  that  they  are  not  liable  to  make 
the  respondent  any  compensation  on  this  account.  The 
defendants  in  that  case,  however,  were  owners  of  the  soil 
on  which  they  sank  the  well  which  intercepted  the  flow 
of  the  water  underground  to  the  mill  of  the  plaintiff  on 
the  adjacent  soil;  and  the  case  was  decided,  mainly,  on 
the  ground  that  the  right  claimed  by  the  plaintiff  could 
not  be  reconciled  with  the  natural  and  ordinary  rights 
of  the  defendants  as  land  owners.  Here,  the  appellants 
are  not  the  owners  of  the  land  on  which  they  construct 
the  sewers ;  and,  but  for  their  Act,  they  would  be  tres- 
passers in  breaking  up  the  soil.  Their  rights  and  powers 
are  therefore  limited  to  those  conferred  upon  them  by 
their  Act,  17  &  18  VicL  c.  zzziz.  The  case  finds  that 
that  Act  incorporates  sect.  12  of  The  Waterworks  Act, 
1847,  which,  after  authorizing  the  ezecution  of  certain 
works,  provides  **  that  in  the  ezercise  of  the  said  powers 
the  undertakers  shall  do  as  little  damage  as  can  be,** 
*'and  shall  make  full  compensation  to  all  parties  interested 
for  all  damage  sustained  by  tliem  through  the  ezercise  of 
such  powers.'*  These  words  are  large  enough  to  cover 
the  respondent's  claim  for  compensation  in  respect  of  the 
damage  she  has  sustained  by  the  loss  of  the  flow  of  the 
water  undei^ound,  into  her  well,  owing  to  the  appellants' 
works.  [Blackburn  J.  Must  you  not  shew  that  the 
appellants  have  done  the  respondent  an  injury  for  which 
she  could,  but  for  the  Act  of  Parliament,  have  brought 
an  action  agunst  them  ?]     Caledonian  Railway  Company 

(«)  7  H,  L,  Ca,  349. 
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1860.  V.  OgUvy  (a)  and  Re  Penny  (6)  may  be  cited  as  aatho- 
Nkw  Rrrn  "^^^  ^^^  ^^^  propoeition.  Those  cases,  however,  turned 
Cowpwiy  up^n  ihg  constniction  to  be  put  upon  the  expression 
J0HH80R.  <«  injuriously  affected"  in  sect.  68  of  The  Lands  Clauses 
Consolidation  Act,  1845  (c),  and  ought  not  to  be  held 
conclusive  on  a  question  arising  under  a  statute  such  as 
the  present,  in  which  much  more  general  and  compre- 
hensive language  is  employed.  The  Legislature,  here, 
intended  that  every  person  who  should,  in 'fact,  sustain 
damage  from  the  exercise  of  the  powers  of  the  Act,' 
should  receive  compensation ;  whether  or  not  the  damage 
sustained  would,  but  for  the  statutory  remedy,  have  been 
actionable.  In  every  case  where  the  question  is  whether 
the  exercise  of  statutory  powers  has  given  a  right  of  com- 
pensation to  a  claimant,  the  words  of  the  statute  under 
which  the  powers  have  been  exercised  are,  alone,  to  be 
considered ;  Stainton  v.  Woolrych  {d).  In  London  and 
North  Western  Railway  Company  v.  Bradley  (e),  cited  in 
Sir  W.  Hodget  on  the  Law  of  Railway i^  p.  309  (3rd  ed. 
by  SmUh)f  Lord  Chancellor  Truro  is  reported  as  saying: 
<'  Whether  an  action  will  lie  on  behalf  of  a  man  who 
sustains  a  private  injury  by  the  execution  of  parliamen- 
tary powers,  exercised  judiciously  and  cautiously,  is  not 
an  easy  question,  or  rather,  it  is  not  easy  to  come  to  a 
conclusion  that  an  action  will  lie.  I  entertain  a  decided 
opinion  (probably,  however,  erroneous)  that  no  such  action 
will  lie.  I  do  not  entertain  anything  like  so  decided 
an  opinion  that  a  claimant  may  not  workout  his  claim  in 
the  way  in  which  he  proposes  to  do ;  he  may  or  may 
not.''  Secondly :  even  should  the  Court  be  of  opinion  that 

(a)  2  Macq,  So.  Ap.  Co.  229.  (&)  7  E.  f  B,  660. 

(c)  8  Vict,  0.  18.  \d)  23  Beav.  225. 

(e)  6  BaUway  Cotes,  551.  659. 
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Chasemore  v.  Richards  {(i)  is  in  point  against  the  respon- 
dent's right  to  compensation  for  the  loss  of  the  water 
intercepted  by  the  appellants'  works  from  percolating 
nnderground  into  her  well;  still,  the  appellants  are  liable 
to  compensate  her  for  the  deprivation  of  the  water  which, 
after  having  already  percolated  into  the  well,  has  been 
abstracted  by  them  therefrom.  Chasemore  v.  Richards  (a) 
is  no  authori^  against  that  part  of  her  claim.  [Cromp- 
ton  J.  ^ni  Acton  v.  RIundeU{b)  is.]  That  case  is  mate- 
rially qualified  by  Dickinson  v.  Grand  Junction  Canal 
Company  (c). 


1860. 

Kew  RiTsa 
Company 

V. 
JOBKSOK. 


BooiU,  contra.  As  to  the  first  point,  Chasemore  v. 
Richards  (a)  is  conclusive  against  the  respondent  The 
decision  of  the  House  of  Lords  in  that  case  shews  that 
no  one  can  claim  any  right,  under  any  circumstances,  to 
the  flow  of  water  percolating  underground.  It  is  quite 
immaterial  whether  the  person  who  diverts  such  water  is 
or  is  not  the  owner  of  the  land  on  which  he  does  the 
act  which  causes  the  diversion.  The  respondent,  there- 
fore, would  have  had  no  right  of  action  against  the  appel- 
lants, even  had  they  not  been  invested  with  parliamen- 
tary powers.  And  the  test  of  her  right  to  compensation 
is  whether  she  could,  but  for  the  Act  of  Parliament,  have 
maintained  an  action.  Caledonian  Railway  Company  v* 
Ogilvy  {d)  and  Re  Penny  (e)  go  to  the  full  extent  of 
deciding  that  this  is  the  proper  test ;  and  that  a  legal 
injury  to  a  legal  right  is  the  only  subject  of  compensation. 
Then,  as  to  the  second  point,  Dickinson  v.  Grand  Junc- 
tion Canal  Company  (c)  is  virtually  overruled  by  Chasc" 

(a)  7  K  L,  Co.  349.  (*)  12  Af.  #  W,  324. 

\e)  7Exck.  282.  (d)  2Maeq,ac,Ap.  Ca,  229. 

(a)  7^.  #^.660. 
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1 860.  ^awrt  ▼.  Bichards  (a)  ;  and  the  authority  of  Acion  v.  BIum- 

NvwRituT  ^^  (^)'  which  is  directly  in  point  against  the  respondent. 

Company  consequently  remains  unimpeached. 


JOBHSOM, 


CocKBUBN  C.  J.  The  recent  decisions  have  fully 
established  the  principle,  which  ia  also  in  accordance 
with  common  sense,  that  Acts  of  Parliament  which  give 
to  pardes  injured  a  right  to  compensation^  must  be  taken 
to  mean  that,  while  they  confer  powers  of  compulsory 
interference  with  the  rights  of  property,  and  take  away 
from  the  owners  of  property  the  right  to  bring  actions, 
they  provide  that  parties  injured  by  the  exercise  of  those 
powers  shall  not  be  damniBed  by  being  deprived  of  their 
right  of  action ;  and,  correlatively,  that  such  persons  shall 
have  no  right  to  compensation  unless  the  injury  which 
they  have  sustained  by  the  exercise  of  the  powers  is  such 
as  would,  but  for  the  provisions  of  the  Acts,  have  been 
actionable.  In  the  present  case,  the  respondent  com- 
plains that  the  appellants,  in  interfering  with  her  property 
under  the  powers  o^  their  Act,  have  injured  her  in  two 
respects;  first,  by  preventing  water  from  percolating 
underground  into  her  well,  as,  but  for  the  appellants' 
works,  it  would  have  done ;  secondly,  by  abstracting  from 
the  well  water  which  had  already  so  percolated  into  and 
was  in  it  .Now,  as  to  the  first  ground  of  complaint, 
Chasemore  v.  Richards  (a)  is  an  express  authority  that  it 
would  not,  irrespectively  of  the  Act,  have  constituted  any 
cause  of  action ;  neither,  therefore,  can  it  give  the  respon- 
dent any  right  to  compensation  under  the  Act.  And,  as 
to  the  second  ground,  Acton  v.  BbmdeU  {b)  is  as  plain 
an  authority  that  no  action  would  have  lain  in  respect  of 
that  cause  of  complaint  had  the  Act  never  passed; 
(a)  7  K  L.  Ca.  349.  {b)  12  3f.  #  W.  324. 
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aooordingy  therefore,  to  the  principle  to  which  I  have       1860. 
adverted,  the  respondent  can  have  no  better  claim  to   n«w  Rivbb 
compensation  on  this  ground  than  on  the  other.     I  think     ^c>inpaa7 
that  it  would  be  matter  of  regret  were  any  doubt  to  be     Johrmw. 
thrown  upon  that  principle;  and  that  the  Legislature,  if 
it  intends  to  give  a  right  of  oompeosatipn  to  parties  who 
may  sustain  an  injury  for  which  no  action  would  have 
lain,  must  say  so  in  the  most  express  terms.    I  am  there- 
fore of  opinion  that  our  judgment  should  be  for  the 
appellants. 

WiGHTMAN  J,  I  am  entirely  of  the  same  opinion. 
It  18  said,  on  behalf  of  the  respondent,  that,  whether  or 
not  she  would  have  had  a  right  of  action  against  the 
appellania  at  common  law,  she  is,  at  all  events,  entitled 
to  claim  compensation  from  them,  under  The  Water- 
works Chiuses  Ae(,  1847,  10  &  11  Vict  c.  17.  s.  12., 
inasmuch  as  she  has  in  fiict  sustained  damage  by  reason 
of  the  exercise  by  them  of  their  statutory  powers.  There 
are  several  decisions  which  shew  that  there  can  be  no 
right  to  compensation,  in  cases  of  this  sort,  unless,  but 
for  the  Act  of  Parliament  in  the  exercise  of  the  powers 
of  which  the  damage  was  occasioned,  an  action  would 
have  lain  at  the  suit  of  the  person  sustaining  the  damage. 
It  is  said  that  the  language  of  the  section  referred  to,  by 
which  compensation  is  to  be  made  **  for  all  damage  sus- 
tmned"  ''through  the  exercise  of*  the  ''powers"  of  the 
Act,  shews  that  the  compensation  is  not  to  be  restricted 
to  actionable  damage.  But  ive  have  been  referred  to  no 
authority  to  shew  that  such  language  is  to  be  construed 
as  affecting  the  general  principle  that  statutory  compen- 
sation is  to  be  thus  restricted.    Applying  that  principle 
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I860.  to  the  facts  of  the  present  case,  Chasemare  v.  iJteft- 
Nsw  RiTEB  ^^  (fi)  decisively  establishes  that  no  compensation  can 
Company  y^  claimed  by  the  respondent  for  the  interception  by  the 
JoHBso».  appellants  of  water  in  course  of  percolation  towards  her 
well.  Bat  it  is  contended  on  her  behalf  that,  in  respect 
of  the  abstraction  from  the  well  of  all  such  water  as  had 
already  percolated  to  and  was  in  it  before  the  appellants 
commenced, their  works,  she  would,  but  for  the  Act,  have 
had  a  right  of  action  against  them  at  common  Uw.  It 
seems  to  me  that  Chasemare  v.  Richards  (a)  is  decisive 
against  her  on  this  point  also ;  but  it  is  unnecessary  to 
consider  whether  that  be  so,  as  Acian  v.  BlundeU  (6)  is  an 
express  authority  that,  apart  from  the  Act,  no  such  action 
would  have  lain.  It  is  said  that  Acton  v.  BlundeU  (ft) 
has  been  shaken  by  Dickinson  v.  Grand  Junction  Canal 
Company  (c).  The  latter,  however,  was  only  a  decision 
of  the  Court  of  Exchequer,  whereas  Acton  v.  BlundeU  (b) 
was  decided  in  the  Exchequer  Chamber.  Moreover, 
in  Chasemare  v.  Richards  (a)  great  doubt  is  thrown  upon 
Dickinson  v.  Grand  Junction  Canal  Company  (c),  where- 
as Acton  V.  BlundeU  (ft)  is  referred  to  with  approbation. 

Crompton  J.  I  am  of  the  same  opinion.  I  adhere 
to  the  expressions  of  my  brother  WiUes  in  delivering  oiir 
joint  judgment  in  Broadbent  v.  The  Imperial  Gas  Com- 
pany {dy  He  there  says  ^*  We  are**  *'  of  opinion,  that  no 
compensation  is  given,*'  *' generally  speaking,  by  any 
compensation  clause,  for  matters  not  made  lawful,  but 

(a)  7H,L.Ca.  349.  {b)  12  3f.  ^  fT.  324. 

(e)  7  Exch.  282. 

(d)  1  DeQ.  McN,  #  Q.  436.  456.  At  the  request  of  Loid  Chancellar 
Cranworth,  Crompton  and  Willea  Je.  sat  with  him  to  hear  this  case. 
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which,  notwithstanding  the  statate  containing  or  incor-        I860, 
porating  the  compensation  clause,  remain  wrongful  acts,    Nkw  Riyke 
for  which  the  remedy  by  action  is  not  taken  away.     We        ompany' 
consider  it  to  be  an  universal  rule,  applicable  to  this  class      Johhbo». 
of  statutes,  that  statutory  compensation  is  given  only  for 
acts  authorized  by  the  statute  in  effect  for  taking  away 
the  right  of  action  of  the  person  injured."    I  should  be 
sorry  that  any  doubt  should  be  thrown  upon  the  cases 
which  have  established  this  rule.     Such  being  the  rule, 
Chasemare  v.  Richards  {a)  is  conclusive  against  the  respon- 
dent's claim  for  compensation  under  the  first  head  of 
damage.     The  only   matter  about  which  there  could 
reasonably  be  any  doubt  is,  whether,  but  for  the  Act  of 
Parliament  giving  the  appellants  power  to  construct  their 
works,  the  respondent  would  have  had  a  good  cause  of 
action  against  them  for  abstracting  from  the  well  water 
which  had  already  percolated  into  it.     Had  this  been  a 
case  of  water  running  in  a  defined  stream,  I  should  have 
been  sorry  to  give  a  positive  opinion  that  the  abstraction 
of  it  might  not  have  afforded  her  a  cause  of  action. 
There  may  be  some  distinction  between  such  a  case  and 
the  present  one,  of  water  merely  percolating,  as  to  which 
Acton  V.  Blundell  (b)  shews  conclusively  that  no  action 
will  lie,  and  that  the  only  remedy  of  the  owner  of  a  well 
from  which  such  water  has  been  abstracted  is  to  sink  the 
well  deeper.     That  is  a  decision  of  the  Court  of  Exche- 
quer  Chamber,  of  great  authority ;  and  the  case  otDkkin" 
son  V.  Grand  Junction  Canal  Company  (c)  in  the  Court 
of  Exchequer,  not  only  does  not  and  could  not  overrule 
it,  but  is  itself  virtually  overruled  by  the  judgment  of  the 

(a)  7  K  L.  Co,  d49.  (h)  12  M.  #  W,  324. 

(c)  7  Exch.  282. 
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Company 
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House  of  Lords  in  Cha$emore  ▼.  Richards  (a),  in  which 
Acton  ▼.  BlundeU  (6)9  is  approved  and  acted  upon. 

Blackburn  J.  I  am  of  the  same  opinion.  I  can 
see  no  tenable  distinction  between  the  language  of  The 
Waterworks  Clauses  Act  1847^  sect  12»  and  llie  Lands 
Clauses  Act,  1845,  sect.  68.  It  was  at  one  time  open 
to  doubt  whether  the  sustaining  actual  damage  in  fact 
did  not,  under  the  provisions  respecting  compensation 
to  be  found  in  these  and  similar  Acts  of  Parliament, 
entitle  the  person  sustaining  it  to  compensation,  whether 
or  not  it  would,  but  for  the  particular  Act  of  Parliament, 
have  been  actionable  damage.  Now,  however,  it  is  well 
established  that  there  can  be  no  right  to  statutory  com- 
pensation unless  there  would,  apart  firom  the  statute, 
have  been  a  right  tobring  an  action  for  the  injury  com- 
plained of.  That  the  respondent  would  have  had  no 
cause  of  action  against  the  appellants,  had  they  been 
without  statutory  powers  authorizing  the  acts  which  she 
complains  of,  is  plain  from  the  concluding  words  of  the 
judgment  of  the  Court  of  Exchequer  Chamber  in 
Acton  V.  BlundeU  (ft),  where  it  is  laid  down  "  that  the 
person  who  owns  the  surface  may  dig  therein,  and  apply 
all  that  is  there  found  to  his  own  purposes  at  his  free 
will  and  pleasure;  and  that  i(  in  the  exercise  of  such 
right,  he  intercepts  or  drains  off  the  water  collected  from 
underground  springs  in  his  neighbour's  well,  this  incon- 
venience to  his  neighbour  falls  within  the  description  of 
damnum  absque  injuria,  which  cannot  become  the 
ground  of  an  action."    That  is  conclusive  against  both 


(a)  7  H.  L,  Ca.  349. 


(ft)  12  Af.  #  >F.  324. 
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the  heads  of  claim  for  coinpeiisation  relied  upon  by  the  i860, 

respondent's  counsel ;  for  Acton  v.  BhindeU  {a\  so  far  from  n«w  River 

being  overruled,  is  confirmed  by  the  judgment  of  the  ^™P"y 

House  of  Lords  in  Chasemare  v.  Richardi  (i).  Johhsoh. 

Judgment  for  the  appellants, 
(a)  12  M,  #  W^.324.  (ft)  7  H.  L.  Ca.  349. 


The    East  *  London    Waterworks     Company,  vw«*«%, 

January  ISth. 

appellants,  against  The  Overseers  of  the  Poor 

of   the    Hamlet  of  Mile    End    Old    Town, 
respondents. 


f\^  9th  May,  1856,  the  overseers  of  the  hamlet  of  ByTheMetro- 

Mile  End  Old  Town,  in  the  county  of  Middlesex,  in  )Lnagement 
obedience  to  an  order  of  the  vestry  of  the  hamlet  of  p^^,  c,  m «. 
Mik  End  Old  Town  in  that  behalf,  made  a  rate  for  ^^'S^^^* 

levied  in  the 
metropolitan 
parifllies,  on  the  persons  and  in  respect  of  the  property  rateable  to  the  ^r  rate  in  the 
respective  parishes.    By  sect.  165,  "in  every  parish  or  part  of  a  parish  in  which,  under 
any**  *'  Act,  land  is  noV  "  wholly  exempted  from  beins  rated  in  respect  of  lighting 


"  expenses,  snch  land  shall"  "be  wnoUy  exempted*'  from  we  lighting  rate. 

At  the  time  that  this  Act  passed,  the  metropolitan  hamlet  of  Mile  End  Old  Town  was 
lighted  nnder  the  provisions  of  a  local  Act,  14'2  0.  4.  c.  IxxiL,  by  sect.  30  of  which  rates 
lor  lighting  the  hamlet  were  to  be  laid  upon  every  person  who  should  "  inhabit^  hold,  use, 
occupy,  be  in  possession  of,  or  enjoy  any  messuages,  tenements,  coach-houses,  stables, 
cellars,  vaults,  nouses,  shops,  warraouses,  or  other  buildings,  tenements,  or  hereditaments, 
situate  or  being  in  such  of  the  streets"  or  other  public  passages  and  places  within  the 
hamlet^  as  should  from  time  to  time  be  lighted  by  virtue  of  the  Act. 

Before  the  passing  of  stat.  18  ^  19  Vict.  c.  120.,  this  Court  had  decided  that  appellants, 
a  water  Company,  were  not  rateable  to  the  lighting  rate,  in  Miie  End  Old  Town,  under 
Stat.  1  <f-  2  (r.  4.  e.  Ixxii.  s.  30.,  in  respect  of  their  mains,  pipes  and  apparatus  for  convey- 
ing water,  part  of  which  ran  underground  through  Ae  streets  and  other  public  places 
there. 

Held :  that,  at  the  time  of  thepassing  of  stat.  18  j- 19  Vict.  c.  120.,  the  land  occupied 
by  appellants  in  MUe  End  Old  Town  by  means  of  their  mains,  pipes,  &c,  was,  under  stat. 
1  &  2  G.  4.  r.  IxxiL,  "  whoUy  exempted  from  being  rated  in  respect  of  "  lighting  "  expenses" 
there,  within  the  meaning  of  stat.  18^  19  Vict,c.  120.  a.  165.;  and  was,  consequentlv, 
wholly  exempted  from  the  lighting  rate  levied  in  MUe  End  Old  Town,  under  sect.  161 
of  the  latter  statute,  by  respondents,  the  overseers  of  the  poor. 
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1860.       defraying  the  expenses  of  sewerage,  and  also  a  separate 

East  Lohooh  ^^^  ^'^^  defraying  the  other  expenses  of  executing  The 

Waterworks    Metropolis  Local  Management  Act  within  the  hamlet 

Company  ^  ° 

^-  Airainst  this  rate  The  East  London  Waterworks  Company 

Overseers  of      ^^  j      a 

HiLB  End     appealed  to  the  Middlesex  Quarter  Sessions,  and,  after 

notice  of  appeal  had  been  given,  Blackburn  J.  made  an 
order,  by  consent  of  the  parties,  that  the  &cts  should  be 
stated  in  a  case  for  the  opinion  of  this  Court,  and  judg- 
ment entered  at  the  Quarter  Sessions  in  conformity  with 
its  decision. 

The  case  stated  was  as  follows. 

The  East  London  Waterworks  Company  are  occupiers 
of  land  in  the  hamlet  of  Mile  End  Old  Town^  but  only 
by  reason  of  their  mains  and  pipes  in  the  said  hamlet 
In  and  by  the  said  rate  they  were  assessed  in  respect  of 
the  mains  and  other  pipes,  plugs  and  apparatus  fixed  in 
the  ground  for  the  conveyance  of  water,  and  for  the  land 
occupied  by  them  by  means  of  their  said  mains  and 
apparatus  as  aforesaid,  situate  in  the  several  streets  and 
public  roads  in  the  said  hamlet,  and,  for  the  purpose  of 
determining  the  question  raised  in  the  case,  the  said 
rate  was  to  be  taken  to  be  a  separate  rate  made  for 
defraying  the  expenses  of  lighting  within  the  said  hamlet, 
and  to  be  a  lighting  rate  within  the  meaning  *of  sect 
161  of  Stat.  18  &  19  Vict.  c.  120.  The  amount  at  which 
the  appellants  were  assessed  was  not  in  dispute,  if  they 
ought  to  be  assessed. 

Previous  to  the  passing  of  the  Act  for  the  better  local 
management  of  the  metropolis,  18  &  19  rict.  c.  120.,  the 
lighting  of  the  said  hamlet  was  regulated  and  the  expenses 
thereof  defrayed  under  the  provisions  of  a  local  Act,  1  & 
2  G.  4.  c.  Ixxii.  (a),  entitled  *^  An  Act  to  light  and 
(a)  Local  and  personal,  public. 
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Waterworks 
Company 
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OTerseers  of 
Mile  End 
Old  Town. 


Otherwise  improve  the  streets  and  other  public  passages        1860. 
and  places  within  the  hamlet  of  Mile  End  Old  Town,  in    east  Lokdoh 
the  parish  of  St.  Dunstan  Stepney  otherwise  Stebanheath, 
in  the  county  of  Middlesex,''  which  was  to  be  considered 
part  of  the  case :   by  the  30th  section  of  which  it  was 
enacted :  **  That  for  all  and  every  the  purposes  of  this 
Act  the  said  trustees  shall  and  they  are  hereby  authorized 
and  required  to  raise  from  time  to  time»  by  rates  or 
assessments,  such  sum  and  sums  of  money  as  they  the 
said  trustees  or  any  five  or  more  of  them  shall  from  time 
to  time  judge  necessary ;  all  which  rates  and  assessments 
shall  be  signed  by  any  five  or  more  of  the  said  trustees, 
and  shall  be  laid  upon  all  and  every  person  and  persons 
who  do  or  shall  inhabit,  hold,  use,  occupy,  be  in  posses- 
sion of,  <Mr  enjoy  any  messuages,  tenements,  coach-houses, 
stables,  cellars,  vaults,  houses,  shops,  warehouses,  or  other 
buildings,  tenements,  or  hereditaments  situate  or  being 
in  any  of  the  streets,  squares,  lanes,  and  other  public 
passages  and  places  within  the  said  hamlet,  according  to 
the  yearly  value  of  the  same  respectively;  and  the  first 
year  for  which  such  rates  or  assessments  shall  be  made 
shall  commence  and  be  computed  from  the  24th  day  of 
June  1821 ;  and  such  rates  or  assessments  shall  and  may 
be  made  and  collected  half  yearly  or  quarterly,  as  the 
said  trustees  shall  at  any  of  their  meetings  think  proper, 
and  shall  firom  time  to  time  direct,  so  as  such  rates  or 
assessments  do  not  exceed  in  the  whole  for  any  one  year 
(for  the  several  purposes  of  this  Act)  the  sum  of  one 
shilling  in  the  pound,  and  so  as  all  such  rates  and  assess- 
ments, from  and  after  the  making  of  the  first  rate  and 
assessment  hereby  directed  to  be  made  for  lighting  the 
said  hamlet,  shall  be  laid  upon  all  and  every  person  and 
persona  who  do  or  shall  inhabit,  hold,  use,  occupy,  be  in 
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1860.       possession  of,  or  enjoy  any  messuages,  tenements^  coach- 


Waterworks 

Cbmpany 

▼. 

Overseers  of 
MiiE  End 
Old  Town. 


East  London  houses,  Stables,  cellars,  vaults,  houses,  shops,  warehouses, 
or  other  buildings,  tenements,  or  hereditaments  situate 
and  being  in  such  of  the  streets,  squares,  lanes,  and  other 
public  passages  and  places  only  within  the  said  hamlel 
as  shall  from  time  to  time  be  lighted  by  virtue  of  this 
Act." 

Under  this  Act,  in  the  year  1850,  the  appellants  were 
assessed  to  a  lighting  rate,  against  which  they  appealed, 
and,  upon  argument  of  a  case  reserved  by  the  Quarter 
Sessions  for  the  opinion  of  this  Court,  were  successful  (a). 
Since  that  time  until  the  present  assessment,  the  appel- 
lants had  not  been  rated  or  assessed  to  the  lighting  rate 
in  respect  of  expenses  of  lighting. 

The  assessment  appealed  against  was  made,  under  the 
161st  section  of  The  Metropolis  Local  Management 
Act,  18  &  19  Vict  c.  120.,  upon  the  appellants,  who  are 
persons,  and  in  respect  of  property,  by  law  rateable  to 
the  relief  of  the  poor  in  the  said  hamlet. 

The  appellants  contended  that  they  were  not  liable 
to  be  rated  in  respect  of  their  said  property  asseased 
in  and  by  the  said  rate  in  respect  of  the  expenses  of 
lighting,  because,  at  the  time  of  the  passing  of  stat 
18  &  19  Vict  c.  120.,  their  said  property  was,  under 
the  said  local  Act,  wholly  exempted 'from  being  rated  io 
respect  of  such  expenses,  and  therefore  is  now  wholly 
exempted  by  the  operation  of  the  said  stat.  18  &  19 
Vict  c.  120.  The  respondents  contended  that  the  ap- 
pellants were  liable. 

The  question  for  the  opinion  of  the  Court  was,  Wbe- 


(a)  East  London  WatertDorka  Ccnupany  ▼.  Tnuius  for  Mils  End  Old 
Town,  17  Q.  B.  612. 
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ther  the  appellaDts    were  liable   to  be   rated  for  the 
expenses  of  lighting. 

If  the  Court  should  be  of  opinion  that  the  appellants 
were  not  liable  to  be  rated  for  the  expenses  of  lighting, 
then  the  said  assessment  was  to  be  reduced  by  the  sum 
of  I2i!.  lOs. ;  otherwise  the  rate  was  to  be  confirmed. 


1860. 

East  Lomdoh 

Waterworks 

Company 

V. 

OTerseers  of 
Mils  £hd 
Old  Tows. 


Keaney  for  the  respondents.  The  appellants  are  liable 
to  be  rated  for  the  expenses  of  lighting.  The  disputed^ 
rate  is  to  be  taken  to  have  been  a  lighting  rate  made  by 
the  respondents  under  The  Metropolis  Local  Manage-* 
ment  Act,  18  &  19  Vict  c.  120.  s.  161.,  which  enacts  that 
**8uch  rates  shall  be  levied  on  the  persons  and  in  respect 
of  the  property  by  law  rateable  to  the  relief  of  the  poor 
in  the  respective  parishes,  and  shall  be  assessed  upon  the 
net  annual  value  of  such  property  ascertained  by  the  rate 
for  the  time  being  for  the  relief  of  the  poor;'*  and  puts 
the  rates  in  all  respects  on  the  same  footing  as  the  poor 
rate.  Then  sect.  165  enacts  that  ^*in  every  parish  or 
part  of  a  parish  in  which,  under  any  other  Act"  than 
Stat.  3  &  4  fT.  4.  c.  90.,  referred  to  in  the  previous  part 
of  the  section,  ^'  land  is  now  rated,  in  respect  of  expenses 
of  lighting,  at  a  less  amount,  in  proportion  to  the  annual 
value  thereof,  than  houses,  or  is  now  wholly  exempted 
from  being  rated  in  respect  of  such  expenses,  such  land 
shall  continue  to  be  rated  to  every  lighting  rate  made 
under  this  Act,  at  such  less  amount,  or,  where  such  land 
is  now  wholly  exempted  as  aforesaid,  shall  be  wholly 
exempted  from  such  rate.**  The  only  question  there- 
fore is,  whether  the  land  occupied  by  the  appellants  was, 
at  the  time  of  the  passing  of  stat  18  &  19  Vict.  c.  120., 
wholly  exempted,  under  their  local  Act,  1  &  2  <?.  4. 
c.  Ixxii.,  from  being  rated  in  respect  of  expenses  of 
2  o  2 
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1860.  lighting.  The  local  Act  contains  no  clause  of  exemption 
East  Lomdoh  whatever.  Its  30th  section,  under  which  the  question 
^mM^y"  arises,  is  a  clause  of  imposition.  No  doubt,  the  omission 
Q^  ^'  .  in  that  section  of  the  word  "  land"  from  the  enumeration 
Mile  End  of  the  various  descriptions  of  property  thereby  declared 
rateable,  enabled  the  present  appellants  to  obtam  the 
judgment  of  this  Court  in  their  favour  in  East  IjmdcH 
Waterworks  Company  v.  Trustees  for  MUe  End  Old 
Town  (tfi),  that  their  property  did  not  come  within  any 
of  those  descriptions.  That  decision  only  shews  that 
the  local  Act  omitted  to  make  land  rateable  in  respect  of 
expenses  of  lighting ;  a  very  different  thing  from  wholly 
exempting  land  from  such  rateability.  The  Act  left 
land  as  it  found  it,  untouched  by  its  provisions.  In 
a  subsequent  case,  Regina  v.  East  London  fFaterumh 
Company  (i),  the  appellants  were  held  to  be  rateable  to 
a  paving  rate  in  respect  of  their  mains,  pipes  and  other 
apparatus  laid  down  within  the  paving  district,  as  for 
y  land"  occupied  by  them  ;  the  rate  being  made  under  a 
statute  which  mentioned  *'land'*  amongst  the  subjects 
made  liable  to  the  rate.  That  case  was  followed  by 
Regina  v.  Southwark  and  Vauxhall  Water  Company  {c), 
in  which^  also,  it  was  held  that  a  water  Company  are 
rateable  as  occupiers  of  the  land  which  they  occupy  by 
means  of  their  pipes*  Upon  the  question  whether  such 
land  is  to  be  considered  as  having  been  wholly  exempted 
from  lighting  rates  merely  because  it  did  not  fall  within 
the  enacting  words  of  stat.  1  &  2  G.  4.  c.  IxxiL  s.  30., 
the  remarks  of  the  Court,  with  respect  to  tithes,  in 
Hackney  and  Lamherhurst  TUhe  Commutation  Bent 
•  Charges  (d),  are  much  in  point.     The  Court,  in  giving 

(a)  17  Q.  JB.  612.  (6)  18  C-  A  706. 

(e)  6  £  #^.  1008.  {d)  eiB.j'E.  1. H ^ 
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judgment  in  that  case,  say :  '<  The  question  in  regard  to        i860, 
the  lighting  rate  is  of  more,  complexity.     It  is  imposed,    k^st  Londoh 
by  the  same  161st  section,  on  the  same  persons  and  in      c^ompimy 
respect  of  the  same  property.     There  is,  therefore,  the    overseers  of 
same  prima  facie  liability.     Before  the  passing  of  this     q^^^^^ 
Act,  the  lighting  rate  was  imposed,  under  the  Local  Act, 
4  G.  3.  c.  43.,  upon  '  houses^  shops,  warehouses,  coach- 
houses, stables  and  other  buildings :'  of  course  the  tithe 
owner  was  not  rateable  as  such ;  and  that  he  was  not 
rated  then  can  have  no  effect  on  his  rateability  now.  By 
sect.  165  of  Stat.  18  &  19  Vict  c.  120.,  any  land  which 
under  any  previous  Act  was  exempt  from  the  lighting 
rate  shall  continue  exempt :  but  even  if  tithes  could  be 
considered  as  then  exempt  merely  because  they  did  not 
fall  withing  the  enacting  words  of  stat  4  G.  3.,  still  they 
are  not  land;  and  to  this  word  no  larger  meaning  than 
its  own  is  given  by  the  interpretation  clause,  sect.  250, 
of  Stat.  18  &  19  Vict.  c.  120.     And  there  are  reasons  to 
be  found  in  the  context  for  confining  its  meaning  to 
what  it  ordinarily  imports."    *'  It  may  perhaps  be  thought 
.that  the  Legislature  did  not  intend  to  impose  this  rate 
on  the  owners  of  incorporeal  hereditaments.     But  we 
do  not  know  how  to  get  over  the  clear  words  of  sect.  161, 
which  make  liability  to  the  poor  rate  the  criterion^     We 
think,  therefore,  that  the  appellants  are  liable  to  this 
rate."    The  Court  appear  to  have  inclined  to  the  opinion 
that  positive  words  of  exemption  must  be  used  in  an 
Act,  in  order  that  property  may  be  said  to  be  "  wholly 
exempted  from  being  rated**  under  the  Act,  within  the 
meaning  of  stat.  18  &  19  Vict.  c.  120.  s.  165.     [Black- 
bum  J.     The  point  seems  to  have  passed  through  the 
minds  of  the  Court,  but  they  do  not  decide  it  either 
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1860.        ^ay.]     No  doubt,  the  language  of  the  Court  is  not  deci- 
£a8t  Londob  sive;  their  view,  however,  seems  to  have  been  that  pod- 
C^^^j  *    tive  words  of  exemption  are  necessary  in  order  to  get  rid 
OveiwePB  of    ^^^^^  liability  to  the  lighting  rate,  imposed  by  sect  161 
Mils  End     upon  all  land  liable  to  the  poor  rate.     The  expression 
in  sect  165,  "wholly  exempted"  "under  any"  "Act,** 
must  be  construed  strictly ;  and  it  is  to  be  observed  that 
it  differs  from  that  in  sect.  164 ;  which  section  exempts 
from  the  sewers'  rate  pl*operty  then  "  entitled  to  exemp- 
tion" therefrom.     [Cockbum  C.  J.    If  the  land  occupied 
by  the  appellants  could  not  be  rated  under  the  local  Act, 
was  it  not,  in  effect,  "  wholly  exempted"  under  that  Act? 
Crompton  J.     May  not  the  Queen's  carriages  be  said  to 
be  "  wholly  exempted'*  from  liability  to  turnpike  tolls, 
under  the  Turnpike  Acts,  although  no  liability  to  such 
tolls  was  ever  imposed  upon  them  by  statute  ?] 

Huddkston^  contra,  here  read  from  the  judgment  of 
ErU  J.  in  Plymouth  General  District  Hate  (a),  holding 
that  a  local  Act  which  "  made  all  the  tenements  forming 
the  populous  or  town  part  of"  a  "  borough  rateable,"  *'so, 
by  implication,  exempted  from  rate  all  the  tenements 
forming  the  residue  of  the  same  borough.^' 

Keane  continued.  The  question  whether  the  local 
Act  there  referred  to  had  the  effect  thus  stated  by  Erlei. 
was  not  discussed  in  that  case.  In  deciding  the  present 
case,  the  Court  can  look  only  to  the  language  of  stat 
18  &  19  Vict  c.  120.  s.  165.,  and  of  the  local  Act, 
I  &2  G.4.C.  Ixxii.  5.  30. 

Huddlisston,  for  the  appellants,  was  not  called  upon. 

(a)  KB.fE.&dh7Q7. 
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.  CocEBURN  C.  J,  The  constructioo  to  be  put  upon 
8tat.  18  &  19  Vict.  c.  120.  8.  165.9  is  very  plain  and 
simple.  It  is  obvious  that  the  intention  of  the  Legisla- 
ture was  that  if  the  result  of  the  previous  legislation 
had  been  that  land  was  not,  at  the  time  of  the  passing 
of  the  Act,  practically  rateable  to  the  lighting  rate,  the 
practical  exemption  thus  enjoyed  should  continue.  And 
I  think  that  the  words  used  are  fit  and  proper  to  give 
effect  to  that  intention. 


1860. 


East  London 
Waterworks 
Company 
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WiOHTMAN  J.  I  atn  of  the  same  opinion.  It  was 
manifestly  the  intention  of  the  Legislature  that  where 
land  was,  by  reason  of  any  existing  statute,  exempt  to  a 
certain  extent  from  the  lighting  rate,  it  should  continue 
to  have  the  benefit  of  exemption  to  that  extent ;  and 
that,  where  it  was  before  wholly  exempted^  it  should 
remain  wholly  exempted  stilL 

Cbompton  J.  The  point  at  issue  is  very  narrow.  I 
agree  with  the  opinion  of  Erie  J.  in  that  passage  of  his 
judgment  in  Plymouth  General  District  Rate  (a)  to  which 
Mr.  Huddleeton  has  referred  us ;  that  an  Act  which 
makes  a  particular  description  of  property  in  a  district 
rateable*  by  implication  exempts  from  rate  all  property 
in  the  district  not  comprised  in  that  description.  The 
property  of  the  appellants  was  thns^  by  implication, 
wholly  exempted  from  the  lighting  rate  by  the  local 
Act  And  I  have  no  doubt  but  that  the  intention  of 
Stat.  18  &  19  Vict  c.  120.  s.  165.  was  to  keep  in  force 
all  exemptions,  partial  or  total,  from  that  rate,  which  it 
found  in  existence. 


(a)  E,B.iK  707. 
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I860.  Blackburn  J.     I   am   of  the  same  opinion.    Ha 

East  Lonooh  ^'^^^^  would  have  us  interpolate  into  the  165th  section 

^m^y^  the  words  "  bj  express  enactment"*  after  '*  wholly  ex- 

^      ^'      ^  empted."* 

Oyersepre  of  "^ 

HxLB  End  Judirmeot  for  the  appellants. 

Old  Towm.  ^                           *  ^ 


^"^^^  OA.U   Alfbed  John  Acraman,  Edwabd  Thomas  Lucas 

January  20th.  ' 

and  James  Fallows,   assignees  of  Edmund 

GwTEB,  a  bankrupt,  against  Bates. 

On  11th  No-  npHE  first  count  of  the  declaration  was  in  trover  for 
Ta«^ed^to  *^®  conversion  by  defendant  of  the  goods  of  plain- 
defendwitthe  |iffg  gg  assignees  of  Gwyer^  a  bankrupt.  There  were 
^loJJ^^to  also  counts  for  money  had  and  received  by  defendant  for 
supposed,  both  the  use  of  plaintiffs  as  such  assignees,  and  upon  accounts 

by  him  and  de- 
fendant, to  be    Stated  between  defendant  and  plaintiffs  as  such  assignees. 

sail  for  £^-  Plcas.  1.  To  first  count,  not  guilty.  2.  To  same,  not 
caxw^fiom  ^  possessed.  3.  To  residue  of  declaration,  never  indebted. 
S^rtCoast  igg„^8  ihereon. 

B^ad  defendant       The  cause  Came  on  for  trial,  at  the  BrUtol  Summer 

sent  to  the  ^ 

master  of  the    Assizes,  1858,  before  ChanneU  B.,  when  a  verdict  was 

ship,  in  Africa, 

early  notice  of   taken  for  the  pbintifis  by  consent,  damages  10,0007., 

theassign- 
ment»  it  would 

have  reached  him  there  before  12th  Fthruary^  185S,  the  day  on  which  the  ship  aetoaUy  set 
sail  thence  on  her  homeward  voyage.  Defendant,  howeyer,  did  not  send  tne  notice  tifl 
23rd  January,  1858,  and  the  notice  then  sent  never  reached  the  master.  On  1st  March, 
1868,  A.  became  bankrupt.  On  14th  Avril,  1858,  the  ship  arrired  in  England;  and  on 
the  same  day  tha  master,  who  then  first  nad  actual  notice  of  the  assignment,  deliyered  the 
(Bargo  to  defendant,  notwithstanding  a  demand  of  it  by  A.*8  assignees  in  bankruptcy. 

field,  that  defendant,  not  A,*b  assignees  in  bankruptcy,  was  entitled  to  the  cargo ;  for 
that  it  was  not  in  the  possession,  order,  or  disposition  of  A,  at  the  time  of  his  bankrupu^, 
with  the  consent  of  the  true  owner,  defendant^  within  stat.  12  &  13  Vict  c  106.  s,  125., 
the  facts  of  the  case  shewing  that  defendant  was  guilty  of  no  laches  in  omitting  to  send 
the  master  of  the  ship  earlier  notice  of  the  assignment. 

Quisre,  whether,  under  the  circumstances,  defendant  need  haye  sent  the  master  any 
notice  of  the  assignment  at  alL 


AORAMAH 

▼  . 

Bates. 
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sabject  to  a  case,  which  stated,  in  subetance,  as  fol-        1350. 
lows. 

The  plaintiffs  Lucas  and  Fallows  are  the  creditors* 
assignees,  and  the  plaintiff  Acraman  is  the  o£Bcial  assig- 
nee, of  Edmund  Guyer,  who  for  some  years  previous  to, 
and  up  to  the  date  of  his  bankruptcy,  which  occurred  on 
Ist  March,  1858,  as  hereinafter  mentioned,  carried  on 
business  in  Bristol  as  an  African  merchant  and  ship- 
owner, under  the  firm  of  Edmund  Gwyer  &  Son,  ship- 
ping cargoes  of  goods  for  sale  and  barter  on  the  coast  of 
Africa^  and  obtaining  thence  the  produce  of  the  country. 
The  action  was  brought  on  25th  June,  1858,  to  recover 
the  value  of  the  cargo  of  a  ship  called  Esterias.  This 
ship  was,  in  March,  1857,  the  property  of  the  bankrupt, 
and  in  that  month  she  sailed  from  Bristol  with  a  cargo 
of  goods  of  the  bankrupt,  under  the  command  of  Henry 
Jewell,  as  master,  whose  instructions  were  to  sell  and 
dispose  of  the  outward  cargo  on  the  coast  of  Africa  in 
the  usual  way,  and  with  the  proceeds  to  obtain  and  to 
bring  home  to  Bristol bl  cargo  of  palm  oil,  gold  dust,  ivory 
and  other  African  produce.  On  13lh  May,  1857,  the 
bankrupt  wrote  and  shortly  after  sent  by  a  ship  from 
Bristol,  bound  on  a  voyage  to  the  West  Coast  of  Africa, 
a  letter  addressed  to  the  said  Captain  Henry  Jewell,  as 
follows. 

« Captain  H.  JewelL        ^'Bristol,  13th  May,  1857. 

«  Dear  Sir, — We  send  this  by  The  Porto  Novo,  and  hope 
you  had  a  speedy  voyage  out.  Immediately  on  receipt 
of  this  you  will  make  out  a  bill  of  lading  for  what  oil 
you  have  on  board,  and  forward  to  us.  No  doubt. 
Captain  Townsend  will  call  at  the  Forts^  and  then  he 
will  post  it  for  you.  You  must  make  a  quick  voyage 
this  time  to  make  up  for  the  last,  as  we  shall  espect  to 
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1860,        Bee  you  home  in  October.     Trusting  you  will  make  a 
prosperous  and  speedy  voyage  and  enjoy  good  health, 
^  We  remain,  yours  very  truly, 

''E.  Gwyer  &  Son." 
"  Favoured  per  Captain  Towruend^  barque  Porto  Novo. 
**  Captain  H.  Jewell,  Esterias,  West  Coast  of  Africa.'* 

On  18th  July,  1857,  the  bankrupt  wrote  and  shortly 
after  sent  by  another  ship,  bound  on  a  voyage  from  Bristol 
to  the  West  Coast  of  Africa,  another  letter  addressed  to 
the  said  Henry  Jewell,  as  follows. 

"  Captain  H.  Jewell  «'  BriHol,  18th  Jufy,  1857. 
"Dear  Sir, — We  have  not  yet  heard  from  you,  but 
know  of  your  arrival  out  only  by  one  of  Messrs.  Lucas's 
captains  writing  it  on  the  back  of  one  of  our  letters. 
We  feel  convinced  you  should  make  a  quick  voyage, 
from  what  Captain  Blannin  tells  us,  as  oil  was  very  plen* 
tiful,  and  very  few  vessels  to  load  to  windward.  Captain 
Blannin  will  leave  here  again  about  the  10th  September^ 
but  we  hope  you  will  have  left  the  coast  before  the  time 
he  arrives  out ;  but  should  you  not,  you  will  know  by 
this  when  to  look  out  for  him.  You  will  probably  not 
hear  from  us  again,  as  no  ship  will  be  leaving  here.  Oil 
still  keeps  up  to  447.  here,  and  it  is  uncertain  as  to  its 
going  higher,  but  it  will  not  be  much  lower.  We  hope 
you  have  succeeded  in  buying  your  oil  low,  and  particu- 
larly that  you  had  proper  measure. 

"  Wishing  you  health, 
"  We  are  yours  truly, 

«  Edmund  Gwyer  &  Son." 
**  Favoured  by  Captain  Heslop, 
"  Captain  H.  Jewell,  schooner  Esterias, 
«  West  Coast  of  Africa.'' 
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The  fact  of  the  bankrapt  having  written  and  sent  these  1860. 
two  letters  at  the  time  and  as  above  stated  was  admitted  aoramah 
at  the  triaL  There  was  no  proof  whether  these  letters^  batu. 
or  either  of  them,  had  or  had  not  reached  CsLpiBin  Jewell 
or  the  ship  Esterias.  The  defendant  was  and  is  one  of 
the  registered  public  officers  of  7%e  West  of  England  and 
South  Wales  District  Bank^  a  joint-stock  banking  Com* 
pan;  having  its  principal  place  of  business  at  Bristol. 
•The  bankrupt  had  been  for  some  time  before  August^ 
1857,  a  customer  of  the  bank,  and  in  that  month,  for 
securing  the  account  current  of  the  bankrupt  with  the 
bank,  and  interest/ he  entered  into  a  deed,  dated  31st 
Auffust,  1857,  a  copy  of  which  accompanied  and  was  to 
be  taken  as  part  of  the  case,  purporting  to  assign  the  ship 
Esterias  to  the  defendant  and  Henry  Were  (since  de- 
ceased), two  of  the  registered  public  officers  of  the  said 
banking  Company,  for  the  benefit  of  the  banking  Com- 
pany, as  therein  mentioned.  The  said  assignment  was 
duly  registered  by  the  defendant  and  Henry  Were  as 
mortgagees.  The  ship  was  afterwards  sold,  and  the  pro- 
ceeds received  by  the  banking  Company.  On  11th 
November^  1857,  the  bankrupt,  for  the  considerations 
therein  mentioned,  executed  the  deed  bearing  that  date, 
purporting  to  assign  the  cargo,  goods,  merchandize  and 
premises  therein  mentioned,  to  the  defendant  and  Henry 
Were  (since  deceased),  for  the  benefit  of  the  banking 
Company,  a  copy  of  which  last  mentioned  deed  also 
accompanied  and  was  to  be  taken  as  part  of  the  case. 
Henry  Were^  in  the  deed  mentioned,  died  before  action 
brought.  On  22nd  Januaryf  1858,  a  notice  was  drawn 
up,  signed  by  the  defendant  and  Henry  Were,  in  the 
words  and  figures  following. 
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I860.  "  Bristol,  22Dd  January,  1858.** 

AcRAMAH      *'  '^^  ^^®  Captain  or  Master  of  the  brig  EsterUu  and  to 
-qJ^^  all  others  whom  it  may  concern.'* 

**  Sir.  We,  the  undersigned,  John  Bates  2x16.  Henry  Were, 
two  of  the  registered  public  officers  of  The  WestofEngland 
and  South  Wales  District  Banking  Company,  do  hereby 
give  you  notice  that,  by  a  mortgage  dated  Slst  August, 
1857,  Mr.  Edmund  Gwyer  of  this  City  mortgaged  the 
brig  Esterias  to  us,  on  behalf  of  the  banking  Company^ 
for  securing  to  the  said  banking  Company  the  balance 
of  his  banking  account;  and  that  by  a  deed  dated  lltb 
November,  1857,  the  said  Mr.  Edmund  Choyer,  for  the 
consideration  therein  mentioned,  assigned  unto  us,  by 
way  of  mortgage,  all  the  cargo  of  gold,  gold  dust,  ivory, 
palm  oil  and  other  goods  or  merchandize  with  which  the 
said  brig  Esterias  was  then  laden,  and  all  other,  if  any, 
the  cargo,  goods  and  merchandize  whatsoever,  which 
should  at  any  time  or  times  thereafter,  before  her  nest 
arrival  at  Bristol,  be  placed  on  board  the  said  brig^  or 
with  which  she  should  be  laden  at  the  time  of  such 
arrival,  and  the  full  benefit  and  advantage  thereof;  To 
hold  the  same  unto  us,  the  said  John  Bates  and  Henry 
Were,  our  executors,  administrators  and  assigns,  for 
further  securing  the  said  balance  of  Mr.  Edmund  Gwyer\ 
banking  account  And  we  hereby  give  you  further 
notice,  and  require  you  to  forward  to  us,  and  not  to  the 
said  Mr.  Edmund  Gwyer,  or  any  person  other  than  to 
us,  the  bill  or  bills  of  lading  of  the  cargo  of  the  said  brig 
Esterias,  and  so  soon  as  you  shall  arrive  off  the  coast  of 
England,  on  your  return  from  your  present  voyage,  to 
proceed  with  the  said  ship  and  cargo  to  the  port  oi Bristol 
aforesaid,  and  to  no  other  port  in  the  United  Kingdom 
or  elsewhere  without  our  authority  or  by  our  direction. 
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And  we  hereby  give  you  further  notioe»  and  also  require  1860. 
you  not  to  part  with  or  dispose  of  the  cargo  of  the  said  ao&amaii 
brig  JSsteriaSf  or  any  part  thereof,  to  any  person  or  BATBa. 
persons  whomsoever,  other  than  to  us,  the  said  John  Bates 
and  Henry  Were^  and  that,  upon  your  arrival  in  Bristol^ 
you  do  forthwith  give  us  notice  thereof.  And  we  further 
give  you  notice  not  to  pay  over  any  moneys  which  may 
become  due  and  payable  to  you^  or  which  you  may 
receive  as  captain  of  the  said  brig  Esterias,  or  otherwise 
in  connexion  with  her,  to  any  person  or  persons  other 
than  to  us,  the  said  John  Bates  and  Henry  fVere,  or  to 
such  other  person  or  persons  as  shall  be  duly  authorized 
by  us  to  receive  the  same.  And  we  further  give  you 
notice  that  if  you  shall  hereafter  pay,  or  cause  or  permit 
to  be  paid,  any  such  moneys  as  aforesaid  to  any  other 
person  or  persons,  contrary  to  the  notice  and  requisition 
hereinbefore  contained  in  that  bebalf,  or  shall  otherwise 
act  contrary  to  the  terms  of  this  notice  and  the  requisi- 
tion hereinbefore  contained,  you  will  be  held  liable  and 
answerable  for  the  accounts  so  patd^  or  for  any  loss, 
damage,  or  expense,  which  may  be  incurred  by  us,  the 
said  John  Bates  and  Henry  Were^  or  the  said  Banking 
Company,  by  reason  or  in  consequence  thereof,  and 
proceedings  at  law  will  be  commenced  against  you  (a). 
(Signed)        *' John  Bates. 

**  Henry  Were.'' 

This  notice  was  posted  at  Bristol  on  23rd  January^ 
1858,  directed  to  the  captain  of  The  Esterias,  West  Coast 
of  Africa. 

At  the  date  of  the  assignment  of  11  th  November,  1857, 
before  referred  to,  The  Esterias  was  in  &ct  on  the  West 

(a)  The  effect  of  the  deed  of  11th  Nwember,  1857,  sufficiently  appears 
from  this  notice. 
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1860.        appointed  trade  assignees  on  23rd  March,  1858.     The 

AcEAMAH      Estertas  arrived  in  the  Bristol  riyer  on  14  th  Aprils  1858 ; 

Batb0.        ^°^  ^^  ^^^  arrival  there  on  that  day  one  Vawles  went 

on  board  to  take  possession  of  the  ship  and  cargo  for  the 

banking  Compan  j,  and  he  delivered  to  Crispin,  on  going 

on  boards  a  letter  dated  6th  March,  1858,  as  follows. 

"Sir, 

''  We  beg  to  send  jou  a  copy  of  a  notice  which 
we  some  time  since  forwarded  to  yoo ;  and,  as  solicitors 
for  and  on  behalf  of  the  mortgagees  of  the  ship  and  cargo, 
we  have  to  request  that  you  will  deliver  the  possession  of 
both  ship  and  cai^o  to  Messrs.  ibf.  Whitwellif  iSi(m»whoin 
we  have  authorized  to  take  possession. 

'*  We  are  Sir,  your  obdt  servts. 
•«  To  the  Captain  or  Master  of  "  Savery,  Clark  &  Co.* 
the  brig  Esterias.^* 
This  letter  had  been  written  on  6th  March,  in  antici- 
pation of  the  ship's  arrival,  aod  the  notice  enclosed  was 
a  copy  of  the  notice  hereinbefore  set  forth,  dated  22nd 
January,  and  posted  on  23rd  January^  1858.  The 
above  letter  and  notice,  so  delivered  to  Crispin  on  14th 
April,  for  the  first  time  gave  him  notice  of  the  assignment 
to  the  defendant  (the  notice  of  22nd  January  having 
never  reached  him).  There  was  no  proof  at  the  trial  of 
any  notice  to  or  knowledge  by  Crispin,  prior  to  14th  jfpril, 
of  the  bankruptcy  of  Gwyer.  Vowles  was  duly  autho- 
rized to  take  possession  of  the  ship  and  cai^  for  the 
defendant,  claiming  to  be  the  mortgagee  thereof,  and 
possession  thereof  was  had  by  and  retained  on  behalf  of 
the  banking  Company  until  the  sale  and  disposition  of 
the  cargo  by  them.  Very  shortly  after  Vowles  had  come 
on  board  The  Esterias,  as  aforesaid,  and  had  delivered 
the  above  notice  and  letter,  the  messenger  from  the  Court 
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of  bankruptcy  also  went  on  board  the  ship^  and  demanded        i860, 
from  Crispin  the  possession  of  the  cargo  on  behalf  of  the    "aoramah 
assignees  of  the  bankrupt,  which  Crispin  refused  to  give.        baw. 
The  assignees  continued  to  insist  on  their  right  to  the 
cargoy  but  it  was  delivered  by  Crispin  to  WldtweU&  Son, 
on  behalf  of  the  banking  Company,  and  by  them  sold  on 
their  account    An  order  for  sale  of  the  cargo  was  duly 
made  by  the  Court  of  Bankruptcy  upon  the  application 
of  the  plaintifisy  as  assignees  of  Gvoyer^  before  the  action 
was  brought,  to  enable  them  to  sue  in  respect  of  any 
title  which  they  might  have  under  sect.  125  of  The 
Bankrupt  Law  Consolidation  Act,  1849. 

It  was  agreed  that  the  Court  should  have  power  to 
draw  inferences  of  fact 

If  the  Court  should  be  of  opinion  that  the  plaintifis 
were  not  entitled  to  recover  damages  in  respect  of  the 
conversion  of  the  goods,  which  constituted  the  cargo  of 
TI^EsteriaSt  the  verdict  was  to  be  entered  for  the 
defendant 

Montague  Smithy  for  the  plaintiffs  (a).  The  question 
is  whether  the  cargo  was,  at  the  time  of  Gwya^^  bank- 
ruptcy^.in  his  possession,  order,  or  disposition,  with  the 
consent  of  the  true  owners,  the  banking  Company 
represented  by  the  defendant  It  is  contended  that  it 
was  so  within  the  meaning  of  The  Bankrupt  Law  Con- 
solidation Act,  1849,  12  &  13  Vict  c.  106.  s.  125.  Thd 
banking  Company  became  the  true  owners  of  the  cargo 
on  11th  November^  1857,  and  were  bound  to  send  out  to 
Africoj  at  the  earliest  reasonable  moment  after  that  date, 

(a)  On  Tunday,  January  VHSol, 
VOL.  n.  2   H  E.   &  B. 
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1860.  notice  to  the  master  of  The  Esierias  of  the  aasignineiit  of 
Ao&AMiji  the  cargo  by  Gwyer  to  them ;  in  order  to  put  an  end  to 
bIw.  Gwyer\  possession,  with  their  consent,  of  the  cargo. 
Until  that  was  done,  the  possession  of  the  cargo  b;  the 
master  of  the  ship  was  the  possession  of  Gwyer.  The 
case  finds  that  no  such  notice  was  sent  out  until  23rd 
January^  1858,  upwards  of  two  months  after  the  assign- 
ment, and  too  late  for  the  notice  to  reach  the  coast 
where  The  Esterias  had  been  until  after  Gwyer^s  bank* 
ruptcy.  Had  the  notice  been  sent  immediately  after 
llth  November^  or  even  as.  late  as  16th  December^  IS57, 
it  would  have  reached  The  Extendi  before  she  sailed  on 
her  homeward  voyage,  and  before  the  bankruptcy.  In 
Belcher  t.  Bellamy  (a)  notice  of  the  assignment  by  a 
creditor  to  a  third  person,  of  a  debt  due  to  him  from  a 
debtor  residing  in  Australia^  was  sent  out  by  letter  to 
the  debtor  in  Australia  within  a  reasonable  time  after 
the  assignment  The  creditor  having  been  adjudicated 
bankrupt  before  the  letter  could  have  reached  Australia, 
it  was  held  that  the  debt  could  not  be  said  to  remain  in 
the  order  and  disposition  of  the  bankrupt  with  the  con- 
sent of  the  true  owner,  within  the  meaning  of  the  Bank- 
rupt Act  then  in  force,  6  G.  4*  c.J6.  s.  72. ;  the  ground 
of  the  decision  being  that  the  true  owner,  the  assignee  of 
the  debt,  had  taken  every  possible  step  to  obtain  posses- 
sion of  it  [Cromptan  J.  Is  there  any  authority  that  it 
is  necessary  to  give  notice  of  an  assignment  of  chattels?] 
The  same  principle  must  apply  to  chattels  as  to  debts,  in 
a  case  where  it  is  impossible  for  th^  assignee  to  take 
immediate  physical  possession  of  the  chattels  assigned. 
In  Bum  V.  Carvalho  (b)  Lord  Chancellor  Cattmhamy 

{a)  2  Exch,  303.  (ft)  4  Myl  #  O.  690. 
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differing  from  the  Court  of  Exchequer  Chamber  (a),  held  is60. 
that  a  letter  sent  by  a  merchant  in  England  to  his  agent  acbamam 
at  a  foreign  port,  directing  the  latter  to  hand  over  to  the  baim. 
agent  there  of  a  London  house,  to  which  the  merchant 
was  indebted,  goods  of  the  merchant  in  his  agent*s  pos- 
session there,  amounted  to  an  equitable  assignment  of 
those  goods  by  the  merchant  to  the  London  house ;  and 
further  that,  the  bankruptcy  of  the  merchant  having 
intervened  before  it  was  possible  for  the  letter  to  reach 
the  foreign  port,  the  goods  were  not  in  his  order  and 
disposition  at  the  time  of  his  bankruptcy  with  the  con* 
sent  of  the  true  owner.  The  Lord  Chancellor  expressly 
rested  his  judgment  on  the  admitted  impossibility  for 
the  letter  to  have  reached  its  destination  before  the 
bankruptcy  happened.  He  says  {b)  :  "  It  was  argued 
that  the  goods  in  the  hands  of  Byo"  (the  agent  of  the 
assignor  at  the  foreign  port)  '^were  in  the  order  and 
disposition  of  Fortunato^  (the  assignor)  "  at  the  time  of 
his  bankruptcy,  and  that  they,  therefore,  passed  to  his 
assignees  (c);  but  that  argument  appears  to  be  excluded 
by  the**  *'  admissionss,  as  I  must  take  it  as  a  fact  that  there 
was  no  possibility  of  informing  Jt^o  of  the  equitable 
assignment  before  the  act  of  bankruptcy.  There  is, 
therefore,  the  absence  of  the  consent  of  the  owner." 
In  Langton  v.  Horton  {d)^  the  equitable  title  of  the  mort- 
gagees of  the  present  and  future  cargo  of  a  ship,  which 
was  on  her  voyage  at  the  time  of  the  mortgage,  to  the 
cargo,  was  held  to  be  perfected  by  notice  of  the  mortgage 
sent  to  the  master  of  the  ship  and  received  by  him  during 

(a)  Bum  y.  Carvalho,  \  A.  f  E,  883.    Affirming  Carvalho  y.  Bum, 
^B.4'Ad,3S2. 

(6)  4  Mjfl.  4"  Or*  703b  (c)  i.  e.  the  asngnees  in  banknxptcy. 

(<Q  1  Hare,  649. 
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1860.  the  voyage;  WigramY.  C,  in  giving  judgment,  say- 
AoEAMAH      iog  (fl)^  "The  ship  was  at  sea  at  the  time  the  deed  of 

BATia»  assignment  was  made."  ''At  that  time  the  parties  could 
do  nothing  more  in  this  country  with  reference  to  the 
cargo,  than  execute  an  assignment  purporting  to  assign 
such  interest  as  Birnie^  (the  mortgagor)  "had, — send  a 
notice  of  the  assignment  to  the  master  of  the  ship, — and 
await  the  arrival  of  the  ship  and  cargo.''  That  is  an 
authority  that  it  is  eieential,  in  such  cases,  to  send  out 
notice  to  the  master  of  the  ship  of  the  assignment  of  the 
carga  [CromptonJ*  Suppose  that,  in  the  present  case,  the 
banking  Company  had  sent  the  master  an  earlier  notice 
of  the  assignment,  and  that  the  notice  had  miscarried  ?] 
They  would  then  at  all  events  have  done  their  best,  and 
would  have  done  enough,  if  the  notice  had  miscarried 
without  their  default.  As  it  is,  however,  they  must  take 
the  consequences  of  their  own  neglect 

J.  D.  Cokridye^  for  the  defendants.  First;  the  present 
is  not  a.  case  of  goods  having  been  in  the  possession, 
order,  or  disposition  of  the  bankrupt,  with  the  consent 
of  the  true  owner,  within  sect.  125  of  stat.  12  &  13  Ftd. 
c.  106.  Secondly ;  supposing  that  the  facts  do  bring  the 
case  within  that  section,  no  notice  was  necessary,  under 
the  section,  to  determine  the  consent  of  the  true  owner 
to  the  bankrupt's  possession  of  the  goods.  Thirdly;  even 
if  such  a  notice  was  necessary,  it  was  given,  and  given  in 
perfectly  good  time.  The  question  whether  goods  are 
in  the  reputed  ownership  of  a  bankrupt,  at  his  bankruptcy, 
is  one  of  fact,  not  of  law.  Looking  at  the  facts,  here, 
it  appears  that  at  the  date  of  the  deed  of  assignment  of 
the  cargo,  11th  November,  1857,  the  ship,  as  the  deed 
(a)  1  Hare,  667. 
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recited^  was  on  the  West  Coast  of  Africa.  The  bank-  i860, 
rupt's  letters  of  13th  May,  and  18th  July,  1857,  to  the  aobamam 
captain^  clearly  shew  that  the  bankrupt  must,  in  November,  bItes, 
have  expected  that  the  ship  was  on  the  eve  of  returning 
home.  Where  was  the  necessity  for  the  defendant,  know- 
ing these  facts,  to  send  off  to  Africa  a  notice  which  he 
could  have  no  reason  for  thinking  would  reach  the  ship 
before  she  had  started  on  the  homeward  voyage?  [Cock" 
turn  C.  J.  The  notice  was  sent,  in  fact.  The  other 
side  would  say  that,  by  sending  the  notice,  in  January, 
the  defendant  shewed  that  he  did  not  then  think  that 
the  ship  was  on  her  way  home.]  No  doubt,  as  time  went 
on  and  the  ship  did  not  arrive,  the  defendant  became 
uneasy,  and  sent  the  notice  by  way  of  caution.  The 
impression  which  he  would  derive  from  a  perusal  of  the 
bankrupt's,  letters,  before  referred  to,  namely,  that  the 
ship  might  be  expected  home  shortly,  accounts  for  his 
delay  between  November  and  January  in  sending  the 
notice.     [He  was  then  stopped.] 

Montague  Smith,  in  reply.  When  goods  are  assigned, 
which  remain  in  the  possession  or  disposition  of  the 
assignor,  the  assignee,  if  he  wishes  to  rebut  the  presump- 
tion that  they  so  remain  with  his  consent,  is  bound  to 
give  notice  of  the  assignment  to  the  person  who  holds 
them  for  the  assignor.  If  there  is  any  uncertainty  as  to 
where  the  goods  are,  the  assignee  must  still  do  all  he  can 
in  order  to  give  the  notice,  if  possible.  In  the  present 
case,  granting  that  there  was  considerable  uncertainty  as 
to  the  time  of  the  return  of  the  ship,  the  defendant  ought, 
on  that  very  account,  to  have  sent  out  notice  of  the 
assignment  of  the  cargo  at  the  earliest  possible  opportu- 
nity.    [Cochbum  (/.  J.     At  the  date  of  the  assignment 
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1860.  the  defendant  may  well  have  supposed  that  the  ship  was 
'^OBAM^H  about  to  sail,  if  not  then  actually  sailing,  homewards 
Bates.  ^^™  Afrtca.  No  doubt  arose  as  to  her  remaining  longer 
on  the  coast  of  Africa^  until  afterwards.  The  delay  in 
sending  the  notice  is  not,  therefore,  attributable  to  the 
defendant's  laches.]  It  was  imperative  on  the  defendant 
to  send  early  notice  of  the  assignment,  to  meet  the  con- 
tingency of  the  fbrther  detention  of  the  ship  abroad. 
The  event  has  proved  that  the  notice,  if  sent  with  dae 
promptness,  would  have  been  in  time. 

CocKBURN  C.  J,  This  is  a  pnre  question  of  fiust,  not 
of  law:  and  upon  this  question  of  fact  there  is  no 
evidence  to  satisfy  us,  as  a  jury,  that  the  goods  were  left 
in  the  possession,  order,  or  disposition  of  the  bankrupt 
with  the  consent  of  the  true  owners.  The  circamstances 
of  the  case  shew  that  there  was  no  laches  on  the  part  of 
the  defendant  from  which  any  consent  of  the  true  owners 
can  be  inferred.  Our  judgment  must  therefore  be  for 
the  defendant 

(WiOHTMAN  J.  was  absent) 

Cbompton  J.  I  am  of  the  same  opinion.  It  must 
not  be  supposed  that  we  think  it  was  necessary,  as  a 
matter  of  law,  to  give  notice  of  the  assignment  of  the 
cargo.  But,  as  a  question  of  fact,  we  think  that  no 
laches  has  been  shewn  on  the  part  of  the  defendant  He 
did  everything  that  he  reasonably  could  under  the  cir- 
cumstances. 

HtLL  J.  I  am  of  the  same  opinion.  We  must  not 
be  taken  to  give  an  opinion  either  way  on  the  question 
whether  notice  of  the   assignment   of  the  cargo   was 
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necessary.  The  question  for  us  to  determine  is  one  of  I860, 
evidence;  whether^  that  is,  there  is  any  evidence  before  ackaman 
us  that  the  cargo  was  in  the  order  and  disposition  of  the  batm. 
bankrupt,  at  the  time  of  his  bankruptcy,  with  the  consent 
of  the  true  owner.  In  Joy  v.  Campbell(^a)  Lord  Redesdale 
explains  the  possession^  order  and  disposition  of  goods  by 
a  bankrupt  with  the  consent  of  the  true  owner  to  be  ^*  where 
the  possession,  order  and  disposition  is  in  a  person  who 
is  not  the  owner,  to  whom  they  do  not  properly  belong, 
and  who  ought  not  to  have  them,  but  whom  the  owner 
permits,  unconscientiously  as  the  Act  supposes,  to  have 
such  order  and  disposition.  The  object  was  to  prevent 
deceit  by  a  trader  from  the  visible  possession  of  a  pro- 
perty to  which  he  was  not  entitled:  but  in  the  construc- 
tion of  the  Act,  the  nature  of  the  possession  has  always 
been  considered,  and  the  words  have  been  construed  to 
mean  possession  of  the  goods  of  another  with  the  consent 
of  the  true  owner."  Applyioglhat  doctrine  to  the  facts 
of  the  present  case,  we  have  to  see  what  was  the  nature 
of  the  bankrupt's  possession  of  the  cargo,  and  whether 
it  was  unconscientiously  allowed  by  the  true  owners  to 
remain  in  his  order  and  disposition.  Looking  at  the 
ship's  supposed  position  at  the  time  of  the  assignment, 
when  she  was  supposed  to  be  on  her  voyage  home,  it  is 
impossible  to  come  to  the  conclusion  that  there  was  any- 
thing unconscientious,  or  any  laches,  in  the  conduct  of 
the  defendant  in  not  sending  out  immediate  notice  to  the 
master  of  the  ship,  of  the  assignment;  or  that  his  omis- 
sion to  do  so  left  the  cargo  iu  the  order  and  disposition 
of  the  bankrupt,  at  his  bankruptcy,  within  the  meaning 
of  Stat  12  &  13  Vict.  c.  106.  8.  125. 

Judgment  for  the  defendant, 
(a)  1  Sch.  i'  Lef.  ^2:^,  336. 
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Isaac  Badger  and  Philip  Williams  against 
Charles  Shaw  and  John  Griffin  Walkeb, 
assignees  of  Joseph  Whitbhouse  and  Wil- 
liam Jeffries,  bankrupts. 

If  goods  as-      QPECIAL  case  stated  by  consent  of  tbe  parties  and 

Biened  by  a        O 

bm  of  sale  by  order  of  Blackburn  J.,  without  pleadings ;  under 

by  the  person    The  (vomtnon  Law  Procedure  Act,  1852,  15  &  16  Viet 

to  whom  the  ^/t         ^/» 

c.  76.  s.  46. 

In  the  year  1852,  Joseph  Whitehouse  and  William 
Jeffries  purchased,  from  The  Galvanized  Iron  Company^ 
certain  land,  furnaces,  forges  and  buildings,  with  the 
appurtenances,  known  as  The  Phcenix  Iron  Works,  situ- 
ate at  West  Bromwichf  in  the  county  of  Stafford,  subject 
rapt,  the  to  two  mortgages  of  SOOOiL  and  2657iL  I6s.  Sd,  respec- 

thebiU  of  sale  tively ;  and  by  an  indenture  of  24th  September,  1854, 
the^bank"       ^^®  ^^^  ^^^^  conveyed  to  the  said  Joseph  Whitehouse 


bill  of  sale  is 
giTen  to  re- 
main in  the 
possession  of 
the  person 
who  ffires  it, 
and  me  latter, 
while  still  in 
possession  of 
the  goods, 
becomes  bank- 


raptcy  hap- 
pened, dnly 
registered 


and  William  Jeffries  accordingly.     On  30tb  Jpril,  1855, 

the  said  Joseph  Whitehouse  and  William  Jeffries,  who  had 
nnderstat  ,    '^  ,  . 

17  &  18  Vict,   for  some  time  kept  a  banking  account  with  The  Dudley 
c»  3($,  s»  1., 
will  not  pre-     and  West  Bromwich  Banking  Company,  were  indebted 

comprised^  to  the  banking  Company,  on  the  balance  of  their  account, 

^IwSgto'Se   *"  the  sum  of  18,549/.  Us.  Id.,  for  advances,  discounts 

^^r°Se        ^°^  advices  of  bills  and  otherwise.     In  order  to  secure 

^^P*g^      to  the  banking  Company  the  amount  then  due  on  the 

rapt  Law  Con- 
solidation Act, 

12  &  13  Vict.  c.  106.  8, 125.,  as  goods  in  the  possession,  order,  or  disposition  of  the 
bankrupt,  at  the  time  he  became  bankrupt,  with  the  consent  of  the  true  owner. 

Stat  17  &  18  Vict,  c,  36.  does  not  in  any  degree  narrow  the  appli(»tion  of  the 
doctrine  of  reputed  ownership  in  bankruptcy. 
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balance^  and  any  further  moneys  which  might  thereafter  i860, 
become  due  to  them  from  the  said  Joseph  fFhitehau$e  ^xi>q^k 
and  ffiUiam  Jeffries^  to  an  amount  not  exceeding  in  the 
whole  \SfiOOh,  the  latter  agreed  to  mortgage  to  the 
pluutiflsy  as  trustees  for  the  said  banking  Company  (sub- 
ject to  the  said  previously  existing  mortgages),  the  said 
Phcenix  Iron  Works  above  mentioned,  and  also  the  en- 
gines, machinery,  apparatus,  implements,  utensils,  fix* 
tures  and  other  articles  and  things  in,  upon,  or  about  the 
said  ironworks,  and  belonging  to  the  said  Joseph  White- 
house  and  Wiltiam  Jeffries.  The  said  Joseph  Whitehouse 
and  William  Jeffries  did  accordingly,  on  30th  Aprils 
1855,  execute  to  the  plaintiffs,  as  such  trustees,  a  deed 
of  mortgage  of  the  said  works  and  property,  a  copy 
of  which  accompanied  the  case  and  was  to  be  taken  as 
part  of  it.  A  schedule  was  annexed  to  the  deed,  in 
which  was  set  forth  a  list  of  the  several  engines,  whim- 
seys,  machinery,  apparatus,  implements,  utensils,  append- 
ages, fixtures  and  other  articles  and  things,  comprised  in 
the  said  mortgage  security.  This  indenture  was  after- 
wards, and  within  twenty-one  days  after  its  execution, 
duly  registered  under  stat.  17  &  18  Vict  e.  36.,  entituled, 
"  An  Act  for  preventing  frauds  upon  creditors  by  secret 
bilk  of  sale  of  personal  chattels,**  as  a  mortgage  of  per- 
sonal chattels,  and  all  the  formalities  prescribed  by  that 
Act  were  duly  complied  with.  The  plaintifis  never  en- 
tered into  possession  of  the  said  works,  or  of  any  of  the 
mortgaged  premises,  and  the  said  Joseph  Whitehouse  and 
WilUam  Jeffries  continued  in  the  actual  possession  and  oc- 
cupation, and  apparently  in  the  ownership  of  the  said  works 
and  premises  up  to  and  at  the  times  of  the  filing  of  their 
petition  fer  arrangement,  and  of  their  being  adjudicated 
bankrupts,  as  next  hereinafter  respectively  mentioned.  On 
25tb  June,  1855,  the  said  Joseph  Whitehouse  and  WilUam 
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1860.  Jeffrki  filed  in  the  Court  of  Bankruptcj  at  Birmingham 
Badqbe      ^  petition  for  arrangement^  under  the  2 1 1  th  section  of  The 

Shaw  Bankrupt  Law  Consolidation  Aety  1849»  and,  on  16th 
August  following,  they  were  duly  adjudicated  bankrupts, 
under  the  223rd  section  of  that  Act.  The  defendants 
were  afterwards  appointed,  and  now  are,  the  assignees  of 
.their  estate  and  effects.  At  the  times  of  the  filing  of  the 
said  petition,  and  of  the  said  adjudication  of  bankruptcj, 
respectively,  the  said  Joseph  WkUehouse  and  William  Jef- 
fries were  still  indebted  to  the  said  banking  Company,  on 
the  said  account,  in  a  sum  exceeding  15,000/L,  and  the 
said  mortgage  security  of  30th  April,  1855,  was  still  in 
force  and  unsatisfied ;  and  at  the  same  times,  respectively, 
there  were  upon  the  said  works  and  in  the  possession  and 
apparently  in  the  ownership  of  the  said  Joseph  Whitehovae 
and  William  Jeffries  certain  of  the  implements,  utensils 
and  other  articles  specified  in  the  said  schedule  and  com- 
prised in  the  said  mortgage  security  of  30th  April,  1855, 
all  of  them-  being  personal  chattels  and  not  fixtures.  After 
the  said  bankruptcy,  the  plaintifis,  as  trustees  for  the  bank- 
ing Company,  claimed  the  last  mentioned  implements, 
utensils  and  articles,  under  the  said  mortgage  security. 
The  defendants,  who  were  then  in  possession,  refused  to 
deliver  up  the  same,  contending  that,  under  the  125th  sec- 
tion of  The  Bankrupt  Law  Consolidation  Act^  1849,  the 
Court  of  Bankruptcy  had  power  to  order  the  same  to  be 
sold  and  disposed  of  for  the  benefit  of  the  creditors  under 
the  bankruptcy,  notwithstanding  the  registration  of  the  se- 
curity ;  and  subsequently,  and  before  the  sale  hereinafter 
mentioned,  the  defendants  obtained  an  order  from  the 
said  Court  of  Bankruptcy  for  the  sale  of  the  above  men- 
tioned implements,  utensils  and  articles,  for  the  benefit 
of  the  said  creditors,  as  having  been  in  the  order  and 
disposition  of  the  bankrupts  at  the  time  of  the  bankruptcy. 
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This  order  was  obtained  ex  parte  by  the  assignees,  and        ]S60. 
without  notice  being  given  to  the  other  claimants.     By       badobb 
agreement  between   the  parties,  the  said  implements,        g^^^ 
utensils  and  articles  were  sold,  and  the  proceeds,  amount- 
ing to  1060/.  Os.  8d.f  were,  for  the  purposes  of  the  case, 
to  be  considered  as  remaining  in  the  hands  of  the  de- 
fendants, to  abide  the  decbion  of  this  Court  upon  the 
question  in  the  case. 

It  was  admitted  that  the  said  mortgage  security  was 
made  bon&  fide  for  good  consideration,  and  without 
notice  of  any  act  of  bankruptcy  by  the  said  Joseph 
fFhUehause  and  William  Jeffries. 

The  question  for  the  opinion  of  the  Court  was,  Whether 
the  r^istration  of  the  security  of  30th  April,  1855,  took 
the  personal  chattels  mentioned  in  the  schedule  thereto 
out  of  the  order  and  disposition  of  the  bankrupts.  If 
this  question  should  be  answered  in  the  affirmative,  a 
verdict  was  to  be  entered  for  the  plaintiffs  for  the  sum  of 
1060/.  Os.  8d. ;  if  in  the  negative,  a  verdict  was  to  be 
entered  for  the  defendants. 

H.  Lloyd,  for  the  plaintifis.  It  is  admitted  that,  but  for 
the  registration  under  The  Bills  of  Sale  Act,  of  the  mort- 
gage of  30th  Aprily  1855,  the  chattels  assigned  thereby 
would  have  remained  in  the  order  and  disposition  of  the 
bankrupts.  That  registration,  however,  prevented  the 
chattels  from  passing  to  the  assignees  of  the  bankrupts 
under  The  Bankrupt  Law  Consolidation  Act,  1849, 12  & 
1 3  Vict.  c.  106. «.  1 25. ;  which  enacts  that, ''  if  any  bankrupt 
at  the  time  he  becomes  bankrupt  shall,  by  the  consent 
and  permission  of  the  true  owner  thereof,  have  in  his 
possession,  order,  or  disposition  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
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186C.  upon  him  the  sale,  alteration,  or  disposition  as  owner, 
BADGER  ^^®  Court  shall  have  power  to  order  the  same  to  be  sold 
and  disposed  of  for  the  benefit  of  the  creditors  under  the 
bankruptcy:  Provided  that  nothing  herein  contained 
shall  invalidate  or  affect  any  transfer  or  assignment  of 
any  ship  or  vessel,  or  any  share  thereof,  made  as  a  seca- 
rity  for  any  debt  or  debts,  either  by  way  of  mortgage  or 
assignment,  duly  registered  according  to  the  proviaoDs 
of  an  Act  made  in  the  parliament  holden  in  the  8th 
and  9tb  years  of  the  reign  of  Her  Majesty,  intituled  An 
Act  for  the  registering  of  British  vessels,  or  any  of  the 
Acts  therein  mentioned.*'  The  object  of  this  and  the 
similar  enactments  in  the  earlier  bankrupt  Acts  was  to 
prevent  fictitious  credit  being  obtained  by  a  trader  in 
insolvent  circumstances,  and  to  punish  the  unconscien- 
tious conduct  of  the  true  owner  of  goods  in  enabling 
such  a  trader  to  obtain  fictitious  credit,  by  leaving  the 
goods  in  his  apparent  ownership:  Belcher  v.  Bellamy  (a). 
That  case  also  shews  that  the  question  whether  goods 
were  left  by  the  true  owner  in  the  reputed  ownership  of 
a  bankrupt  at  the  time  of  his  bankruptcy,  is  a  question 
of  fact,  to  be  determined  by  looking  at  all  the  surround- 
ing circumstances.  No  doubt,  possession  by  a  bank- 
rupt, down  to  his  bankruptcy,  of  goods  of  which  he 
was  once  the  real  owner,  is  primfi  facie  evidence  that  he 
continued  in  possession  of  them  as  owner ;  Lingard  v. 
Messiter  {b).  That  was  an  action  by  the  assignees  of  a 
bankrupt,  brought  to  recover  property  in  the  bankrupt's 
possession  as  reputed  owner.  The  plaintifls  proved  that 
the  bankrupt  had  once  been  the  real  owner  of  the  goods 
in  question,  and  that  he  continued  in  possession  of  them 

(a)  2  ExcK  303.  (ft)  1  i5.  #  C.  308. 
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until  be  committed  an  act  of  bankrnptcy.  It  was  held  i860, 
that  it  lay  upon  the  defendant  to  prove  that  the  bankrupt  Badobr 
had  ceased  to  be  the  reputed  owner.  The  defendant  Shaw. 
endeavoured  to  do  so  by  proving  that,  long  before  the 
act  of  bankruptcy,  the  goods  had  been  seized  under  an 
execution,  at  the  suit  of  a  creditor,  by  the  sheriff,  and 
that  they  were  conveyed  by  bill  of  sale  to  the  creditor, 
who  afterwards  demised  them  at  an  annual  rent  to  the 
bankrupt,  who  continued  in  possession  of  them  till  the 
time  of  his  bankruptcy.  That,  soon  after  the  bill  of  sale 
was  executed,  the  creditor*s  initials  were  marked  on  all 
the  goods.  But  the  Court  held  that  this  was  no  evidence 
of  the  notoriety  of  the  change  of  property ;  and,  conse- 
quently, that  there  was  no  evidence  to  go  to  the  jury  that 
the  bankrupt  had  ever  ceased  to  be  the  reputed  owner. 
That  case  differs  from  the  present,  in  that,  there,  the  bill 
of  sale  was  a  private  transaction,  and  did  not  therefore,  to 
use  the  expression  of  Bayley  J.  in  giving  judgment  (a), 
make  *' notorious  to  the  world"  that  the  bankrupt  had 
ceased  to  be  the  real  owner.  That,  moreover,  is  a  very 
vague  expression,  and  is  disapproved  of  by  Parke  J.  in 
Dickinson  v.  Valpy(b)y  where  he  says,  ''If  it  could  have 
been  proved  that  the  defendant  had  held  himself  out  to 
be  a  partner,  not  **  to  the  world,'*  for  that  is  a  loose 
expression,  but  to  the  plaintiff  himself,  or  under  such 
circumstances  of  publicity  as  to  satisfy  a  jury  that  the 
plaintiff  liuew  of  it  and  believed  him  to  be  a  partner,  he 
would  be  liable  to  the  plaintiff  in  all  transactions  in 
which  he  engaged  and  gave  credit  to  the  defendant, 
upon  the  faith  of  his  being  such  partner."  The  ques- 
tion in  the  present  case,  therefore,  is,  whether  there 

(a)  1 J5.  #  C.  313.  {b)  iO  S,  #  C.  128. 140. 
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1860.        ^^1"®  such  circumstanceB    of  publicity  attending  the 
B^^uQBn      assigiraient  of  the  chattels  by  the  bankrupts  to  the 
Shaw        plaintiffs,  as  that  parties  afterwards  dealing  with  the 
bankrupts  must  be  presumed  to  have   known  of  the 
change  of  ownership.     It  is  contended  that  the  registra- 
tion of  the  mortgage  under  The  Bills  of  Sale  Act  gave 
sufficient  publicity  to  the  assignment  to  raise  that  pre- 
sumption.    The  title  of  that  Act,  17  &  18  Vict.  c.  36., 
is  **An  Act  for  preventing  frauds  upon  creditors  by 
secret  bills  of  sale  of  personal  chattels."    The  preamble 
recites  that  "  frauds  are  frequently  committed  upon  cre- 
ditors by  secret  bills  of  sale  of  personal  chattels,  whereby 
persons  are  enabled  to  keep  up  the  appearance  of  being 
in  good  circumstances  and  possessed  of  property,  and 
the  grantees  or  holders  of  such  bills  of  sale  have  the 
power  of  taking  possession  of  the  property  of  such  per- 
sons, to  the  exclusion  of  the  rest  of  their  creditors."    It 
was,  therefore,  the  object  of  the  Act  to  do  away  with 
the  mischief  of  the  secrecy  of  bills  of  sale.     Sect.   1 
provides  for  their  registration  as  a  remedy  for  that  mis- 
chief; as  a  means,  that  is,  of  giving  them  publicity. 
This  section   does  not,   it   is  true,  either  refer  to  or 
impliedly  repeal  or  alter  sect   125  of  The  Bankropt 
Law  Consolidation  Act,  1849.     It,  however,  introduces 
a  new  method  for  making  notorious  a  change  in  the 
ownership  of  personal  chattels,  namely,  by  filing  the  biU 
of  sale,  &c.,  and  thereby  giving  every  creditor  of  the 
assignor  of  the  chattels  the  means  of  knowing  that  he 
has  assigned  them.     [^Cockbum  C.  J.     Is  it  the  duty  of 
creditors  to  search  the  register  of  billsof  sale?]  Perhapsit 
is  not;  but,  at  all  events,  a  creditor  who  assumes,  without 
searching  it,  that  the  person  with  whom  he  deals  is  the 
owner  of  all  the  goods  in  his  possession,  does  so  at  his 
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peril.  There  is  no  more  hardship  lipon  the  creditor^  in  I860, 
requiring  him  to  make  the  search,  than  there  is  upon  Badok& 
persons  who  are  practically  required  to  look  at  notices  Shaw. 
affixed  to  church  doors  or  published  in  the  London 
Gazette^  in  cases  where  the  law  provides  that  construc- 
tive notice  may  be  pven  in  that  manner.  All  that  is 
requisite  is,  that  the  creditor  should  know  where  to 
search,  and  this  information  is  afforded  him  by  sect.  3  of 
the  Act.  [Hill  J.  Sect.  I  of  the  Act  makes  an  un- 
registered bill  of  sale  ineffectual  to  change  the  property 
in  chattels  remaining  *'  in  the  possession  or  apparent 
possession  of  the  person"  who  makes  the  bill  of  sale.  And 
the  definition  of  **  apparent  possession'*  given  in  sect.  7 
shews  that  actual  possession  in  fact  is  meant  The  scope 
of  sect  125  of  Stat.  12  &  13  Vict  c.  106.  is  much  wider; 
that  enactment  applying  to  the  *'  possession,  order,  or 
disposition**  of  goods  by  a  bankrupt.]  The  effect  of  the 
statutes,  taken  together,  is,  that  after  the  registration  of 
a  bill  of  sale,  executed  by  him,  a  man  may  be  the  appa- 
rent owner  of  chattels,  and  yet  not,  by  law,  the  reputed 
owner  of  them. 

Hayes  Serjt.,  contrft.  It  is  admitted  that  the  fact  of 
the  registration  of  a  bill  of  sale  is  an  important  element 
to  be  taken  into  consideration  in  determining  whether 
goods  are  or  are  not  in  the  reputed  ownership  of  the 
assignor,  who  retains  possession  of  them  down  to  the 
time  of  his  bankruptcy ;  but  that  fact  is  by  no  means 
conclusive  against  the  reputed  ownership.  It  is  said,  by 
the  other  side,  that  the  registration  of  the  bill  of  sale  con- 
stitutes such  public  notice  of  the  change  in  the  owner- 
ship of  the  goods  as  to  prevent  the  operation  of  sect  125 
of  Stat  12  &  13  Vict  e.  106.     But  at  what  time  does  the 
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i860.  registration  commence  to  operate  as  notice?  Suppose, 
B^PQB,^  for  instance,  that  the  bill  of  sale  is  registered  the  day 
Shaw  before  the  bankruptcy  occurs ;  is  the  registration  eo  in- 
stanti  notice  to  every  creditor  of  the  assignor,  however 
distant  from  London  he  may  reside  ?  \Crompt(m  J.  My 
brother  Wightman  says  (a)  that  he  feels  a  difficulty  by 
reason  of  the  mention,  in  stat.  17  &  18  Vict  c,  36.  i.  1.,  of 
**  assignees  of  the  estate  and  effects  of  the  person  whose 
goods  or  any  of  them  are  comprised  in  such  bill  of  sale 
under  the  laws  relating  to  bankruptcy  or  insolvency,** 
amongst  the  persons  as  against  whom  a  bill  of  sale,  if 
not  registered,  is  to  be  null  and  void.  This  mention  of 
assignees  in  bankruptcy  looks,  he  thinks,  as  though  the 
Legislature  had  in  view  the  reputed  ownership  clause  in 
The  Bankrupt  Act,  and  contemplated  that  the  bill  of 
sale  should,  if  registered,  take  the  goods  the  subject  of 
the  sale  out  of  the  operation  of  that  clause.]  Stat. 
17  &  18  Vict  c.  36.  was  passed  for  the  further  protection 
of  creditors,  and  mentions  assignees  in  bankruptcy  merely 
because  they  are  the  representatives  of  the  creditors 
under  a  bankruptcy.  The  object  was  to  give  the  credi- 
tors of  a  bankrupt,  amongst  others,  further  protection 
than  The  Bankrupt  Act  afforded  them;  not  to  cut 
down  the  rights  which  they  already  enjoyed  under  that 
Act.  Had  the  Legislatvire  intended,  by  stat  17  &  18  Vici. 
c.  36.,  to  repeal  or  modify  sect.  125  of  stat.  12  &  13 
Vict  c.  106.,  they  would  have  done  so  in  express  terms; 
whereas  they  have  carefully  abstained  from  giving  to  a 
bill  of  sale  any  effect  which  it  would  not  have  had 
before.  It  cannot  have  been  the  intention  to  put  credi* 
tors  under  the  obligation  of  paying  a  fee  from  time  to 

{a)  Wightman  J.  had  left  tlie  Court  during  the  azgument. 
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time  to  search  the  registry  of  bilb  of  sale,  on  pain  of        i860. 

losing  the  benefit  of  the  doctrine  of  reputed  ownership       b^qoT' 

bj  omitting  the  search.    The  statute  in  effect  enacts,  not       snlw. 

that  the  registration  of  a  bill  of  sale  shall  be  ipso  facto 

notice  to  every  one,  but  that  no  one  shall  have  notice  of 

it  without  paying  a  fee.     If  registration  is  per  se  notice, 

there  was  no  necessity  for  the  proviso  at  the  end  of 

Stat.  12  &  13  yiet  c.  106.  s.  125.  excepting  registered 

assignments  of  ships  from  its  operation.     The  point  at 

issue  was  discussed,  though  not  decided,  in  SiansfeU  v. 

Cubiti  (a),  where  Lord  Justice  Ttcmer  expressed  a  strong 

opinion  that  stat.  17  &  18  Viei.  e.  36.  does  not  in  any 

degree  narrow  the  application  of  the  doctrine  of  reputed 

ownership.  The  point  has  been  expressly  decided  in  the 

bankruptcy  Courts,  in  accordance  with  that  opinion,  both 

in  England  and  in  Ireland :  in  England  by  Commissioner 

Holroydf  in  Re  Daniel^  ex  parte  Ashby  (ft)  ;  and  in  Ireland^ 

on  the  construction  of  the  analogous  Irish  Bills  of  Sale 

Act,  17  &  18  Vict,  c.  55.,  by  Commissioner  Macan,  in  Re 

Arthur    O'Connor  (c).      Those  decisions,   though  not 

binding  on  this  Court,  are  entitled  to  its  respect;  the 

more  so  as  they  were  unappealed  against. 

H.  Uioyd  was  heard  in  reply. 

CocKBiTBN  C.  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  defendants.  Great  weight  is  to  be 
attached  to  the  decisions  upon  this  very  question  of  the 
learned  Bankruptcy  Commissioners  in  England  and 
Ireland.  In  addition  to  these,  we  have  a  clear  and  em- 
phatic expresrion  of  opinion  by  Lord  Justice  Turner; 

(«)  2  Df  6^.  #  Jc.  2SS2.  (b)  26  Law  Timu,  188. 

(c)  27Zat9Z%n««,27. 

VOL.  ir.  2  I  E.  &  a. 


T. 

Shaw. 
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1860.  an  although  the  decision  in  the  case  which  called  forth 
Badger  ^^®'  Opinion  did  not  turn  upon  the  point,  that  only 
makes  the  Lord  Justice's  opinion  the  more  remarkable, 
he  having  gone  out  of  the  way  to  express  it.  It  seems 
to  me  that  The  Bills  of  Sale  Act  was  intended  to  give 
further  protection  to  creditors,  either  in  bankruptcy  or 
elsewhere;  not  to  throw  any  additional  impediments  in 
their  way.  When  the  language  of  the  Act  is  compared 
with  that  of  The  Bankrupt  Act,  it  is  seen  that  the 
''apparent  possession*'  mentioned  in  sect  1  and  deGned 
in  sect  7  of  The  Bills  of  Sale  Act  is  not  co-eztensive 
with  the  reputed  ownership  against  which  sect.  125  of 
The  Bankrupt  Act  is  directed.  The  two  Acts  were 
not  passed  eodem  intuitu ;  the  latter  contains  no  formal 
words  to  alter  or  aSect  the  former^  it  has  not^  therefore, 
in  any  way  altered  or  affected  the  doctrine  of  reputed 
ownership. 

(WiQHTBCAN  J.  was  abseut) 

Crompton  J.  I  am  of  the  same  opinion.  We  can- 
not construe  The  Bills  of  Sale  Act  by  putting  in  affirma- 
tive words.  All  that  the  Act  does  is  to  take  away  the 
validity  of  bilk  of  sale  unless  its  provisions  are  complied 
with;  it  does  not  give  them  extra  validity.  Unless  the 
effect  of  the  Act  was  to  do  away  with  the  operation  of 
the  reputed  ownership  clause  in  The  Bankrupt  Act  in 
all  cases  where  a  bill  of  sale  of  goods  in  a  bankrupt's 
possession  has  been  registered,  the  goods  in  the  present 
case  were  clearly  in  the  reputed  ownership  of  the  bank- 
rupts. I  do  not  find  anything  in  The  Bills  of  Sale  Act 
to  support  the  contention  that  such  was  its  effect  The 
only  words  in  it  which  raise  any  doubt  are  those  in 
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sect  1,  to  which  my  brother  Wightman  referred  (a),  where  1860. 
**  assignees  of  the  estate  and  effects  of  the  person  whose  Badobr 
goods  or  any  of  them  are  comprised  in  such  bill  of  sale  salw. 
under  the  laws  relating  to  bankruptcy  or  insolvency"  are 
mentioned  amongst  the  persons  as  against  whom  an 
unregistered  bill  of  sale  is  to  be  null  and  void ;  words 
which^  it  may  be  said,  shew  that  the  Legislature  had  in 
view  the  doctrine  of  reputed  ownership  in  bankruptcy, 
and  intended  to  alter  it  I  do  not  think,  however,  that 
we  should  be  justified  in  attributing  to  the  use,  perhaps 
annecessary,  of  these  words  by  the  Legislature,  the  effect 
of  altering  the  provisions  of  The  Bankrupt  Act,  in  the 
absence  of  any  express  enactment  of  the  kind.  Nor  do 
I  think  that  the  same  kind  of  possession  of  goods  is 
referred  to  in  the  two  statutes,  the  language  used  in  them 
being  very  different.  Lord  Justice  Turner  appears  to 
me  to  be  correct  in  the  view  which  he  takes,  in  Stans-- 
fdd  V.  Cubitt  (ft),  that  the  enactment  in  The  Bilk  of  Sale 
Act,  as  to  the  effect  of  omitting  to  register  a  bill  of  sale, 
merely  enumerates  different  classes  of  creditors,  classing 
together  *' various  persons,  with  some  of  whom  the  doc* 
trine  of  reputed  ownership  has  nothing  to  do."  We 
have,  besides,  the  decisions  of  the  Bankruptcy  Commis- 
sioners, which  are  very  strong  authorities,  though  not 
absolutely  binding  on  us;  and  which,  coming  from 
persons  peculiarly  learned  in  bankruptcy  law  and  being 
unappealed  against,  are  entitled  to  very  great  respect. 
Our  judgment  must  therefore  be  for  the  defendants. 

Hill  J.     In  this  case  the  title  of  the  assignees  must 
prevail     The  question  stated  for  our  opinion  is,  whether 

(a)  Sm  note  (a),  p.  480.  (h)  2IkO,^  Jo.  222. 226.    . 

2  1  2 


Shaw. 
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1860.  the  registration  of  the  security  of  30th  April,  1855,  took 
B^PQ,^  the  personal  chattels  mentioned  in  its  schedule  out  of  the 
order  and  disposition  of  the  bankrupts.  As  I  understand 
the  contention  of  the  plaintiff's  counsel^  he  relies  upon 
two  grounds :  first,  that  the  goods  were  taken  out  of  the 
possession  of  the  bankrupts  by  force  of  The  Bills  of  Sale 
Act ;  and,  secondly,  that  the  registration  of  the  security 
was  such  public  notice  to  creditors  of  its  existence  as  to 
prevent  the  gockis  from  being  any  longer  in  the  bank- 
rupts' possession  as  reputed  owners..  As  to  the  first 
point,  I  think  that  The  Bills  of  Sale  Act  in  no  way  afiects 
the  reputed  ownership  clause  in  The  Bankrupt  Act 
The  object  of  The  Bills  of  Sale  Act  was  to  provide  certain 
requirements  for  the  registration  of  bilk  of  sale,  non-com- 
pliance with  which  makes  those  securities  void  under 
some  circumstances  and  as  against  some  persons.  The 
statute,  however,  goes  no  further,  and  carefully  avoids 
any  reference  to  The  Bankrupt  Act.  Then,  does  the 
mere  fact  of  the  registration  of  a  bill  of  sale  per  se  make 
the  change  of  real  ownership  so  notorious  that  the 
reputed  ownership  thereby  ceases?  If  it  does,  the  pro- 
viso at  the  end  of  sect.  125  of  The  Bankrupt  Act,  that 
the  section  shall  not  invalidate  the  transfer  or  assignment 
of  any  ship  or  any  share  thereof,  made  by  way  of  mortgage 
or  assignment  duly  registered,  would  be  perfectly  idle ; 
for  the  registration  of  such  a  security  would,  accoiding 
to  that  view,  take  it  out  of  the  operation  of  the  statute, 
without  any  enactment  to  that  effect. 

Judgment  for  the  defendants. 
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1860. 


The  Queen  against  The  Inhabitants  of  St, 
Anne,  Westminster. 


Saturday^ 
January  21  st. 


AT  the  fFarwickshire  Quarter  Sessions,  held  on  18  th  Notwith- 
standing  stat. 

October,  1859,  on  the  hearing  of  an  appeal  by  the  S5G.3.c.l0l., 

re*       A  rrr         .  •  i  /•  '^^  ^*  neccssaiy, 

overseers  ot  St,  Anne,  Westminster,  against  an  order  of  in  order  to 
two  justices  of  Birmingham  made  in  January,  1859,  Tsettlemenr 
adjudging  the  settlement  of  Alfred  John  Potter,  a  pauper  ^f^^^by  a 
lunatic,  to  be  in  the  said  parish  of  St  Anne,  and  ordering  ^^^3 '^^^ 
the  guardians  of  the  Strand  Union  to  pay  certain  sums  W.^M.cAl, 

"^  •'  «.  6.,  by  being 

to  the  respondents,  the  guardians  of  the  parish  of  Bir-  charged  with 

and  paying 

mingham,  in  respect  of  the  said  lunatic,  the  Sessions  parochial 

confirmed  the  order  subject  to  the  following  case,  stated  an  intention 

for  the  opinion  of  this  Court  withSTratw, 

The  lunatic  pauper,  the  said  A.  J,  Potter,  is  about  2be*offi^o^of 

sixty  years  of  age ;  he  is  settled  in  the  appellant  parish,  J^^j^^^  ^^ 

and   the   order  is  properly  made,   unless   the   pauper  "?J^®°*"^ 

gained  a  subsequent  settlement  by  rating  in  the  parish  h&ye  ^een 

gained. 
o{  Merthyr  Tydvil,  by  reason  of  the  circumstances  here-  P.  was  mar- 
ried in  1825. 
In  1833  his 
wife^  left  him,  and  went  to  lire  at  M.  In  November^  1841,  she  became  entitled,  in  pos- 
aeasion,  to  a  freehold  house  in  AT,  which  she  occupied  thenceforth  until  P.  became 
chargeable  as  after  mentioned.  She  was,  by  her  married  name,  from  time  to  time  rate<l 
to  and  paid  the  poor  rate  mM./va.  respect  of  this  house,  on  an  assessment  of  upwards  of 
lOf.  yearly  ralue ;  being  described  in  the  rate  book  as  both  owner  and  occupier.  In  June^ 
1842,  P.  came  to  JIf.,  and  resumed  cohabitation  with  his  wife,  but  left  her  again  in 
the  following  October^  and  never  afterwards  returned.  A  poor  rate  made  in  JH.  before 
June,  1842,  was  paid  hj  P.'s  wife  while  he  was  living  with  her  there.  After  his  departure 
in  October,  1842,  the  wife  continued  to  be  rated  and  to  pay  the  rates,  as  before^  in  M, 
The  parish  officers  of  M.  never  dealt  with  or  recognized  P.  as  a  rate  payer.  In  January, 
18&9,  P.,  who  till  then  had  been  supported  by  bis  wife,  became  chargeable  as  a  pauper 
lunatic  in  W, 

On  a  case  stated  setiins  out  these  facts,  and  giving  the  Court  power  to  draw  inferences 
of  fact :  held,  that  P.  haa  not  acquired  a  settlement  in  M.  imder  stat.  3  &  4  If .  ^  Jlf . 
f.11.^.6. 


VOL.    II. 
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1860.        inafter  set  forth.     He  was  married  on  26tb  April,  1825, 

The  QuBBK    ^t  ^^^  parish  church  of  Merthyr  TydviU  in  the  county 

Inhabitants  of  ^^  Glamorgan^  to  Elizabeth,  the  lawful  daughter  of  John 

^  Wmt''.^'      and  Jane  WiUiams,  both  of  that  parish.     The  said  John 

MIN8TER.       Williams  died  on  16th  July,  1810,  leaving  a  widow  Jane, 

a  daughter  Jane,  and  the  said  Elizabeth,  now  Elizabeth 

Potter.     At  the  time  of  his  death  he  w&s  seised  in  fee 

9f  two  houses  and  a  field  in  the  said  parish  of  Merthyr 

Tydvil     The  following  is  an  extrnct  from  his  vrill : — 

"1  give  devise  and  bequeath  all  my  freehold  and 
leasehold  property  in  the  parish  of  Merthyr  Tydvil,  to 
the  use  of  W.  M.,  2>.  M.,  and  T.  J.,  their  heirs,  execu- 
tors and  administrators  respectively,  according  to  the 
nature  or  quality  thereof;  as  to,  for  and  concerning  all 
my  freehold  and  leasehold  property  in  Merthyr  Tydvil, 
in  trust  to  permit  and  suffer  my  wife  and  two  daughters, 
and  their  several  assigns,  to  receive  and  take  the  rents, 
issues  and  profits  thereof  respectively,  as  tenants  in 
common,  for  and  during  the  life  of  my  said  wife,  and 
from  and  immediately  after  her  decease,  then  in  trust  to 
my  said  two  daughters,  Jane  and  Elizabeth,  their  beirs^ 
executors^  administrators  and  assigns,  as  tenants  in  com- 
mon, according  to  the  nature  and  quality  of  the  said 
estates,  and  as  far  forth  as  I  am  in  any  way  interested 
therein  or  entitled  thereto  respectively." 

The  said  Jane  Williams,  the  widow,  died  on  4th 
November,  1841.  Immediately  after  the  pauper's  mar- 
riage, in  1825,  the  pauper  and  his  wife  came  to  London, 
and  lived  there  together  till  about  1833.  The  pauper's 
wife  then  left  him,  in  consequence  of  his  not  supporting 
her.  She  came  to  her  mother  at  Merthyr  Tydvil,  where 
she  has  ever  since  resided,  supporting  herself  by  keeping 
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a  school,  with  the  help  of  her  interest  in  her  father's        IS60, 
property  since  the  mother's  death.     Up  to  the  death  of    xhe  Qubxv 
Jane  JVUliams^  the  mother  of  the  pauper  s  wife,  she  (the  _  ,  x^^^  f 
mother)  was  the  occupier  of,  and  the  person  rated  for     St.  Anke, 
the  house  at  Merthyr  Tt/dvil,  hereinafter  mentioned.       miiBTBa. 
From  the  death  of  her  mother,  in  1841,  to  the  present 
time,  the  pauper's  wife,  the  said  Elizabeth  Potter^  has 
occupied  and  resided  in  the  freehold  house  in  the  parish 
of  Merthyr  Tydvil,  devised  bj  the  will  of  her  father,  for 
which  she  was  rated  as  hereinafter  mentioned,  with  the 
exception  of  a  period  of  about  three  years,  from  1 852  to 
1855;  during  which  she  let  the  same,  and  received  the 
rents  and  profits,  still  residing  herself  in  Merthyr.     She 
has  let  the  rest  of  the  freehold  property  in  the  said 
parish,  so  devised  as  aforesaid,   to  tenants,   and  has 
received  the  rents  and  profits  thereof  from  the  death  of 
her  mother  to  the  present  time.     The  name  of  the  said 
Elizabeth  Potter  first  appears  in  the  rate  books  of  the 
parish  of  Merthyr  Tydvil^  in  a  poor-rate  made  on  4th 
January^  1842,  when  she  was  rated  in  respect  of  the 
freehold  house  so  occupied  by  her  as  aforesaid,  upon  an 
assessment  of  14/.  as  the  rateable  value,  as  follows. 


Party  rated. 

Owner. 

M».  PoUer. 

Herself. 

This  rate  was  appealed  against,  and  quashed.  In  the 
next  rate,  made  on  14th  Aprils  1842,  she  was  rated  in 
the  same  way,  in  respect  of  the  same  property,  upon  an 
assessment  of  11/.  lOs.  as  the  rateable  value;  and  upon 
this  assessment  she  continued  to  be  rated  in  every  poor- 
rate,  down  to  November,  1851.  There  was  then  a  break 
2  K  2 
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1860.        in  ber  rating,  whilst  the  property  was  in  the  occupation 

The  QuEXN    ^^  ^^^  tenant.     From  September^  1855,  after  the  concla- 

Inhabitanta  of  *^°^  ^^  ^^^^  tenancy,  down  to  the  present  time,  she  has 

^  w^*****^*      continued  to  be  rated  in  respect  of  the  said  property, 

MIK8TER.      upon  an  assessment  of  11/.  lOs,  as  the  rateable  value. 

In  all  the  rates^  except  one,  the  name  inserted  is  ''  Mrs. 

Potter  J**    In  a  rate  made  in  November,  1851,  the  name 

is  "  Elizabeth  Potter.*'    In  the  owner's  column  the  word 

"  HerselP  generally  follows  the  name  "  Mrs.  Potter^  in 

the  occupier's  column.     In  other  cases,  the  name  in  the 

owners  column  is  either  "Mrs.  Potter^  or  ** Elizabeth 

Potter*^    The  rates  have  all  been  paid  by  Mrs.  Potter 

when  she  was  the  party  rated. 

At  the  time  of  the  death  of  Jane  Williams,  the  widow, 
the  pauper  was  living  away,  absent  from  his  wife.  About 
the  month  of  jipril,  1842,  he  addressed  a  letter  to  her. 
Some  time  afterwards,  he  came  and  lived  for  a  time  in  the 
parish  of  Merthyr  Tydvil,  cohabiting  with  his  wife.  The 
periods  of  that  cohabitation  cannot  be  fixed  as  commencing 
earlier  than  22nd  June,  1842,  nor  extending  further  than 
27th  October,  1842.  On  22nd  June,  1842,  it  appears 
that  he  signed  a  warrant  of  distress  on  a  tenant,  and,  on 
22nd  October,  1842,  he  signed  an  agreement  with  a  new 
tenant;  but  he  never  received  any  rent,  or  otherwise 
interfered.  With  the  above  exception,  the  pauper  has 
continued,  since  1833,  to  reside  away  from  Merthyr  and 
his  wife.  He  was  supported  out  of  the  rents  of  the 
freeholds,  or  by  the  earnings  of  his  wife.  Shortly  after 
this  latter  date,  he  left  Merthyr  TydvH,  and  has  not  since 
returned,  nor  has  his  wife  seen  him  since.  Before  the 
pauper  returned  to  Merthyr  Tydvil  his  wife  had  paid  the 
said  rate  of  4th  January,  1842,  which  rate  was  subse- 
quently quashed.     The  next  rate,  of  14th  Jpril,  1842, 
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was  paid  by  her  on  24th  Juney  1842.     Two  other  rates        18G0. 
were  niade»  on  7lh  July  and  24th  October,  1842.     The     The  Queen 
rate  of  7th  July  was  paid  by  Mrs.  Potter  in  the  month  of  inhabUantsof 
October.   The  patipef  was  never  dealt  with  or  recognized     ^^^g^** 
by  the  officers  of  Merthyr  Tydvil  as  a  ratepayer.     Since      mikbter. 
the  departure  of  the  pauper,  his  wife  has  regularly  paid 
all  the  rates  to  which  she  was  assessed,  down  to  the 
present  time. 

The  question  for  the  Court  was,  Whether,  under  the 
above  circumstances,  the  pauper  gained  a  settlement  by 
rating,  in  the  parish  of  Merthyr  TydviL 

It  was  agreed  that  the  Court  should  be  at  liberty  to 
draw  inferences  of  fact. 

Macaulay,  in  support  of  the  order  of  Sessions.  The 
pauper  did  not  gain  a  settlement  in  Merthyr  Tydvil,  by 
rating,  within  the  meaning  of  stat.  3  &  4  W.^*  M.  c.W. 
8.  6.,  which  enacts  that  *'  If  any  person,  who  shall  come 
to  inhabit  in  any  town  or  parish,"  "  shall  be  charged  with 
and  pay  his  share  towards  the  public  taxes  or  levies  of 
the  said  town  or  parish,  then  he  shall  be  adjudged  and 
deemed  to  have  a  legal  settlement  in  the  same,  though 
DO  such  notice  in  writing  be  delivered  and  published,  as 
is  hereby  before  required."  The  notice  referred  to  is 
that  relating  to  the  place  of  abode  and  number  of  the 
family,  if  any,  of  a  person  coming  to  inhabit  in  a  parish 
or  town ;  which  the  statute,  by  sect.  3,  requires  the  church- 
warden or  overseer  of  the  poor  in  the  parish  or  town 
to  publish,  after  its  delivery  to  him  by  such  person ;  that  . 
section  enacting  that  the  forty  days'  residence  intended, 
by  suts.  13  &  14  Car.  2..c.  12.  s.  1.  and  1  Jac.  2.  e.  17. 
i.  3.,  to  make  a  settlement,  shall  be  accounted  from  the 
publication  of  the  notice.    By  staL  35  G,  3.  c.  101. «.  4. 
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1860.  no  person  is  to  gain  a  settlement  by  being  charged  with 
The  QuEBv  and  paying  bis  share  of  the  public  taxes  or  levies  in  any 
iDhabitents  of  P»™^  ^"^0  which  he  shall  come,  in  respect  of  any  lene- 
^  West-*^  ment  not  being  of  the  yearly  value  of  lOi  In  order, 
MIK8TEB.  therefore,  to  gain  a  settlement  by  rating  in  any  parish,  it 
is  necessary,  first,  that  the  person  who  is  to  gun  it  should 
come  to  inhabit  there;  secondly,  that  he  should  after- 
wards be  charged  with  and  pay  his  share  of  the  public 
taxes  or  levies  there,  in  respect  of  a  tenement  rated  at 
not  less  than  10/.  yearly  value.  Even  supposing  that  it 
can  be  said,  in  the  present  case,  that  the  pauper  came  to 
inhabit  in  Merthyr  Tydvily  and  that  the  payment  by  his 
wife  of  the  rates  to  which  she  was  assessed  there  was  a 
payment  by  him,  still  he  was  never  charged  with  the 
rates,  and  consequently  gained  no  settlement ;  Btx  v. 
Sarratt  (a),  Bex  v.  Bramshaw  (ft).  It  may  be  conceded 
that  the  settlement  may  be  gained,  although  the  pauper's 
name  does  not  appear  in  the  rate  book  as  that  of  the 
person  chai]ged :  he  must,  however,  in  such  a  case,  be 
known  by  the  parish  officers  to  be  the  occupier  of  the 
tenement  rated.  In  Bex  v.  Painswick  (c),  Denisoni. 
expressed  an  opinion  that  rating  the  house  only  might 
be  sufficient  if  the  tenant  paid ;  but  came  to  that  con- 
clusion on  the  ground  that  the  facts  shewed  that  ^'the 
parish  could  not  but  know  who  was  the  occupier."  In  the 
later  case  of  Bex  v.  Llangammarch  ((2),  the  ground  of  the 
determination  in  Bex  v.  Painswick  (c)  was  stated  by  Ash' 
hurst  J.  to  have  been  the  notoriety  of  the  occupancy ;  and 
it  was  there  held  that,  where  a  farm  was  rated,  and  the 
landlord  paid  the  rate,  and  was  allowed  it  by  the  tenant, 
the  tenant  did  not  gain  a  settlement ;  it  being  stated  in 

(a)  Burr,  8,  C.  73.  (b)  Burr.  8,  C.  98. 

(r)  Burr,  8.  C.  465.  (d)  2  T.  R.  628. 
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the  case  that  the  overseer  of  the  poor  knew  nothing        \S60, 
of  the  tenant,  nor  whether  he  resided  on  the  farm.    The  Queen 
Again,  stat  3  &  4  fF.  §•  J!f.  c  11.  «.  6.  is  not  satisfied,  jj^i^j^^ji'^^nta  ^f 
unless  the  person  who  has  been  charged  with  and  has      St.  Anne, 
paid  parochial  taxes  has  resided  in  the  parish  forty  days       minstkb. 
after  the  charge  and  payment ;    Bex  v.  Ringstead  (a). 
The  pauper,  it  is  true,  resided  more  than  forty  days  in 
Merthyr  Tydvil^  subsequently  to  24th  Juntf  1842,  on 
which  day  his  wife  paid  a  rate ;  but  he  was  not  the  per- 
son charged  with  that  rate.     His  wife  was  the  only  per- 
son known  to  the  parish  officers  as  liable  to  and  charged 
with  the  rates.     It  is  expressly  stated  in  the  case,  that 
the  pauper  was  never  dealt  with  or  recognized  by  them 
as  a  ratepayer.      That  circumstance  distinguishes  the 
present  case  from  that  of  Rex  v.  Heckmondwicke  (£), 
where  the  pauper  was  held  to  have  gained  a  settlement 
by  paying  the  rates  charged  on  a  house  during  his  occu- 
pancy, although  the  name  of  the  former  occupier  had 
been  continued  in  the  rate  books:  the  grounds  of  the 
decision  being,  that  the  parish  officers  knew  that  the 
former  occupier  was  dead;  and,  that  the  charge  was 
made  upon  the  pauper^  and  could  be  on  nobody  else. 
[He  was  then  stopped.] 

WiOsy  contra.  It  is  contended  that  the  cases  cited 
on  the  other  side  are  of  doubtful  authority.  With  the 
exception  of  Rex  v.  Ringstead  (a),  they  were  all  decided 
before  the  passing  of  stat.  35  Cr.  3.  e.  101. ;  and  in  Rex  v. 
Ringstead  (a)  that  statute  was  not  referred  to.  They  all 
turned  upon  the  principle  that  stat.  3&4  fV.  ^M.c.lh 
s,  6.  made  the  being  charged  with  and  paying  parochial 

(a)  7B.^C.  607.  (h)  2  Doitffl.  664. 
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1860.  taxes  a  means  of  gaining  a  settlement  alternative  to  that 
The  QuEEx  *>f  delivering  to  the  overseers  the  notice  of  residence 
Inhabitanuof  '^q^i'ed  by  the  earlier  Acts  and  by  sect  3  of  that  Act 
%rtw."'  Stat  35  G.  3.  c.  101.,  however,  by  sect  3,  did  away  with 
MiMSTSB.  the  delivery  and  publication  of  such  a  notice  as  a  means 
of  gaining  a  settlement ;  and  further,  by  sect  1,  enacted 
that  persons,  theretofore  removable  from  a  parish  within 
forty  days  after  coming  to  reside  in  it,  should  not  be  re- 
moved till  they  had  become  actually  chargeable  to  the 
parish.  This  Act  thus  swept  away  the  grounds  upon 
which  the  Courts  proceeded  in  the  earlier  cases  in  con- 
struing Stat  3  &  4  IV.  %  M.c.\\,s.Q.\  namely,  that  to 
satisfy  the  statute,  it  was  necessary  to  shew  notice  to  the 
parish  of  a  person  coming  to  inhabit,  and  an  election  on 
their  part  to  charge  him.  Since  the  alteration  of  the 
law  thus  effected,  it  is  not  essential  to  consider  the  time 
at  which  the  pauper  comes  to  inhabit  in  a  parish,  or 
whether  or  not  the  parish  authorities  know,  whilst  he  is 
resident  in  it,  that  he  is  liable  to  the  rates;  provided 
that  he  in  fact  becomes  liable  to  pay,  and  does  pay  them; 
Regina  v.  St.  Matylebane  (a).  The  remarks  of  Erk  J., 
in  the  course  of  ther  argument  in  that  case,  are  in  favonr 
of  this  contention.  He  says  {b):  "  Stat.  ZW.8[M.  e.  11., 
in  the  earlier  part,  provides  for  the  settlement  of  a  person 
coming  to  inhabit,  after  the  parish  has  had  formal  notice 
of  his  coming  and,  by  not  removing  him  for  forty  days, 
has  shewn  that  it  elects  to  permit  him  to  stay.  Then 
comes  the  section  in  question :"  (sect  6)^  ^  and  it  may  be 
that  the  motive  of  the  Legislature  in  making  that  enact- 
ment was,  that  they  thought  the  act  of  the  parish  in 
electing  to  treat  the  man  as  a  fellow  parishioner  was 

ia)  15  Q.  B.  399.  (6)  15  Q,  B.  402. 
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eqniyalent  to  notice  that  he  had  come,  and  that  not  re-        I860, 
moving  him  for  forty  days  was  acquiescence.^'     "But    xbe  Quven 
there  is  now  no  longer  power  to  remove  a  person  not  inhabitanta  of 
actually  chargeable ;  so  that,  if  the  Legislature  had  that     ^^^^y.** 
motive,  it  has  ceased  to  operate."     [Crompton  J.    The      mwbtbb, 
decision  in  that  case  turned  upon  the  construction  of 
the  Si.  Maryhbone  local  Act,  which  expressly  rendered 
an  incoming  tenant  of  premises  in  that  parish  liable  to 
the  payment  of  the  rates,  in  proportion  to  the  time  of 
bb  occupation,  in  like  manner  as  if  he  had  been  originally 
rated.]    The  ratio  decidendi  was,  that  such  a  tenant  was 
^^  charged"  with  the  rates,  within  the  meaning  of  stat. 
3  &  4  ^.  ^  Jf.  c.  11.  «.  6.,  simply  by  reason  of  his  being 
made  liable  to  the  payment  of  them  by  the  local  Act. 
[Cockbum  C.  J.    The  main  question  here  is,  whether 
rating  a  wife  is  equivalent  to  rating  her  husband?]     The 
cases  shew  that  where  property  is  assessed,  the  person  who 
pays  the  rates  assessed  upon  it  may  gain  a  settlement, 
although  not  rated  nominatim.      In  Viner^s  Abridgment^ 
tit.  «  SeUlement  of  the  Poor"  (K),  sect  1,  it  is  laid  down 
that  "  rating  a  poor  occupier  of  a  house  for  his  landlord 
to  the  king's  taxes,  is  a  rating  him  within  the  new  ex- 
planatoiy  Act"  (3  &  4  W.^  M.  c.  11.  s.  6.),  "to  make  a 
settlement."      '^  But  Patch.  7  Ann.  it  was  held,  that 
paying  of  taxes  for  the  landlord  will  not  gain  a  settle- 
ment for  the  tenant;   he  must  be  charged  to  them  as 
well    as    pay   them    upon    this   statute.     The    word 
(charge)  has  a  proper  signification,  and  means  such  taxes 
as  aie  chargeable  upon  the  tenant.''     In  secL  3  of  the 
same  title  The  Parish  of  St.  Mary  te  More  v.  Heavytree 
in  Devon  (a),  and  other  authorities  are  referred  to,  as 

{a)2  8alk.^7%. 


494  HILARY  TERM. 

1860.  establishing  that  a  rate  for  a  house,  without  a  rate  on  the 
The  QuEBN  pcreon  of  the  occupier,  is  snflScient,  if  paid  by  the  occu- 
Inhabuknts  of  P'^""*  ^^  meke  a  settlement  That  the  question  whether 
S'L ^""■'  the  parish  officers  have  notice  is  not  the  proper  test  to 
MiMSTBB.  apply  in  determining  whether  a  settlement  has  been 
gained  under  staL  3  &  4  IV.  ^  M.  c.  11.  «.  6.,  is  shewn 
by  the  decisions  as  to  settlements  by  hiring  and  service 
under  sect  7  of  the  same  Act ;  which  establish,  that  if 
a  servant,  whilst  serving  under  a  yearly  hiring^  sleeps  for 
forty  nights  in  a  parish,  however  casually  or  clandes- 
tinely, he  gains  a  settlement  there ;  Rex  v.  Alton  (a), 
Rex  V.  Hedsor  {b\  Rex  v.  St  Peter^s,  in  Oxford  (c). 
There  have  been  decisions,  even  under  sect.  6,  in  which 
a  settlement  by  rating  has  been  held  to  be  gained, 
though  the  facts  rebutted  the  presumption  of  notice  to 
the  parish  officers  that  the  person  held  to  have  gained 
the  settlement  was  liable ;  Rex  v.  Openshaw  (</),  Retina 
v.  Husthwaite  {e).  At  all  events,  the  doctrine  of  notice 
is  no  longer  applicable  since  stat  35  G.  3.  c.  101.  was 
passed.  The  object  and  scope  of  that  Act  are  correctly 
explained  in  a  note  to  Rex  v.  St  Pancras  (/)• 

CocKBURN  C.  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  respondents.  A  long  series  of  cases 
has  shewn  that,  in  order  that  a  person  may  acquire  a 
settlement  by  being  charged  with  and  paying  parochial 
rates,  there  must  be  an  intention  on  the  part  of  the 
parish  officers  to  charge  him  with  the  payment.  I  have 
looked  anxiously  for  some  evidence  of  such  an  intention 

(a)  Burr.  8.  C.  418.  (b)  Cold.  61. 

(c)  1  Str.  524;  8.  C,  8  Mod.  50.  (rf)  Burr,  8.  C.  522. 

(e)  18  Q.  B.  447. 

(f)2B,^C,  122.    See  p.  128,  note  (a). 
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in  the  present  case ;  but  I  can  find  none.  Wbalever  con-        1860. 

stniction  we  might  oarselves  have  been  disposed  to  put    The  Qubkh 

upon  Stat.  3  &  4  fF.  SfM.  e.  11.  «.  6.,  we  roust  adhere  to  inhabitantaof 

the  current  of  authorities,  and  not  change  that  which  has     ^VmtI"' 

hitherto  been  supposed  to  be  the  true  construction.     The      mihsteb. 

only  case  adduced  in  support  of  the  opposite  view  is 

Regina  v.  St,  MaryUbone  {a).     But  the  decision  there 

turned  upon  the  effect  of  the  local  Act,  which  provided 

that  a  person  coming  into  the  occupation  of  premises  in 

that  parish^  after  a  rate  had  been  made,  should  be  liable 

for  his  proportion  of  the  rate,  during  the  time  of  his 

occupation,  as  if  he  had  been  originally  rated.      The 

Court  held  that  this  enactment  precluded  the  parish 

officers  from  saying  that  they  had  not  intended  to  charge 

the  pauper.     Quite  independently,  therefore,  of  what 

ought  to  be  the  construction  of  the  Act  of  WUUam  and 

Mary^  the  current  of  authorities  is  uniform  as  to  what 

has  been  the  construction  actually  put  upon  it. 

(WxGHTMAN  J.  was  absent.) 

Crompton  J.  I  am  of  the  same  opinion.  We  are 
bound  by  the  authorities  to  see  whether  it  was  the  inten- 
tion of  the  parish  officers  of  Merthyr  TydoU  to  charge 
the  pauper.  Rex  v.  Uangammarch  (&)  shews  that, 
although  it  is  unnecessaiy  that  the  pauper  should  have 
been  rated  by  name,  in  order  that  the  presumption  may 
be  raised  that  the  overseers  had  that  intention,  still  it 
must  be  established  that  the  overseers  knew  that  the 
pauper  was  the  occupier  of  the  rated  premises.  At  one 
time  during  the  aigument  I   thought   that  Regina  v. 

(a)  15  Q,  B,  399.  (A)  2  T.  R.  628. 
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1860.  Hulme  (a)  was  an  authority  the  other  way.  I  find  how- 
The  QuESH  ever  that  the  counsel  who  there  ai^ed  in  support  of  the 
InhabitontBof  ^®^  which  the  Court  adopted,  after  stating  that  it  had 
^w^T^"*  "been  decided  repeatedly  that  the  word  *  charged'  in 
miisTBa.  8tat.  3  &  4  W.  Sf  M.  c.  11.  *.  6.,  is  satisfied  without  the 
party  being  named,  if  the  parish  has  notice  of  the  party 
really  rated,*'  said,  *'  It  is  not"  '*  necessary  here  to  contend 
that,  if  the  name  of  the  landlord  be  expressly  inserted, 
the  tenant  is  assessed:  and  where  no  name  is  inserted, 
and  the  tenant  is  not  known  by  having  pdd  tbe  rate  or 
otherwise,  he  may  not  be  legally  the  party  rated,  as  in 
Rex  V.  Llangammarch  {b).  But  here  there  is  no  doubt 
of  notoriety  by  payment"  In  that  case,  therefore,  the 
facts  rendered  it  unnecessary  to  question  the  earlier 
decisions.  In  Regina  v.  Husthwaite  (c)  two  questions 
were  raised,  the  one,  whether  the  pauper's  husband  had 
been  chai^d  with  the  rates;  the  other,  whether  he  had 
paid  them.  The  Court  held  that  there  was  sufficient 
evidence  that  the  pauper's  husband  was  the  person 
charged  and  that  the  payment  was  made  on  his  behalf: 
but  they  never  thought  of  paying  that  it  was  immaterial 
whether  or  not  the  overseers  had  knowledge  of  those 
facts.  The  decision  turned,  in  eflFect,  upon  the  intention 
of  the  overseers  to  charge  the  pauper's  husband.  I  quite 
agree  that,  if  such  an  intention  is  made  out  in  any  case, 
it  is  immaterial  that  the  party  charged  is  not  rated  by 
name  in  the  rate  book.  But  it  is  further  suggested 
.  that,  in  Regina  v.  SL  MaryUbone  ((f),  Erie  J.  meant  to 
state  that  the  effect  of  the  more  recent  statutes  has  been 
to  sweep  away  the  whole  series  of  authorities  on  the 
construction  of  the  Act  of  WiUiam  and  Mary.     I  do  not 

(fl)4g.A638.  (*)  2  r.  J?.  628. 

(c)  18  C.  B.  447.  (i)  16  Q,  B.  339. 
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so  understand  his  language.     The  decision  in  that  case  ]860. 

proceeded  upon  the  plain  words  of  the  St  Marylebone  The  Qdebn 

local  Act.    Looking  at  the  facts  stated  in  the  case  before  j^jj^^bt  nta  f 

us,  I  am  of  opinion  that  the  pauper  was  not  "  charged"  St.  Anne, 

within  the  meaning  of  stat.  3  &  4  ^"I  4.  c.  11.  «.  6.  niNSTsa. 

(Hill  J.  was  absent.) 

Order  of  Sessions  confirmed. 


NicnOLSON  and  others  against  Ricketts  and  Tuesday, 

, ,  January  24th. 

Others. 

''PHE  first  count  of  ihe  declaration  was  on  a  bill  of  Von  8.  4-  Co., 
exchange,  drawn  at   Buenos  Ayres  by  defendants,  trading  in 

liuenoa  Ayrea 
under  that 
title,  agreed  with  defendants,  merchants  trading  in  London  under  the  title  of  R.,B.^  Co,, 
to  carry  on  joint  exchange  operations ;  by  which  Von  8.,  4"  Co,  were,  at  Buenos  Ayres, 
to  draw  bills  periodically  on  defendants,  at  ninety  days'  sight,  to  sell  them  there,  and  to 
inyeet  the  proceeds,  keeping  defendants  out  of  cat»h  advance  by  periodically  remitting  to 
them  bills  to  the  same  amount  on  other  firms,  to  be  bought  by  Von  8.  ^  Co.  These 
.transactions  were  to  be  on  the  footing  of  a  community  of  profit  and  lo^s. 

Plaintifb,  another  firm  of  merchants  at  Buenos  Ayres,  bought  there  of  Von  8.  j-  Co, 
certain  of  the  bills  drawn  by  the  latter,  in  their  own  name,  on  defendants,  in  the  course 
of  these  operations.  Plaintiffs  were  induced  to  buy  the  bills  by  the  statement  of  a 
broker,  employed  by  Von  8.  4"  Co.  to  procure  purchasers,  that  "  the  bills  were  all  in 
order,  he  having  seen*'  defendants'  "letter  of  credit  to  Von  8.  ^  C^.,  in  virtue  of  which 
the  bills  were  £awn."  Defendants  refused  to  accept  these  bills  on  presentation.  Von 
8.  4"  Co*  became  bankrupts,  and  plaintiff  proved  on  the  bills  against  their  estate,  and 
recovered  ^  per  cent  of  the  amount  Plaintiffs  also  brought  this  action  against 
defendants.  The  declaration  contained  counts  on  the  bills  against  defendants  as 
drawers ;  counts  for  money  lent  and  money  had  and  received,  and  a  count  for  the  breach 
of  a  contract  by  defendants  to  accept  the  bills. 

On  a  case  stated  embodying  the  above  facts,  and  giving  the  Court  power  to  draw 
inferences  of  &ct :  held,  that  plaintiffs  had  no  cause  of  action  against  defendants.  That 
defendants  were  not  drawers  of  the  bills,  the  signature  "  Von  5.  ^  Co."  to  the  bills  not 
including  defendants,  though  the  agreement  between  Von  8.  4,  Co,  and  defendants 
created  a  partnership  between  them.  That  defendants  were  not  liable  for  monej[  lent 
plaintifiSs  having  made  no  loan  to  Von  8.  ^  Co, ;  or  for  money  had  and  received,  plaintiffs 
not  baring  paid  money  on  a  consideration  which  had  wholly  failed.  That  defendants 
had  not  contracted  with  plaintiffs  to  accept  the  bills ;  Von  8.  ^  Co.  having  no  authority 
to  make  such  a  contract  for  defendants,  and  (per  Crompton  and  Hill  Js.)  not  having  in 
fact  made  any  such  contract,  the  broker^s  statement  to  plaintiffs  amounting  merely  to 
an  expression  of  belief  that  the  bills  would  be,  not  to  a 'contract  that  they  should  be, 
accepted. 
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1860.  Messrs.  Ricketts^  Boutcher  ^  Co.,  for  2600/.,  payable  to 
Nicholson  defendants*  order,  ninety  days  after  sight ;  indorsed  by 
RicKKTTs.  defendants  to  FieldeUy  Brothers^  and  by  them  to  plainiifls. 
Averments:  that  the  bill  was  duly  presented  for  accept- 
ance, was  dishonoured^  and  was  protested;  of  which 
defendants  had  due  notice.     Breach,  non-payment. 

The  third  count  was  similar  to  the  first,  on  another 
bill  of  exchange  for  1229/:  19«.  2d. 

The  fifth  count  was  on  another  similar  bill  of  exchange 
for  1170/.0*.  lOrf.,  but  made  payable  totheorder  of  Messrs. 
Joseph  Green  Sf  Co,,  and  by  them  indorsed  to  plaintiflk 

The  second,  fourth  and  sixth  counts  were  against 
defendants  as  makers  of  promissory  notes  similar  to  and 
corresponding  in  amount  with  the  above  mentioned  bills 
of  exchange  respectively. 

The  seventh  count  alleged  that,  in  consideration  that 
plaintifis,  at  defendants*  request,  would  purchase  from 
defendants  certain  bills  of  exchange,  drawn  at  Buenat 
Ayres  by  Messrs.  Von  Seutter  §•  Co.  upon  defendants, 
defendants  promised  plaintiffs  to  accept  the  said  bills 
on  presentment  to  them  in  London.  Averments  :  that 
plaintiffs  did  purchase  the  said  bills  from  defendants; 
that  the  said  bills  were  presented  to  defendants  for 
acceptance  in  London;  and  that  defendants  refused  to 
accept  the  same ;  whereby  the  said  bills  were  returned 
to  plaintiffs  protested,  and  their  value  lost,  and  the  price 
thereof. 

The  eighth  count  was  for  money  lent,  money  had  and 
received,  and  money  due  on  an  account  stated. 

The  pleas  to  the  first,  third  and  fifth  counts  traversed 
the  drawing  of  the  bills,  their  indorsement,  and  the 
notice  of  dishonour.  Those  to  the  second,  fourth  and 
sixth  counts  traversed  the  making  of  the  notes.    Plea  to 
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the  seventh  count,  non  assumpsit.    To  the  eighth  count,        1860. 
never  indebted  Nicholsoh 

Issues  vrere  joined  on  the  pleas,  and  afterwards,  by     Bicketm. 
consent,  and  by  order  of  Crompion  J.,  a  case  was  stated, 
which,  so  far  as  is  material,  was  as  follows. 

In  the  Spring  of  1857,  Edmund  Von  Seutter  was  a 
merchant  In  Buenos  Ayresy  carrying  on  business  there 
under  the  firm  of  E.  Von  Seutter  Sf  Co.  The  defendants 
were  and  are  merchants  in  London^  and  carry  on  business 
under  the  firm  of  Messrs.  Ricketts,  Boutcher  8f  Co.  The 
plaintiffs  were  and  are  merchants  in  Buenos  Ayres^  and 
carry  on  business  under  the  firm  of  Messrs  Nicholson^ 
Green  ^  Co.  The  plaintiff  Mr.  John  Nicholson  also  alone 
carries  on  the  business  of  a  merchant  in  Liverpool,  under 
the  firm  of  Joseph  Green  ^  Co.  Messrs.  E.  Von  Seutter 
If  Co.,  for  a  considerable  time  previous  to  1857,  carried 
on  large  transactions  in  business  with  the  defendants 
and  other  houses  in  England  and  the  Continent.  On 
31st  January,  1857,  Von  Seutter  Sf  Co,  addressed  a  letter 
to  the  defendants,  from  which  the  following  is  an  extract. 
"Buenos  Ayres,  Slst  January,  1857. 

"  In  former  letters  you  stated  to  be  ready  to  listen  to 
our  views  on  exchange  operations.  We  now  beg  to 
expose  you  a  business  which  may  turn  out  a  very  profit- 
able one.  To  draw  in  April  or  May,  when  exchange  is 
very  likely  to  be  at  65«.,  and  ounces  360$,  from  10,000/. 
to  20,000/.,  and  put  the  proceeds  in  the  bank,  which  may 
pay  8  per  cent,  interest ;  actually  the  bank  pays  10  per 
cent  and  covers  15  per  cent.  This  bill,  drawn  at  ninety 
days'  sight,  could  be  renewed  every  three  months;  say, 
draw  the  same  amount  and  remit  bills  for  equal  sums. 
In  this  way  you  may  be  only  in  cash  advance  for  three 
or  four  days.     This  is  the  only  way  to  get  fimds  at  a 
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1860.       favourable  rate  for  the  Summer  season.    Several  respect- 
N1CUOL8ON    ^'^'^  houses  make  the  same  business,   and  we  could 
EicKETTs.     exchange  our  drafts  with  one  or  the  other  of  them.    You 
may  be  assured  that  we  will  be  cautious." 

To  this  letter  the  defendants  replied  as  follows. 

''London,  27th  March,  1857. 
*'  Messrs  Von  Seutter  Sf  Co.,  Buenos  Ayres. 
"Dear  Sirs. 

*'In  reply  to  the  various  paragraphs  contained  in  your 
favour  dated  31st  January  last,  bearing  on  the  following 
subjects^  and  to  simplify  the  present  credits,  we  hereby 
grant  you  a  blank  running  credit  for  the  sum  of  twenty 
thousand  pounds  (20,000/:)  sterling  (for  all  purposes), 
that  is  to  say,  you  are  at  liberty  to  draw  upon  us,  and  we 
engage  to  accept  the  bills  so  drawn  at  90  days'  sight,  in 
advance  against  River  Plate  produce,  whether  on  joint 
account  between  us,  or  on  your  own  account,  or  on 
account  of  third  parties  to  our  consignment  in  Europe^ 
•  with  permission  as  usual  to  draw  against  documents;  it 

being  understood  and  mutually  agreed  to,  that  the  bills 
of  lading  of  the  produce  shall  follow  immediately  or  as 
soon  as  possible,  within  two  months  at  most,  after  the 
issue  t>f  such  bill  against  invoice.  In  case  yon  cannot 
conveniently  cover  by  shipping  documents  in  the  course 
of  two  packets,  you  are  to  keep  us  put  of  cash  advance, 
by  redrawing  and  remitting  simultaneously  within  that 
period,  to  the  extent  of  such  amount  uncovered  by 
shipping  documents." 

'*  In  addition  to  the  above  credit  we  agree  to  the  pro- 
position you  submit  to  us  as  to  joint  account  exchange 
operations,  in  equal  shares  between  us,  that  is  to  say,  you 
may  draw  on  us  at  90  days'  sight  for  10,000iL  or  20,000i, 
keeping  us  out  of  cash  advance  during  the  operation,  by 
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remitting  and  redrawing  every  second  packet  after  the        i860, 
issue,  in   the   manner  described   in  the  preceding  on  "jjichomoh 
produce  accounts.     This  account  subject  to  interest  as     ^nj^irrg 
therein  stated,  but  free  of  commission  on  either  side. 
The  account  to  bear  the  actualities  of  its  attendant 
charges  and  earnings  pro  and  con,  and  to  be  finally 
closed  not  later  than  31st  December  next     We  place 
implicit  faith  in  your  judgment  and  intimate  knowledge 
as  to  the  solidity  of  the  concerns  wherein  you  employ  the 
funds,  the  collateral  security  they  give,  and  as  to  the 
undoubted  character  of  the  remittances  you  make  to  us 
during  the  operation  throughout." 

*'  We,  in  reference  to  the  future,  would  add  our  leaning 
to  the  impression  that  these  credits,  if  employed  mainly 
in  exchange  operations,  are  in  their  ultimate  issue  likely 
to  prove  more  remunerative  than  if  applied  to  produce, 
unless  a  good  margin  be  afforded  for  reaction  in  the 
European  markets  during  the  working  of  the  operations. 
If  these  meet  your  views,  we  shall  thank  you  to  ratify 
same  in  full  detail  in  extenso  at  your  earliest  convenience, 
''  And  remain.  Dear  Sirs, 

**  Yours  very  truly, 

"-Bicfeto,  Bautcher  §•  Co.'' 

On  lat  June,  1857,  Messrs.  Von  Seutter  jf  Co.  wrote 
to  the  defendants  as  follows. 

'^  Buenos  Ayres,  1st  June,  1857. 
**  Messrs.  RicketU,  Bouteher  jf  Co.,  London.*' 
"Dear  Sirs, 

"  We  are  in  possession  of  your  favour  of  27th  March, 
by  which,  and  in  reply  to  various  paragraphs  contained 
in  our  former  private  letters,  yOU  grant  us  a  blank  run- 
ning credit  for  the  sum  of  twenty  thousand  pounds 
sterling  (20,000/.),  for  all  purposes,  that  is  to  say,  that  we 

VOL.  u.  2  L  B.  &  B. 
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I860.  are  at  liberty  to  draw  upon  your  good  selves,  and  you 
N1CHOL8OH  ®"g*^c  yourselves  to  accept  to  said  extent  our  bills  at 
R1CKETT8.  ^'"^^y  days  in  advance  to  River  Plate  produce,  whether 
in  joint  account  with  your  firm  or  in  consignments  for 
our  account  or  account  of  third  parties,  all  under  the 
following  conditions.  Besides  this  credit  of  20,000/.  in 
blank,  you  authorize  us  to  draw  on  your  good  selves 
at  ninety  days  for  10,000/.  to  20,000/L  for  joint  account 
exchange  operations,  keeping  you  always  out  of  cash 
advances  during  the  operation,  by  remitting  and  redraw- 
ing every  second  packet.  This  account  subject  to 
interest,  as  stated,  but  free  of  commission  on  either  side." 
''  With  respect  to  the  credit  for  joint  account  exchange 
operations,  it  is  understood  that  such  transactions  (until 
we  get  your  authorization  to  extend  them  up  to  1st 
March^  1858)  are  to  be  finally  closed  not  later  then  Slst 
December^  1857.  We  have  answered  to  all  points  con- 
cerning your  letter  of  27th  March  respecting  credits, 
and  beg  still  to  state  that  we  think  it  quite  understood 
that  the  risks  for  bills  sold  on  terms  here  and  the  risk 
for  remittances  in  bills  is  mutual:  any  ultimate  loss 
arising  firom  such  transaction  shall  be  divided  in  equal 
shares  between  your  good  selves  and  us. 

**  Expecting  jiour  approval  of  this  latter  paragraph, 
*'  We  remain.  Dear  Sirs, 

«  Yours  faithfully, 

« JJ.  Vtm  Seutter  Sf  Co.'' 
Mr.  Von  Seutter,  the  principal  partner  in  the  firm  of 
£.  Von  Seutter  Sf  Co.,  wrote  a  private  letter,  dated  2nd 
JuTie,  from  which  the  following  is  an  extract. 

'^  I  am  sincerely  obliged  to  you  for  the  new  credit 
Please  rely  on  my  prudence  in  all  transactions.  I  shall 
certainly  not  expose  your  funds  nor  mine.     With  regard 
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to  the  exchange  transaction,  you  should  allow  me  to  1860. 
remit  finally  in  January  or  February^  as  I  think  that  on  Nicboison 
beginning  of  next  year  exchange  will  be  higher  than  on  bickettb. 
the  end  of  this.  At  all  events  I  shall  act  according  to 
circumstances.  It  would,  })crhai>s,  he  good  also  your 
authorizing  me  to  remit  finally  the  third  month  instead 
of  the  second.  It  is  understood  that  I  would  postpone 
the  remittances  only  in  the  case  I  should  be  certain  to 
remit  one  month  later  at  a  1«.  higher  exchange ;  should 
I  have  negotiated  20,000/.,  then  I  would  at  all  events 
remit  the  half,  say  10,000/.,  in  the  second  month,  and 
leave  for  the  third,  if  profitable,  only  10,000/.  This 
latter  lO,OOOiL  I  would  try  to  negotiate  to  German  houses, 
which  proceedings  would  have  always  five  to  six  days, 
and  keep  you,  therefore,  by  equal  voyages  of  the 
steamers,  entirely  out  of  cash  advance.*' 

To  these  letters  the  defendants  rci)Iied  as  follows. 

'^%X\\  August,  1857. 

"  We  reply  to  your  esteemed  of  1st  June,  answering 
our  special  letter  dated  27th  March.  In  deference  to 
your  wishes,  wc  hereby  modify  certain  portions  of  the 
stipulations  therein  conveyed,  and  forming  basis  for  con- 
duct of  our  business  relations.  These  modifications 
refer  to,  firstly,  joint  exchange  operations.  We  hereby 
authorize  you  to  extend  the  period,  if  reijuisite,  for  final 
close  of  these  transactions,  to  1st  March,  1858.  We 
should  prefer  our  original  terms  to  remain  intact ;  never- 
theless, if  circumstances  should  hereafter  warrant  it,  you 
are  at  liberty  to  remit  finally  the  third  month  instead  of 
the  second,  it  being  understood  that  you  would  postpone 
the  remittances  only  in  case  you  should  be  certain  to 
ensure  thereby  \s,  higher  exchange,  and  that  the  amount 
2  L  2 
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1860.  then  afloat,  for  which  remittances  to  cover  would  be 
NioHOLBov  deferred  to  the  third  month,  do  not  exceed  10,000/.  as 
BicKsm.  maximum.  Yoor  suggestions  as  to  negotiating  to  your 
compatriots  are 'not  tenable.  They  are  too  alert  in  their 
interests  to  lose  five  or  six  days,  and  their  invariable 
practice  is  to  have  the  firsts  left  for  acceptance  even 
before  the  English  takers,  notwithstanding  the  corres- 
ponding seconds  and  thirds  being  remitted  to  the  Con- 
tinent. Secondly.  It  is  understood  that  the  risk  for  bills 
sold  on  terms  with  you,  the  risk  for  remittances  in  bills 
on  this  against  same^  is  mutual,  as  is  also  the  risk  of 
solvency  of  parties  to  whom  you  deposit  proceeds  of 
your  drafts  upon  us  on  interest,  provided  you  take  good 
and  ample  security  against  same,  not  else.  In  short,  all 
risks  accruing  from  these  exchange  operations  are  mutual, 
and  any  ultimate  loss  arising  therefrom,  save  the  proviso 
just  stated  in  reference  to  money  on  loan  to  local  parties, 
shall  be  divided  in  equal  moieties  between  your  good 
selves  and  us.  Save  and  except  these  said  modifications, 
our  several  conditions,  contained  in  ours  of  27th  Match 
last,  and  ratified  by  yours  of  1st  Junet  remain  in  full 
force  and  inviolate.** 

The  case  then  set  out  at  length  other  correspondence 
between  Von  Seufterff  Co.  and  the  defendants,  the  nature 
of  which  will  sufficiently  appear  from  the  following  ex- 
tract& 

On  31st  July,  1857,  Von  Seutter  If  Co.  wrote. 

**  We  think  now  to  enter,  by  next  mail,  in  the  following 
exchange  operations.  We  draw  12,000/."  (the  letter 
described  the  proposed  operations^  and  proceeded.)  '*If 
we  succeed  to  do  this  business,  then  of  course  remit  you, 
on  1st  November,  the  same  amount  of  12,000/.,  in  good 
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Wis,  and  draw  again,  and  remit  jou,  on  1st  January,        IS60, 
the  capital  benefits  and  interests.     Business  in  commis-     Nicholsoii 
sion  on  both  sides,  half  account."  Rickbtib. 

On  31st  August,  1857,  they  wrote  to  inform  the 
defendants  of  their  **  having  entered  on  a  joint  account 
exchange  operation,  disposing  on  your  good  selves  for 
the  amount  of  12,000r."  "This  amount  will  be  placed 
on  interest,  and  we  will  inform  you  fully  in  our  next  of 
the  employment  of  said  funds.*'  "It  is  understood  that 
we  keep  you  entirely  free  from  cash  advance,  remitting 
and  drawing  simultaneously  on  1st  November.  Should 
we  be  authorized  by  your  next  letter  to  remit  only  in 
January,  or,  say,  1st  February,  we  shall  do  so  if  we  find 
it  in  our  interest,  but  in  all  cases  we  shall  keep  you  out 
of  cash  advance."  "  Should  we  see  exchange  lower 
next  mail,  which  is  not  to  be  expected,  we  shall  draw 
3000/L  or  40002.  more.  All  in  confornfiity  with  your 
separate  credit  for  exchange  operation.  Please  now 
take  note  of  our  said  drafts,  which  we  recommend  to 
due  honour.**  (Here  followed  a  list  of  twelve  bills, 
dated  26th  August,  drawn  on  the  defendants,  and 
amonnting  to  12,000/.) 

On  Slst  October,  1857,  they  wrote  to  the  defendant& 
"  Our  final  remittances  will  not  be  made  before  1st 
March,  as,  remitting  on  Ist  January,  all  our  troubles 
would  remain,  perhaps,  without  remuneration.  The 
present  packet  being  the  second  since  our  drafts  of 
12,00021  for  the  joint  account  exchange  speculation,  we 
remit  you  herewith  the  equivalent  of  said  drafts  in  our 
remittances  as  follows."  (A  list  of  twelve  bills  on 
different  firms  followed:  their  total  amount  being 
(12,034/.  18«.  4d.)  "  We  hope  you  will  be  pleased  with 
the  selection  of  our  remittances;  we  can  say  they  are  all 
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1860.        tip  top  bills."    "  As  you  will  see  by  the  note  at  foot  we 
NicHOL8o»     ^^^^  disposed  on  your  good  selves  the  same  amount  of 
BioKKTTB.      12,034i  18*.  4i/.,  ninety  days,  and  recommend  our  bills 
to  due  protection.*' 

ITie  note  at  foot,  headed  "our  drafts,"  contained  a 
list  of  fourteen  bills,  dated  28th  October,  drawn  on  the 
defendants,  and  amounting  to  12,034/.  I8s.  Ad,  The 
last  three  in  the  Ibt  were  numbered  746,  735^  736, 
respectively,  and  were  those  sued  upon  in  the  1st,  3rd 
and  5th  counts  of  the  declaration. 

On  7th  November,  1857,  the  defendants  wrote  to  Von 
Seutter  ^  Co. 

'*  London,  7  th  November,  1857. 
"  The  exchange  adventure  you  have  entered  into  we 
hope  will  turn  out  welU  Yimr  12  drafts  dated  Augu^ 
26th,  amounting  to  12,000/L,  to  tlie  order  of  various  par- 
ties, have  met  due  honor,"  "  You  must  act  according  to 
your  discretion  in  the  final  winding  up  of  this  adventure. 
We  imagine  the  tenor  of  advices  by  this  mail  from 
JSurope  will  render  the  profit  likely  to  accrue  somewhat 
problematical.  You  will  of  course  use  all  caution  in  lend- 
ing the  funds  on  your  side,  and  be  likewise  extremely 
careful  to  take  only  the  very  first  rate  unexceptionable 
paper,** 

On  16th  December,  1857,  the  defendants  wrote  to  Von 

Seutter  ^  Co. 

*'  London,  16th  December,  1857. 

"  We  address  you  by  this  conveyance,  in  the  hope  she 

will  reach  you  before  the  packet  of  the  8th  proximo,  by 

which  letter  we  shall  reply  in  full  detail  to  your  several 

•  letters  of  31  st  October,  now  in  our  possession.     The 

main  object  of  the  present  is  to  inform  you  that,  with 

very  trifling  exceptions,  the  whole  of  the  bills  drawn  on 
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your  side**  '^are  now  lying  under  dishonour,  owing  to  the       *  i860, 
pressure  of  the  timesy  the  ravages  and  disorganization      nichclson 
ruling  in  monetary  matters  all  throughout  Europe.     We      r,ckett8. 
grieve  to  learn  that,  amongst  the  number,  your  drafts 
on  this  city,  Belgium  and  France^  figure  to  a  very  con- 
siderable extent." 

"  Of  12,034/.  18«.  4cf.  remitted  in  your  last,  the  follow- 
ing amounts  are  notarially  noted  for  non-acceptance." 
(Here  three  of  the  bills,  other  than  those  now  sued  upon, 
were  mentioned.) 

''The  residue  of  your  said  remittances,  not  specified 
herein,  are  accepted,  but  notwithstanding  the  high  con- 
nection of  names  they  bear,  so  great  and  universal  is  the 
distrust  now  prevalent,  that  their  conversion  into  cash 
would  be  a  matter  of  considerable  difficulty,  and  the 
eventual  retirement  of  some  of  the  number  is,  as  our 
recent  advices  will  have  informed  you,  highly  problema- 
tical." 

(The  letter  then  referred  to  the  numerous  failiures  of 
eminent  firins  in  London  and  elsewhere  which  had 
recently  occurred,  and  to  others  which  were  expected ; 
and,  after  reminding  Von  Seutter  ^  Co.  that  their  accounts 
with  the  defendants  shewed  an  uncovered  balance  of  ex- 
ceeding 10,000/.  sterling,  proceeded.)  "We  are  com- 
pelled to  adopt  the  to  us  painful  and  reluctant  course 
pursued  by  other  houses  without  exception,  of  suffering 
your  drafts  upon  us,  dated  28th  October^  from  707  to 
746,  both  included,  to  be  noted,  for  non-acceptance,  as 
a  measure  of  self  protection." 

*'  Sincerely  do  we  trust  this  will  reach  you  in  time  to 
prevent  your  committing  yourselves  further  in  the  way 
of  bills  of  exchange,  as  remittances  or  otherwise,  for  in 
times  like  these  it  is  impossible  to  state  what  issues  will 
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I860.        meet  honour  on  this  side;  and  that  you  will,  on  receipt 
NioHouov    ^^  ^^^^  intelligence,  take  prompt  measures  to  draw  in 
EicKKTw     y®""^  outstanding  deposit,  the  proceeds  of  drafts  in  ex- 
change operations,  whether  with  priyate  firms  or  with 
banks,  and  remit  to  your  yarious  European  constituents 
for  their  uncovered  engagements  in  this  respect." 

On  3Ist  December,  1857,  Vm  Seutter  jp  Cb.  wrote  to 
the  defendants. 

"  Buenos  Ayres,  31st  December,  1857." 

''  Exchange  Adventure.  Thb  business  will  not  turn 
out  80  well  as  you  expect,  as  at  the  present  state  of 
things  we  fear  exchange  will  remain  low."  '*It  is  indeed 
fortunate  you  authorized  us  to  postpone  remittances  for 
final  settlement  up  to  the  end  of  February/* 

"  We  remit  you  herewith*  (here  followed  a  list  of 
twelve  bills  on  different  firms,  amounting,  in  all,  to 
14,000il),  <'of  which  12,000i.  to  the  credit  of  the  joiot 
Exchange  Adventure,  and  2000/.  to  the  credit  of  our 
general  account.  Against  said  12^000/.  we  have  disposed 
on  your  good  selves'*  (a  list  of  bills,  drawn  on  defend- 
ants, dated  31st  December,  and  amounting  to  12,000^, 
followed),  *'  which  we  recommend  to  due  protection  to 
the  debit  of  said  Exchange  Adventure.** 

It  was  admitted  that  the  above  letters  contained  a  true 
account  of  the  manner  in  which  joint  exchange  operations 
were  carried  on  between  E.  Van  Seutter  jp  Co.  and  the 
defendants;  and  it  was  also  admitted  that  the  several 
bills  of  exchange  stated  in  the  said  letters  to  have  been 
remitted  by  the  said  E.  Von  Seutter  jp  Co.  to  the  defen- 
dants were  in  fact  so  remitted ;  and  that  the  several 
bills  of  exchange  stated  in  the  said  letters  to  have  been 
drawn  by  E.  Von  Seutter  jp  Co.  on  the  defendants  were 
in  fact  so  drawn  ;  and,  in  general,  the  facts  stated  in  the 
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above  letters  were  admitted  to  be  correct     Amongst        I860, 
the  bills  of  exchange  drawn  by  the  said  £•  Von  Stutter     jiicholsoh 
jr  Co.  on  the  defendants^  on  account  of  the  said  joint     j^ickbtts 
exchange  operations,  were  the  three  bilk  in  respect  of 
which  this  action  was  brought,  and  being  the  drafts  num- 
bered 746,735  and  736,  in  E.  Von  Seutter  jr  C4?.'s  letter 
of  31st  October,  1857.     The  first,  No.  746,  being. 

*'  Buenos  Ayrez,  28th  October,  1857. 
'*  Ninety  days  after  sight  pay  this  our  first  of  exchange 
(second  and  third  unpaid)  to  the  order  of  ourselves,  the 
sum  of  2600/.  sterling,  value  received  of  Messrs.  NichoU 
9on,  Green  jp  Co. ;  which  place  to  account  as  advised.*' 

(Signed)       "-E.  Von  Seutter^  Co." 
«  To  Messrs.  Rkhetts,  Boutcher  ^  Co.,  Londofu" 

Indorsed.    "  Pay  Fielden,  Brothers  ^  Co.,  or  order. 
«  E.  Von  Seutter  §•  Co. 
**  pp.  Fielden,  Brothers  §•  Co. 

'^JohnPickersgilT 
The  second.  No.  735,  for  1229il  19s.  2d.,  was  pre- 
cisely similar  and  bore  the  same  indorsements. 

The  third.  No.  736,  for  1170/.  Os.  lOrf.  was  similar, 
but  drawn  payable  to  the  order  of  Joseph  Green  ^  Co., 

and  was  indorsed : 

"  pp.  Joseph  Green  §•  Co., 

*'  Thomas  B.  Gibbons.'' 

The  ordinary  manner  in  which  merchants  at  Buenos 
Ayres  purchase  and  sell  exchange  on  Europe  is  as  follows. 
A  firm  about  to  draw  on  persons  in  Europe  makes  it 
known  generally,  through  a  money  broker,  that  they 
have  exchange  upon  Europe  to  dispose  of.  Those  who 
are  desirous  of  procuring  bills  on  Europe  agree  to  pur- 
chase such  an  amount  of  exchange,  in  pounds  sterling, 
as  may  suit  both  parties:  the  price  is  expressed  by  taking 
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1860.  the  gold  doubloon,  or,  as  it  is  generally  called  there,  the 
NicHOLsoB  E^^^  o^^A  o**  ounce,  as  equivalent  to  a  particular  nuinj)er 
BioKBTTs.  ^^  shillings.  The  fewer  the  shillings  that  are,  by  the 
bargains,  to  be'taken  as  equivalent  to  a  doubloon,  the 
greater  is  the  amount  received  by  the  seller  of  the  ex- 
change. This  amount  is  matter  of  bai^in  in  each  case. 
The  amount  depends  partly  upon  the  current  rate  of 
exchange,  and  partly  upon  the  credit  of  the  intended 
drawers  of  the  bills.  When  the  bargain  has  been  com- 
pleted, for  the  purchase  of  so  much  exchange  in  pounds 
sterling,  at  such  a  price,  the  purchaser  furnishes  the 
seller  with  the  names  of  those  to  whose  order  he  wishes 
the  drafts  to  be  made  payable,  and  the  amount  payable 
to  each.  This  is  regulated  entirely  by  the  purchaser, 
who  may,  if  he  likes,  have  one  draft  for  the  whole 
amount  he  has  engaged,  or  may  have  as  many  drafts  as 
he  will,  payable  to  as  many  different  persons  as  he  will, 
provided  the  aggregate  of  the  whole  amounts  to  the 
stipulated  sum.  Exchange  being  always  purchased  for 
remittance  to  Europe^  the  Buenos  Ayres  purchaser  generally 
names,  as  the  payee  or  indorsee  of  the  bill,  a  merchant 
resident  in  Europe^  so  that,  in  practice,  the  purchaser  of 
the  exchange  seldom  becomes  a  party  to  the  bill. 

Messrs.  E,  Von  Seutter  ^  Co.,  in  October,  1857,  em- 
ployed Charks  Bader,  a  money  broker  of  Buenos  Ayres, 
to  procure  purchasers  of  their  drafts  on  Europe.  Mr. 
Bader  had  made,  at  Buenos  Aj/res,  the  following  state- 
ment on  oath,  which  it  was  agreed  should  form  part  of 
the  case  and  be  admitted  to  be  true.  **  That,  in  October, 
1857,  he  proposed  to  Mr.  William  Alexander  McLean,  a 
partner  of  the  firm  of  Nicholson,  Green  §•  Co.,  Messr% 
Edmund  Von  Seutter  ^  Co.*s  drafts  on  Rickelts,  Boutdur 
8f  Co.,  of  London,  to  the  amount  of  5000/.  sterling;  to 
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which  drafts  the   said  William  Alexander  Mclean  ex-        i860, 
pressed  a  dislike,  and  refused  them,  but  subsequently     nicholsob 
did  take  them,  on  his  assuring  him  that  the  bills  were  all     rickktts 
in  order;  he  having  seen  Ricketts,  Boutcher  8f  Co,*s  letter 
of  credit  to  E.  Von  Seutter  jp  Co.,  in  virtue  of  which  the. 
said  bills  were  drawn. ** 

The  plaintifis,  accordingly,  agreed  with  the  said  Charles 
Bader  to  purchase  E*  Von  Seutter  §•  C7o.*s  drafts  on  the 
defendants  for  5000/.;  and  paid  Messrs.  E.  Von  Seutter 
%  Co.  for  the  same,  at  the  rate  of  69jf.  &d.  per  doubloon, 
being  equal  to  1438^4  doubloons.     The  three  bills  of 
exchange  in   question  were   then   drawn   by   the  said 
Messrs.  E.  Van  Seutter  §•  Ci>.,  and  the  two  numbered  746 
and  735  were  to  be,  at  the  request  of  the  plaintiils,  in- 
dorsed by  Messrs.  JS.  Van  Seutter  Sf  Co.  to  Messrs  Fielden, 
Brotfiers  jp  Co.,  or  their  order,  and  delivered  to  the  plain- 
tifis,  and  by  them  transmitted  to  the  said  Messrs.  Fielden, 
Brothers  jr  Co.,  Liverpool,  for  the  purpose  of  making  a 
payment  to  them  on  account  of  the  plaintiffs*  said  firm 
of  Nicholson,  Green  jf  Co.    The  draft  numbered  736,  for 
1170/.  0«.  10c/.,  was,  at  the  request  of  the  plaintiffs,  made 
payable  to  Messrs.  Joseph  Green  jp  Co.  or  order,  and  was 
transmitted  by  the  plaintiffs' said  firm  of  Niehdbon,  Green 
jr  Co.  to  the  said  firm  of  Joseph  Green  8f  Co.  in  Liverpool^ 
as  their  agents  to  collect  the  money.     All  the  three  bills 
were  duly  presented  to  the  defendants  for  acceptance,  on 
14th  December^  1857,  and  were  all  refused  acceptance. 
The  said  bills  were  all  duly  protested  for  non-acceptance 
thereof,  and  returned  by  the  next  mail  to  the  plaintiffs' 
said  firm  of  NiclioUon,  Green  Ijf  Co.,  at  Buenos  Jyres, 
who  gave  due  notice  of  the  said  bills  having  been  refused 
acceptance  and  dishonoured,  to  Messrs.  E.  Von  Seutter  Sf 
Co,  '  Messrs.  E.  Von  Seutter  §•  Co.  stopped  payment  The 
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186C.  tt^i^^  l^ills  were  all  indoned  to  the  plaintiflb  before  the 
NicHOLsoB  *ctioo  was  commenced,  to  enable  them  to  sue  upon  the 
bills.  The  platntifis  had,  at  Buenos  Ayret^  as  holders  of 
the  bills,  proved  against  the  estate  of  E.  Von  SevUer  jr 
Co,  for  1438  gold  ounces  or  doubloons  and  85  hundredths, 
being  the  equivalent  of  5000/.  at  69«.  6ii  per  ounce;  and 
had  received  from  them  40  per  cent,  on  that  amount,  in 
full  of  their  claim  on  E.  Von  Seutter  jp  Co.  on  the  bilb; 
but  with  reserve  of  all  their  remedies  against  the  defen- 
dants.  In  the  event  of  the  judgment  being  in  favour  of 
the  plaintiffs,  it  was  agreed  that  the  defendants  should 
have  credit,  in  reduction  of  damages,  for  2000/.;  being 
the  equivalent,  at  the  above  rate  of  exchange,  of  the  sum 
thus  received  by  the  plaintiffs  from  E.  Von  Seutter  Sf  Co. 

The  question  for  the  opinion  of  the  Court  was.  Are 
the  plaintifis  entitled  to  succeed  in  this  action  on  all  or 
any  of  the  counts  in  the  declaration ;  and,  if  so,  are 
they  entitled  to  recover  the  amount  of  the  bills  of  ex- 
change, or  the  sum  of  5000/.  being  the  equivalent  at  the 
then  rate  of  exchange  of  the  price  paid  by  the  plaintiflis 
at  Buenos  Ayres  for  the  bills;  and  are  they  entitled  tore- 
cover  re-exchange,  or  damages,  and,  in  addition,  interest, 
either  at  51.  per  cent,  or  the  current  rate  of  interest  at 
Buenos  Ay  res? 

The  pleadings  were  annexed  to  the  case,  and  were  to 
be  made  and  taken  as  a  part  thereof,  and  were  to  be 
amended  if  the  Court  should  think  fit. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences 
of  fact  that  a  jury  might  draw. 

Mellish^  for  the    plaintiSb  (a).     The  defendants  are 

{a)  Friday,  January  20th.  Before  Cockhum  C.  J.,  Wigktman,  Crtrnp- 
ton  and  Hill  Js. 
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liable  upon  these  bills,  as  partners  with  Van  Seutter  i860. 
If  Co.  The  correspondence  discloses  an  agreement  Nicholsoh 
between  the  defendants  and  Von  Seutter  §•  Co.  to  carry  RjcKKPts. 
on  exchange  operations  for  their  joint  benefit,  which 
constituted  a  complete  partnership  between  the  two 
firms.  The  agreement  is  to  be  collected  from  the 
letter  of  31st  January,  1857,  from  Van  Seutter  ^  Co. 
to  the  defendants,  containing  th'e  original  proposal ;  the 
defendants'  letter  in  reply,  of  27  th  March ;  Von  Seutter  jp 
Cb.'s  answer  of  1st  June ;  and  the  defendants'  letter  of 
8th  August,  finally  settling  the  terms  of  the  contract. 
In  this  last  letter  the  defendants  say :  '^  All  risks  accruing 
from  these  exchange  operations  are  mutual,  and  any  ul- 
timate loss  arising  therefrom"  **  shall  be  divided  in  equal 
moieties  between  your  good  selves  and  us."  .  The  letters 
further  contain  a  complete  agreement  between  the 
parties  to  share  profit  as  well  as  loss,  that  is,  to  become 
partners^  in  respect  of  exchange  transactions.  The 
arrangement,  stated  concisely,  was  as  follows.  Von 
Seutter  ^  Co.  were  to  sell,  at  Buenos  Ayres,  sets  of  bills, 
to  the  amount  of  20,000/.,  drawn  by  them  on  the  defen- 
dants, payable  ninety  days  afler  sight;  and  were  to 
employ  the  proceeds  for  the  joint  benefit  of  both  firms, 
by  lending  them  out  to  banks  and  traders  there;  putting 
the  defendants  in  funds  to  take  up  the  bills,  by  remitting 
to  them  other  bills,  to  the  like  amount,  to  be  bought  by 
Van  Seutter  %  Co.  The  profit  or  loss  upon  the  trans- 
action would  depend  of  course  upon  the  fluctuations  in 
the  rate  of  exchange  between  London  and  Buenos  Ayres, 
the  rate  of  interest  allowed  by  the  borrowers  of  the 
money  at  the  latter  place,  and  their  solvency.  The 
plainUfls  were  induced  to  purchase,  at  Buenos  Ayres,  of 
Von  Seutter  §•  Co.,  three  of  the  bills  drawn  by  that  firm 
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1860.  upon  the  defendants  in  pursuance  of  this  arrangement 
Nicholson  The  plaintifis  did  this  on  the  faith  of  the  letter  of  credit 
BioKKTTf.  fr^™  ^^^  defendants  to  Von  Seutter  §•  Co.,  and  Vm 
Seutter  jr  Co.  put  the  defendants  in  funds  bj  remitting 
other  bills,  the  proceeds  of  wliich  the  defendants  have 
received  for  the  joint  use  of  tljemselves  and  Von  Seutter 
^  Co.  The  defendants  have,  liowever,  refused  to  accept 
the  bills  so  purchased  by  tlie  plaintifik  The  question  is 
whether,  under  these  circumstances,  Von  Seutter  ^  Co. 
having  failed,  the  plaintiffs  have  any  and  if  so,  what 
remiedj  against  the  defendants.  First,  the  defendants 
are  liable  upon  the  bills,  as  drawers.  Whether  or  not 
the  defendants  intended  such  a  result,  (and  it  may  be 
admitte<l  that  they  probably  did  nut),  the  effect  of  tbeir 
agreement  with  Vtm  Seutter  ff  Co.,  was  to  create  a  part- 
nership between  theni ;  carried  on,  in  Buenos  Ayres,  in 
the  name  of  Fon  Seutter  Sf  Co.,  and,  in  Londtm,  in  the 
name  of  the  defendants;  l>eing  a  partnersliip,  not  for  an 
isolated  transaction,  but  for  a  particular  class  of  busi- 
ness, embracing  a  series  of  transactions.  It  most  be  con- 
ceded that  the  defendants  are  not  liable  on  the  bills  in 
question,  unless  the  signature  *'  Von  Seutter  if  Co*"*  ^^ 
them  can  be  taken  to  mean  Von  Seutter  ^  Co*  and  the 
defendants;  but,  the  bills  being  drawn  for  their  mutual 
benefit,  that  is  the  legal  meaning  of  the  signature.  The 
partnership  between  the  two  firms  must  have  some  name; 
and  the  correspondence  shews  that  "  Fon  Seutter  ^  Co. 
was  adopted  as  that  name,  with  respect  to  transactions 
at  Buenos  Ayres.  In  South  Carolina  Bank  v.  C(ue(a) 
bills  were,  by  arrangement  with  his  co-partners  in 
England,  indorsed  in  his  own  name,  but  on  account  of 

(a)  SB.^C.  427. 
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the  finxi,  by  a  partner  in  America  ;  and  it  was  held  that  I860, 
this  must  be  considered  as  an  indorsement  by  the  firm.  Nicholsoh 
In  the  present  case,  as  in  that,  it  was  understood  that  biokjetts. 
the  names  of  the  partners  resident  in  England  were  not 
to  appear  on  the  foreign  bills.  In  Emly  v.  Lye  {a)  the 
discounter  of  a  bill,  drawn  by  one  of  several  partners  in 
his  own  name,  but  for  partnership  purposes,  was  held  to 
have  no  remedy  against  the  partnership  on  the  bill ;  but 
there  the  discounter  knew  all  the  partners,  and,  though 
aware  that  the  money  was  to  be  applied  for  the  benefit 
of  the  partnership,  advanced  it  solely  on  the  security  of 
the  one  whose  nameVas  on  the  bill.  If  the  defendants 
were  in  fact  partners  with  Von  Seutter  ff  Co.^  there  is  no 
objection  in  point  of  law  to  the  name  "  Von  Seutter  Sf 
Co.^  when  used  for  the  purposes  of  the  partnership, 
including  the  defendants,  although  Von  Seutter  ^  Co. 
also  carried  on  a  business  independent  of  the  defendants; 
Stoan  v.  Steele  (&)•  [^Crompton  J.  It  is  clear  law  that  a 
dormant  partner  is  liable  on  a  bill  indorsed  in  the  name 
of  the  firm  in  which  he  is  a  partner,  provided  that  the 
bill  is  given  in  respect  of  a  partnership  transaction.] 
A  firm  consisting  of  several  may  carry  on  business  in 
the  name  of  one,  and  then  the  whole  firm  will  be  bound 
by  acts  done  by  him  as  representing  the  firm.  Secondly, 
even  if  the  defendants  cannot  be  treated  as  drawers  of 
the  bills,  they  are  at  all  events  liable  to  the  plaintifis  on 
the  counts  for  money  had  and  received,  and  for  money 
lent,  as  partners  with  Von  Seutter  jr  Cb.,  who  received 
the  money  from  the  plaintiffs  for  the  partnership  pur- 
poses ;  Ex  parte  Bolitho  (c).  Denton  v.  Rodie  (d)  is 
directly  in  point  to  shew  that  the  defendants  are  •  liable 

(a)  16  East,  7.  (*)  7  East,  210. 

{c)  BucJ^s  Cases  in  Bankruptcy,  100.  (d)  3  Ca^np.  493. 
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1860.  ^  ^<>'"  money  lent  [Cackbum  C.  J.  There  was  a 
NicHOLsoa  dii^ct  loan  of  money  by  the  plaintifls  in  that  caae;  not, 
BioKXTTs.  ^  i^^re,  a  purchase  of  bills.]  At  any  rate  the  defend- 
ants are  liable  on  the  count  for  money  bad  and  receivedi 
the  plaintifls  having  advanced  their  money  on  a  con- 
sideration which  has  failed.  [Hill  J.  Can  the  plaintifi 
be  entitled  to  sue  for  money  had  and  received  on  the 
mere  non-acceptance  of  the  bills  by  the  defendanta? 
The  plaintifls  bought  the  bilk  and  took  the  chance  of 
their  being  accepted.  They  have  availed  themselves  of 
their  remedy  against  the  drawers.]  Lastly,  in  that  view 
of  the  case,  the  defendants  are  liable,  on  the  7th  coant, 
for  the  breach  of  their  implied  promise  to  accept  the 
bills  arising  from  the  authority  which  they  gave  to  F<m 
Seuiter  jp  Co.  to  draw  upon  them. 

BomUf  contra.  First,  the  defendants  are  not  liable 
on  the  bills.  It  may  be  admitted  that  the  pro6t  and 
loss  of  the  exchange  operations  were  to  be  shared 
between  them  and  Von  Seutter  jp  Co.  But  they  neither 
authorized  Fon  Seutter  jp  Co.  to  hold  them  out  as  part- 
ners, nor  did  Fon  Seutter  jp  Co.  so  hold  them  out  to  the 
world.  The  two  firms  remained  entirely  distinct,  and 
each  was  bound  only  by  its  own  signature.  FeFSons  at 
Buenos  Ayres  buying  of  Fon  Seutter  jp  Co.  bills  drawn 
by  them  on  the  defendants  in  England,  would  do  so  in 
reliance  on  the  responsibility  of  the  drawers,  and  woald 
take  their  chance  of  getting  the  acceptance  of  the 
drawees.  In  Siffkin  v.  Walker  (a)  a  promissory  note  was 
given  in  his  own  name,  but  in  respect  of  tbejoiot 
liability,  by  one  of  two  persons  jointly  liable  to  the 

(a)  2  Camp,  308. 
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payee;  and  Lord  EUehbarough  held  that  the  maker  i860, 
alone  could  be  sued  upon  the  note.  The  circumstances  njcholsoh 
in  South  Carolina  Bank  v.  Case  (a)  were  exceptional,  rxckbtm. 
There,  as  between  the  parties  themselves^  the  partners 
in  England  had  given  actual  authority  to  the  partner  in 
America  to  use  his  name  there  as  representing  the  partner- 
ship. But  for  that  fact  the  case  would  be  inconsistent  with 
all  the  other  decisions.  The  present  case  is  governed  by 
Emly  V.  Lye  (b),  which  is  a  leading  authority  upon  the 
subject  [Hill  J.  The  real  question  is,  whether  there 
is  any  legal  evidence  that  the  defendants  authorized 
Von  Seutter  ^  Co.  to  sign  bills  for  themselves  and  the 
defendants  in  the  name  of  «  Fon  Seutter  Sf  Co.^'  To 
determine  that.  Von  Seutter  ^  Co.'b  letter  to  the 
defendants  of  31st  January^lSSTf  and  the  defendants' 
answer  of  27th  March,  are  the  most  material  parts  of 
the  correspondence.]  No  such  evidence  is  to  be 
found  either  in  those  letters  or  in  any  other  portion 
of  the  correspondence.  Even  if  the  agreement  to 
share  profit  and  loss  made  the  defendants  partners 
with  Von  Seutter  ^  Co.,  quoad  the  exchange  operations, 
the  defendants  are  not  liable  on  bills  drawn  by  their 
copartners  in  their  own  names.  In  Smith  v.  Craven  (c) 
Bayley  B.  points  out  that  the  ratio  decidendi  in  South 
Carolina  Bank  v.  Case  (a)  was  that  the  partner  in  Ame^ 
rica  had  virtually  authority  from  his  copartners  to  pledge 
the  credit  of  the  firm  by  an  indorsement  in  his  own 
name ;  and  that  that  portion  of  the  business  of  the  house 
which  was  carried  on  in  America  was  carried  on  in  his 
name.  Denton  v.  Bodie(d),  which  has  been  cited  on 
the  other  side  as  shewing  that  the  defendants  are  liable 

(a)  8  A  #  C.  427.  (b)  16  East,  7. 

(e)  ICiJ.  600.507.  (<0  3  Camp. 493. 
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1860.  on  the  count  for  money  lent,  is  in  their  fiivour  on  the 
NxcHODioH  question  whether  thej  are  liable  to  be  soed  upon  the 
B1CXRT8.  ^^^'^*  ^^^  Ellenboraugh  C.  J.,  after  saying  that  the 
case  was  distinguishable  from  Emiy  ▼•  Lye  {a),  on  the 
ground  that  the  transaction  was  a  loan  rather  than,  as  in 
Emfy  ▼.  Lye  (a),  a  discount,  added,  **  Therefore,  althoogh 
1  cannot  say**  that  the  firm  "  are  jointly  liable  on  the 
unaccepted  bills,  I  think  they  are  jointly  indebted  to 
the  same  amount,  as  for  money  lent,  or  money  had  and 
received."  [Crompton  J.  My  doubt  is,  whether  it  can 
be  said  to  have  been  within  the  scope  of  the  partnership 
business  for  Van  Seutter  jp  Co.  to  bind  the  defendants 
in  addition  to  themselves,  by  their  signature  to  bills: 
assuming,  that  is,  that  the  defendants  gave  them  no 
express  authority.]  A  partner  has  no  implied  aathority 
by  law  to  bind  his  copartners  by  a  signature  to  a  bill, 
except  by  a  signature  in  the  true  style  of  the  part- 
nership ;  Kirk  v.  Blurtan  (b).  The  defendants  never 
adopted  **  Van  Seutter  $*  CoJ"  as  the  style  of  the  partner- 
ship. The  expressions  of  Lord  Chancellor  Eldau,  in 
Ex  parte  BaUtho  (c),  are  in  the  defendant's  fiivoor  on 
this  part  of  the  case.  He  says,  **  I  have  always  under- 
stood the  law  to  be,  that  if  I  take  a  bill  to  a  bank  and 
get  it  discounted  but  do  not  put  my  name  to  it,  I  am 
not  liable  on  the  bill,  but  an  action  for  money  had  and 
received  will  lie  against  me.  The  question  then  is 
brought  to  this :  whether  these  partners  are  liable  by 
reason  of  the  moneys  advanced,  or  by  force  of  their 
names  appearing  on  the  bills;  for  if  money  is  advanced 
to  A.  and  B.,  and  the  lender  takes  a  bill  from  one  of 
them  only,  he  cannot  maintain  an  action  upon  the  bill 

(a)  l&Eaat,  7.  (b)  9M.iW.2»k 

(e)  BucXfs  Ca9e$  m  Bankruptcy,  100. 103. 
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against  the  two."    Beoan  v.  Lewi8{a)  is  to  the  same        1860. 
effect.     In  Beckham  ▼.  Drake  (ft)  Lord  Abinger  C.  B.     Nicholson 
points  out  that  in  cases  of  bills  of  exchange,  <'by  the     kicketts 
law  merchant,  a  chose  in  action  is  passed  bj  indorse- 
ment, and  each  party  who  receives  the  bill  is  making  a 
contract  with  the  parties  upon  the  &ce  of  it,  and  with 
no  other  party  whatever."     Swan  v.    Steele  (c)  is  no 
authority  against  the  defendants;  for  there  the  indorse- 
ment of  the  bill,  by  which  the  dormant  partner  was  held 
to  be  bound,  was  in  the  true  style  of  the  firm.    AH  the 
cases  shew  that  the  defendants  cannot  be  held  liable  on 
the  bills.   -Secondly:  the  defendants  are  not  liable  on 
the  counts  for  money  had  and  received,  or  for  money 
lent.     [^Melligk,  contri^  here  said  that  he  gave  up  the 
count  for  money  lent]    The  count  for  money  had  and 
received  is  equally  untenable.     No  failure  of  the  consi- 
deration for  the  plaintiffs'  purchase  of  the  bills  has  been 
shewn.     The  bills  were  sold  on  the  responsibility  of 
Von  Seutter  ^  Cb.  as  drawers,  and  were  bought  by  the 
plaintiffs  on  the  faith  of  the  vendors'  responsibility,  and 
on  the  chance  of  obtaining  the  further  security  of  the 
defendant's  acceptance.     [Crompton  J.     If  Van  Seut- 
ter ^  Co.,  in  selling  the  bills,  were  guilty  of  a  fraud,  the 
defendants,   also,   may  be   responsible  for  it:  but  the 
plaintifis  cannot,  under  the  circumstances,  recover  for 
money  had  and  received :  according  to  the  decisions  in 
Clarke  v.  Dickson  {d)  in  this  Court  and  the  Court  of 
Common  Pleas.]     Even  in  the  case  of  fraud,  the  plain- 
tiflb  could  not  have  sued,  unless  they  had  repudiated  the 
whole  transaction;   fraud  making  a  contract  voidable 
only,  and  not  void.     As  it  is,  the  plaintiffs,  by  proving 

(a)  1  Sim.  376.  (b)  9  Jlf.  #  fT.  79. 92. 

(e)  7  East,  210.  (rf)  E,  B.  *  JBL  148;  6  C.  B.  N.  S.  453. 
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1860.  under  Van  Seutter  Sf  Co/s  bankruptcy,  have  elected  to 
NicHOLBOH  affinn  their  bargain.  IHUl  J.  Having  got  what  they 
BioKKm  baigained  for,  they  cannot  sue  for  money  bad  and  re- 
ceived, though  the  subject-matter  of  the  bargain  profes 
to  be  worthless;  Lamert  v.  Heath  {a).]  That  is  ea 
Such  an  action  is  maintainable  only  if  the  thing  sold 
does  not  answer  the  description  under  which  it  is  sold: 
Gampertz  v.  BartUtt  (i).  Lastly ;  the  defendants  are 
not  liable  on  the  count  for  not  accepting  the  bills.  The 
defendants  made  no  more  than  a  conditional  promise  to 
Von  Seutter  jp  Co.  to  accept  the  bills  in  certain  events. 
But,  however  they  may  have  bound  themselves  to  Von 
Seutter  jp  Co.  to  accept  the  bills,  they  never  came  under 
any  engagement  to  the  plaintiffs  to  do  so.  Nor  did 
they  give  Von  Seutter  jr  Co,  any  authority  to  shew  their 
letter  of  credit  to  third  persons.  Bader,  the  broker,  in 
stating  to  the  plaintiff  McLean  that  he  had  seen  that 
letter,  and  that  the  bills  were  all  in  order,  did  no  more 
than  express  an  opinion  that  the  bills,  being  drawn  in 
the  regular  way  of  business,  would  probably  be  ac- 
cepted. The  facts  fail  to  shew  any  contract  to  accept 
the  bills,  express  or  implied,  by  the  defendants  with  the 
plaintiffs. 

Mettish,  in  reply.  As  to  the  liability  of  the  defendants 
on  the  bills,  the  question  is,  what  is  the  nature  and  the 
reason  of  the  liability  of  a  dormant  partner  on  bills 
drawn  in  the  name  of  the  firm  ?  His  liability  csnoot 
depend  on  an  express  authority  to  draw  the  bills  given 
by  him  to  the  acting  partners:  for  it  is  indisputable 
that,  if  A.  and  B.  are  in  partnenship,  and  the  business  is 

(a)  16  M.  #  W,  486.  (h)  2  E.  f  B.  849. 
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carried  on  in  the  name  of  A.^  who  is  the  only  ostensible  ]g5o. 
person,  B.  is  liable  on  bills  drawn  by  A.  in  his  own  j^icholsoh 
name,  if  drawing  bills  is  within  the  ordinary  scope  of 
the  partnership;  even  though  there  may  be  an  express 
agreement  between  A.  and  B.  that  B.  shall  not  be  so 
liable.  Sxcan  v.  Steele  (a)  is  directly  in  point  for  the 
plaintiffs.  They  do  not  dispute  the  authority  of  Eml^  v. 
Lye(fi);  but  there  the  creditor,  knowing  all  the  mem- 
bers of  the  partnership,  chose  to  make  the  advance  on 
the  security  of  one  of  them.  Here,  the  partnership 
between  the  defendants  and  Van  Seutter  8f  Co.  was 
concealed  from  the  world.  It  was  of  the  essence  of  the 
partnership  to  draw  bills ;  the  drawing  was  not  collateral 
to  its  general  purposes.  Whether  or  not,  therefore,  the 
defendants  intended  to  be  bound  by  Von  Seutter  jr  Co.'8 
drafts,  they  were  in  fact  bound  by  them,  and  the  case 
falls  within  the  principle  of  South  Carolina  Bank  v» 
Case  (c).  For  the  purpose  of  drawing  bills,  "  Von 
Seutter  8f  Co,"  was  to  be  the  name  of  the  partnership  at 
Bueno^Ayrea.  It  is  not  at  all  an  unusual  transaction 
for  a  partnership  to  draw  on  itself.  [Cockbum  C.  J. 
That  appears  to  have  been  done  in  South  Carolina  Bank 
V.  Case{cy\  It  is  equally  common  for  a  firm  trading  in 
two  countries  to  use  a  different  name  in  each ;  possibly 
with  a  view  to  the  appearance  of  the  bills  which  it,  in 
the  one  country,  draws  upon  itself  in  the  other.  The 
present  case  is  not  that  of  a  joint  liability  in  an  isolated 
transaction,  as  in  Siffkin  v.  Walker{d)\  where  it  is 
doubtful  whether  any  partnership  at  all  existed,  and 
where,  at  all  events,  the  use  of  a  partnership  name  was 

(a)  7  East,  210.  (6)  15  East,  7. 

(c)  SB.iC.42I.  (rf)  2  Camp.  308. 
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1860.  unnecessary.  Here,  the  agreement  was  for  a  joint 
Nicholson  venture  in  numerous  transactions  of  the  same  peculiar 
B1CKETT8  QA^i>i^«  Sverj  partnership  must  be  limited  to  Bome 
particular  object.  Could  any  definition  of  partnership 
be  given,  which  would  not  include  a  venture  of  this 
description?  The  agreement  to  share  profit  and  loss 
clearly  made  it  a  partnership;  and,  if  so,  Ex  parte  Bo^ 
Ktho{a)  is  no  authority  against  the  defendants*  liability^ 
as  dormant  partners,  on  bills  drawn  in  the  name  of  the 
firm.  The  observations  of  Lord  Eldan  in  that  case  are 
in  point  only  where  the  creditor  voluntarily,  and  with 
notice  of  the  partnership,  takes  the  security  of  ooe 
partner  instead  of  that  of  the  whole  firm.  Next,  as  to 
the  defendants'  liability  on  the  count  for  money  bad 
and  received.  No  doubt,  if  a  man  buys  a  particular 
.  chattel  or  species  of  property,  and  gets  that  which  he 
bai^ined  for,  he  cannot  sue  for  money  had  and  re- 
ceived, unless  the  bargain  proves  entirely  worthless. 
But  where  a  man  pays  money  in  consideration  of  a 
contract  entered  into  by  the  person  who  receives  it,  and 
that  person  fails  to  perform  the  contract,  he  who  has 
parted  with  his  money  may  thereupon  sue  either  f(V  the 
breach  of  the  contract,  or  for  money  had  and  received. 
Lastly,  the  defendants  are  liable  on  their  implied  pro- 
mise to  accept  the  bills.  They  would  clearly  have  been 
so  liable,  had  they  in  terms  authorized  Van  SeutterSf  Co. 
to  shew  their  letter  of  credit  to  the  buyers  of  the  bills. 
Although  the  defendants  gave  no  express  authority  of 
that  sort  to  Von  SeuUer  jp  Ca,  the  latter,  in  shewing  the 
letter,  were  acting  within  the  scope  of  their  implied 
authority  as  the  defendants'  partners. 

(a)  Buck 9  Cases  in  Bankruptcy,  lOa 
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CocKBUBN  0.  J.  I  am  of  opinion  that  out  judgment  i860, 
must  be  for  the  defendants.  The  facts  of  the  case  may  Nioholsoh 
be  brought  into  a  yery  narrow  compass.  The  defendants,  Rio^icnB. 
carrying  on  business  as  merchants  in  London^  entered 
into  a  contract  with  Van  Seutter  jp  Co.,  merchants  at 
Buenos  Ayres,  for  the  purpose  of  transacting  exchange 
operations:  the  substance  of  which  was,  that  Von  Seutter 
jr  Co.  should  periodically  draw  and  sell  at  Buenos  Ayres 
bills  on  the  defendants,  to  be  accepted  by  them,  and 
should  periodically  remit  other  bills  to  the  defendants  to 
the  same  amount,  to  keep  the  defendants  out  of  cash 
advance;  that  the  proceeds  of  these  operations  should  be 
applied  to  the  common  purposes  of  the  two  firms,  and 
that  there  should  be  a  community  of  profit  and  loss 
between  them.  In  the  course  of  these  transactions,  Von 
Seutter  ^  Co.  drew  certain  bills  on  the  defendants  and 
sold  them  to  the  plaintifis.  These  bills  the  defendants 
refused  to  accept,  when  presented  to  them  in  this 
country  for  acceptance;  and  the  plaintifis  thereupon 
brought  this  action  against  the  defendants,  on  the  ground 
that  the  agreement,  and  the  community  of  profit  and 
I088,  constituted  the  defendants  partners  with  Von  Seutter 
^  Co.,  and  so  rendered  them  liable  on  the  drawing  of 
these  bills  by  the  latter.  Now,  without  at  all  trenching 
on  the  doctrine  that  a  partnership  would  be  constituted 
under  circumstances  such  as  those  stated  in  the  case,  or 
upon  the  doctrine  of  the  liability  of  dormant  partners, 
unknown  to  those  who  contract  with  the  ostensible  part- 
ners^ I  base  my  judgment  on  the  ground  that,  under  the 
circumstances  of  this  case,  it  does  not  appear  that  Von 
Seutter  jp  Co.  had  any  authority,  express  or  implied,  to 
bind  the  defendants  by  drawing  the  bills.  In  order  that 
one  member  of  a  partnership  may  bind  another,  by 
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I860.  drawing  or  accepting  a  bill,  he  muat  have  aatbority, 
NioHOLaon  either  express,  or  implied  by  law,  so  to  do-  In  ordioary 
JUoKXTTflr  cases  of  commercial  partnership  there  is  no  need  of  ex- 
press authority,  the  law  implying  an  authority  from  the 
fact  that  the  drawing  and  accepting  bills  is  part  of  the 
ordinary  course  of  such  a  partnership.  So  again,  in 
partnerships  not  strictly  commercial,  if  it  is  obvious  from 
the  nature  of  the  partnership,  or  from  the  particular  pur- 
poses to  which  the  bills  are  to  be  applied,  that  the  draw- 
ing of  bills  is  essential,  there,  also,  the  law  implies  an 
authority  to  each  partner  to  draw  them.  But  here,  there 
being  no  express  authority  to  Von  Stutter  Sf  Co,  to  draw 
so  as  to  bind  the  defendants,  but,  on  the  contrary,  an 
arrangement  that  the  one  firm  should  draw  and  the  other 
accept,  and  that  each  should  be  bound  so  far  only  as  their 
own  signature  was  concerned,  it  seems  to  me  that  no 
authority  can  be  implied.  The  existence  and  the  pa^ 
poses  of  this  partnership  were  unknown  to  the  world. 
The  principle,  therefore,  that  where  a  partnership  for 
particular  purposes  is  held  out  to  the  world  as  ezisdng, 
and  it  is  reasonable  to  consider  that  the  drawing  of  bills 
is  incidental  to  those  purposes,  one  partner  has  an 
implied  authority  to  bind  the  others  by  drawing  bills,  is 
here  inapplicable.  We  have,  then,  to  consider  whether 
Von  Seutter  Sf  Co.  had  any  express  authority  from  the 
defendants ;  and,  as  I  have  already  said,  the  circumstances 
wholly  exclude  such  a  supposition.  Mr.  MelHsh  himself 
admits  that  the  defendants  did  not  intend  to  be  bound  by 
Von  Setttter  ^  Co.^s  signature  to  the  bills.  Although, 
then,  there  was  a  partnership,  and  the  defendants  were  in 
one  sense  involved  in  the  firm  of  Von  Seutter  ^  Co,,  V(» 
Seutter  Sf  Co.  had  no  authority,  express  or  implied,  to  draw 
bills  which  should  be  binding  on  the  defendants. 
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With  regard  to  the  other  counts,  Mr.  MelHsh  abandons        I860, 
that  for  money  lent ;  and  yirtuallj,  also,  I  think,  that  for    NiceoLaoa 
money  had  and  received.    It  seems  to  me  iropossib'e     bicksits. 
that  the  plaintiffs  can  have  both  a  right  6f  action  on  the 
breach  of  the  contract  to  accept  the  bills,  and  also  a  right 
to  sue  for  money  had  and  received.     The  plaintiffs  have 
recovered  against  the  estate  of  Van  Seutter  ^  Co.  a  con- 
siderable portion  of  the  money  which  they  advanced  on 
the  bills.     I  agree  that  the  defendants,  having  entered 
into  this  partnership,  and  having  authorized  Von  Seutter 
^  Co.  to  sell  bills  for  the  partnership,  may  be  liable  for 
any  breach  of  the  contract  arising  upon  such  sale ;  but  I 
do  not  think  that  that  liability  can  possibly  be  enforced 
by  an  action  for  money  had  and  received. 

The  question  remains,  whether  the  count  for  not 
accepting  the  bills  can  be  maintained  against  the  defen* 
dants.  It  may  be  that  there  was,  as  between  the  defen- 
dants and  Von  Seutter  ^  Co.^  an  absolute  agreement  by 
the  defendants  to  accept  the  bills  on  presentation ;  or  it 
inay  be,  as  Mr.  Booill  puts  it,  that  there  was  only  a  con- 
ditional agreement  to  accept  under  certain  circumstances. 
This,  however,  it  is  unnecessary  to  decide.  It  is  clear 
that  the  only  authority  given  by  the  defendants  to  Von 
Seutter  ff  Co,  was  to  sell  bills  in  the  ordinary  way ;  and 
that  the  defendants,  however  they  may  have  become 
liable  to  them  by  refusing  to  accept,  never  empowered 
them  to  pledge  the  defendants  to  the  obligation  of 
accepting,  much  less  to  hold  out  the  defendants  to  the 
'  world  as  having  thus  empowered  them. 

(WiQHTifAN  J.  was  absent.) 

Cbompton  J.     I  am  entirely  of  the  same  opinion.  As 
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1860.  ^  the  counts  on  the  bills,  I  can  see  no  authority,  either 
N10HOL8OH  caress  or  implied  by  law,  to  Von  SetOter  %  Co.,  to  bind 
BioMTs.  ^®  defendants  by  the  signature  "  Von  SeuUer  ^  Cfa."  to 
these  bills.  It  might  just  as  well  have  been  said  that 
they  could  have  bound  the  defendants  by  signing  as 
"  Von  Boutcher  Sf  Co.**  I  agree  with  Mr.  MeOish,  to  a 
certain  extent,  that  this  mliy  be  regarded  as  a  partner^ 
ship  transaction ;  and,  were  the  case  not  encumbered 
with  the  law  relative  to  bills  of  exchange,  it  might  be 
that  the  defendants  would  be  liable  on  the  contract  of 
Von  Seutter  Sf  Co.  with  the  plaintifis.  But  the  question 
which  here  arises  is,  are  the  bills  drawn  in  the  name  of 
the  defendants?  Where  A.,  B.  and  C.  are  in  partnership 
and  arrange  that  C.  shall  draw  bills  in  his  own  name  on 
A.  and  B.,  I  think  it  impossible  to  say  that  C's  signatme  to 
such  bills  binds  the  others.  The  bills  are  drawn  in  the 
course  of  the  partnership  transactions,  but  the  ngnatore 
is  not  intended  to  be  that  of  the  partnership.  In  the 
present  case,  the  arrangement  was  that  the  separate 
names  of  Von  SeuUer  if  Co.,  and  of  the  defendants 
should  be  used  in  the  course  of  the  transactions ;  the  one 
at  Buenos  Ayres,  and  the  other  at  London.  The  biUs 
were  not  to  be  drawn  or  accepted  as  partnership  bills; 
it  is  clear  that  the  signatures  '^  Von  Seutter  jp  Cb."  and 
"  Eicketts,  Boutcher  ^  Co.**  were  to  mean  what  they  im- 
ported,  and  nothing  more.  Mr.  Mellish  says  that  this  is 
the  case  of  a  dormant  partner,  who  must  be  taken  to  be 
bound  by  everything  done,  in  the  usual  course  of  busi- 
ness, by  the  firm  in  which  he  is  a  partner.  I  quite 
agree  that  that  principle  is  sound,  and  applies  to  biUs 
as  to  any  other  transactions.  But  here  I  see  no  hc\s 
to  shew  any  agreement  that  the  parties  were  to  trade 
at  Buenos  Ayres  under  the  name  of  Von  Seutter  jp  Co. 
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The  names  of  the  two  6mis  were  to  be  used  separately!        i860. 

according   to  the  arrangement  between  them  that  the     nichomoh" 

paper  to  be  dealt  in  should  be  drawn  by  the  one  and     biokbits. 

accepted  by  the  other.    I  cannot  see  how  it  can  be  said 

that  the  one  drew,  any  more  than  that  the  other  accepted, 

for  them  both ;  or  that  the  name  of  the  one  included  the 

other.     My  only  difficulty  arose  from  the  decision  in 

South  CaroBna  Bank  y.  Case  (a).     But  I  think  that  if 

that  case  is  to  be  regarded  as  law  it  must  be  on  the 

grounds  pointed  out  by  Bay  ley  B.  in  Smith  y.  Craven  {b). 

Rightly  or  wrongly,  the  Court  there  assumed  that  the 

&cts  shewed  an  authority  from  the  partners  in  England 

to  the  partner  in  America  to  bind  the  whole  firm  by 

contracts  made  by  him  there  in  hb  own  name ;  that  he 

was,  in  fact,  a  mere  branch  house,  abroad,  of  the  house 

in  this  country.    In  the  present  case,  I  can  find  no 

authority,  express  or  implied,  to  Van  Seutter  Sp  Co.  to 

bind  the  defendants.    The  partnership  business  was  to 

consist  in  dealing  in  certain  paper;  but  this  paper  was  to 

be  created  by  the  one  housr  drawing  on  the  other,  not 

as  partners,  but  in  their  independent  capacity. 

We  have  next  to  consider  whether  this  transaction 
can  be  treated  as  one  of  money  lent  by  the  plainti£b,  or  of 
money  had  and  received  by  the  defendants.  The  count 
for  money  lent  has  been  yery  properly  abandoned ;  the 
transaction  was  not  for  a  mere  loan  by  the  plaintifi, 
but  for  the  sale  of  the  bills  to  them.  The  count  for 
money  had  and  received  is  equally  out  of  the  question ; 
for  the  consideration  for  the  purchase  of  the  bills  did 
not  wholly  fiiiL 

As  to  the  remaining  point,  I  thought  at  first  that  it 

{tf)8A#e.427.  (6)  1C.#/.600.607. 
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1860.  was  the  best  ground  that  the  plain tifls  had  to  rely  upon. 
NicHOLsoH  I  agree  with  Mr.  MeUish  to  this  extent,  that  it  was  a 
BioKETTi.  direct  part  of  the  partnership  arrangement  between  the 
defendants  and  Van  Seutter  ff  Co.,  that  the  latter  should 
sell  the  bills  and  raise,  bj  the  sale,  money  for  the  partner- 
ship purposes.  I  should  have  hesitated  in  coming  to  the 
conclusion  which  I  have  done,  had  it  been  shewn  that 
there  had  been  an  actual  contract  by  Van  Seutter  Sf  Co. 
with  the  plaintifis,  in  selling  the  bills,  beyond  that  arising 
from  mercantile  custom ;  or  that  Van  Seutter  ^  Co.  had 
been  guilty  of  any  fraud  in  the  transaction;  for  the 
defendants  might  commit  fraud  by  their  agents.  Fraud 
is  not  here  alleged,  but  it  is  said  that  Van  Seutter  j-  Co. 
had  authority  from  the  defendants  to  contract,  and  did 
contract,  that  the  defendants  would  accept  the  bills. 
There,  is  however,  great  diflSculty  in  saying  that  the 
facts  shew  any  authority  from  the  defendants  to  Von 
Seutter  Sf  Co.  to  shew  third  persons  the  defendants'  letter 
of  credit:  and  it  does  not  appear  with  certainty  whether 
Bader,  the  broker,  either  really  saw  that  letter  himself, 
or  had  it  put  into  his  bands  to  shew  to  the  plaintifis. 
But,  however  that  may  have  been,  it  seems  to  roe  that 
what  passed  between  Baiter  and  McLean  did  not  in  any 
way  amount  to  a  contract  that  the  defendants  should 
accept  the  bills.  It  comes  simply  to  this,  that,  McLean 
having  expressed  a  dislike  to  buying  the  bills,  Bader 
assured  him  that  the  transaction  was  regular,  and  that 
there  was  every  probability,  judging  from  the  defendants* 
letter  of  credit,  that  the  bills  which  it  authorized  to  be 
drawn  would  be  accepted  in  due  course;  the  plaintifis, 
meanwhile,  having  the  security  of  the  liability  of  the 
drawers.  I  am  of  opinion,  therefore,  that  the  plaintifis 
have  failed  to  establish  any  of  the  causes  of  action  on 
which  they  rely. 
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UiLL  J.  I  am  of  the  same  opinion.  My  learned  i860, 
brothers  have  gone  so  fully  into  the  facts  that  it  is  un-  Nicholsoh 
necessary  for  me  to  add  more  than  a  few  words.  As  to  bxcketts. 
the  counts  upon  the  bills,  it  is  clear  that  the  defendants 
are  not  liable  as  drawers.  The  act  of  drawing  and  the 
act  of  accepting  the  bills  were  independent  acts,  per- 
formed, as  the  facts  shew,  as  the  separate  acts  of  Van 
Seutter  Sf  Co.  and  the  defendants  respectively,  not  as 
their  joint  acts.  As  a  matter  of  fact,  there  was  no 
authority  to  Vtm  Seutter  ^  Co.  to  designate  the  defen* 
dants,  as  well  as  themselyes,  by  their  signature,  as  drawers 
to  the  bills ;  nor  had  they  any  implied  authority  by  law 
to  that  effect  Then,  as  to  the  claim  upon  the  money 
counts ;  it  was  quite  clear,  as  soon  as  the  facts  were 
stated,  that  the  plaintifis  had  no  cause  of  action  for 
money  lent.  As  to  the  count  for  money  had  and  received, 
it  fails,  because  the  plaintifis  got  what  they  bargained 
for,  namely  the  bills  ;  and,  afler  having  received  40  per 
cent,  upon  the  amount  from  the  estate  of  the  drawers, 
it  is  too  late  for  them  to  say  that  they  disaffirm  the 
bargain.  As  to  the  contention  that  the  defendants  are 
liable  on  the  count  for  not  accepting  the  bills,  they 
never  bound  themselves  to  accept.  The  only  contract 
with  the  plaintifis  was  that  of  Von  Seutter  -^  Co.,  who,  by 
drawing  the  bills,  bound  themselves  personally  that  the 
drawees  should  accept.  The  broker,  Bader^  did  no  more 
than  state  to  the  plaintiff  McLean  that  the  bills  were  all 
in  order.  The  plaintifis'  case  therefore  fails  upon  every 
ground. 

Judgment  for  the  defendants. 
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jerffwii^  The  Queen  against  The  Inhabitants  of 

Llanllechid. 


^ 


/^N  an  appeal  to  the  Carnarvonshire  Quarter  Semm 
against  an  order  of  two  jostices  for  that  couDty, 
made  on  2nd  November,  1858,  for  the  payment  of 
charges  and  expenses  incurred  by  the  respondent  parish 
of  Llanllechidf  under  a  suspended  order  of  removal  of 
Jane  Janes  from  the  parish  of  Llanllechid  to  the  appel- 
lant parish  of /%9fy//,  the  Sessions  quashed  the  said  order, 
subject  to  the  opinion  of  this  Court  upon  the  following 
ease. 

On  28th  Septefnber,  1849,  an  order  of  the  Reverends 
ni^^J^^  fiV^A  Price  and  James  Vincent  Vineeni,  two  justices  of 
the  peace  for  the  county  of  Carnarvon^  wad  obtained  for 
theremoyal  of  Jane  Jones  from  the  parish  of  Llanlleelad 
to  the  parish  of  JPistyll,  both  in  the  county  of  Carmnm. 
On  26th  October,  1849^  the  said  order  was  suspended  by 
the  same  justices.  On  24th  May,  1858,  the  panper 
died,  and,  on  2nd  November,  1858,  the  order  for  suspen- 
sion was  rerooTed  by  an  order  of  two  justices  of  the 
county  of  Carnarvon,  which  directed  the  payment,  by 


►  0. 3.  c,  101. 
«.  2.,  '*  in  case 
any  poor 
person  shall*' 
"  be  brought 
before  any" 
"justices 
"  for  the  ^nr- 
pose  of  being 
remoTed  from" 
his  place  of 
■  sojourn  "  by 
virtue  of  any 
order  of  re- 
moval," "and 
it  shall  a]^ 
to  the  sail 


person  is 
unable  to 


travel,  b' 
reason  oi  sick- 
ness or  other 
infirmity," 
"  the"  "jus- 
tices making 
such  order  of 
removal"  are 
required  and 
authorized  to 
suspend  the 
execution  of 
the  same, 
untU  satisfied    the  OYcrseers  of  the  pow  of  the  parish  of  Pistyll,  to  toe 

executed  with-  OYcrseers  of  the  poor  of  the  parish  of  Llanllechid,  of  the 
^epenwn  to     ^um  of  52/.  2s.  \\d.,  for  the  charges  and  expenses  in- 
ind^e^sus-      ^urred  in  maintaining  the  said  pauper.     The  overseers 
pension  is  to 
oe  indorsed  on  the  order  of  removaL 

Held,  dissentiente  Wightman  J.,  that  under  this  statute  the  suspension  of  the  exeention 
of  an  order  of  removal  of  a  pauper  can  onl^  be  made  by  the  justices  at  the  same  time  tf 
the  order  of  removal  itself;  the  justices  being,  after  that  time^  functi  officio. 
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of  the  poor  of  the  parish  oi  Pistyll  paid  to  the  overseers       i860, 
of  the  poor  of  the  parish  of  Llanlkehid  all  moneys    TheQusBir 
incurred  by  them  in  maintaining  the  said  paaper,  from  jQi^e^^i^Qts  of 
the  date  of  the  order  of  removal  to  the  month  of  Aprils  Lianlleohid. 
1853;  from  which  time  to  the  date  of  the  pauperis  death 
nothing  was  paid:    the   Board  of   Guardians  of  the 
PwUheK  Union,  in  which  the  said  parish  of  Pistyll  is 
situate,  having  at  that  time  made  an  order  that  nothing   • 
further  should  be  paid  in  respect  of  the  said  pauper 
until  her  removal  or  death. 

If  the  Court  should  be  ]of  opinion  that  the  order  of 
suspension  of  26th  October,  1849,  ought  necessarily  to 
have  been  made  on  the  same  day  as  the  order  of  removal, 
and  was  bad  because  not  so  made,  then  the  said  order 
appealed  against  was  to  stand  quashed.  If  the  Court 
should  entertain  a  contrary  opinion,  then  the  said  order 
was  to  be  conBrmed. 

BeavaUf  in  support  of  the  order  of  Sessions.  The  ques  - 
tion  is,  whether  an  order,  suspending  an  order  of  removal, 
must  not,  to  be  valid,  be  made  at  the  same  time  as  the  order 
of  removal.  The  Sessions  were  right  in  holding  that  it 
must.  The  question  turns  upon  the  construction  of  stat. 
35  G.  3.  c.  101.  B,  2.,  which,  after  reciting  that  poor  per- 
sons are  often  removed  or  passed  to  the  place  of  their 
settlement  during  the  time  of  their  sickness,  to  the  great 
danger  of  their  lives,  enacts,  for  remedy  thereof,  '*  That 
in  case  any  poor  person  shall  henceforth  be  brought 
before  any  justice  or  justices  of  the  peace,  for  the  pur- 
pose of  being  removed  from  the  place  where  he  or  she 
b  inhabiting  or  sojourning,  by  virtue  of  any  order  of 
removal,  or  of  being  passed  by  virtue  of  any  vagrant  pass, 
and  it  shall  appear  to  the  said  justice  or  justices  that 
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1860.  such  poor  person  is  unable  to  travel,  by  reason  of  sickness^ 
The  QuKKH  or  other  infirmity,  or  that  it  would  be  dangerous  for 
Inhftbitants  of  ^^^  ^^  ^^'  ^  ^^  ^o,  the  justice  or  justices  making  such 
Ll^llxohid.  Qfjgr  of  removal,  or  granting  such  vagrant  pass,  are 
hereby  required  and  authorized  to  suspend  the  execution 
of  the  same  until  they  are  satisfied  that  it  may  safely  be 
executed,  without  danger  to  any  person  who  is  the 
•  subject  thereof;  which  suspension  of,  and  subsequent 
permission  to  execute  the  same,  shall  be  respectively 
indorsed  on  the  said  order  of  removal  or  vagrant  pass^ 
and  signed  by  such  justice  or  justices."  [Cockbum  C.  J. 
Suppose  that  there  is  some  delay  on  the  part  of  the 
parish  oflScers  in  bringing  the  pauper  before  the  justices, 
and  that  then  the  pauper  falb  into  the  condition  con- 
templated by  the  statute  as  affording  ground  for  the  sus- 
pension of  the  order  of  removal,  may  not  the  order 
be  then  suspended?]  Such  a  case  does  not  seem  to  be 
provided  for  by  the  statute.  [Crompton  J.  The  matter 
was  much  considered  in  Rex  v.  Everdan  (a),  where  the 
Court  certainly  appears  to  have  thought  that  the  ques- 
tion of  the  danger  to  the  pauper,  from  removal,  is  part 
of  what  the  justices  have  to  take  into  account  during  the 
judicial  investigation  respecting  his  removal.]  The  Act 
requires  the  suspension  of  the  execution  of  the  order 
of  removal  to  be  by  **  the  justices  making  such  order  of 
removal  ;**  and  clearly  contemplates  that  the  order  shall 
be  made  and  suspended  at  one  and  the  same  time.  Such 
seems  to  have  been  Lord  EUenboraugh'%  opinion  in  Bex 
V.  Everdan  (a),  where  he,  in  giving  judgment,  says, 
*'  All**  "  that  the  Act  meant  was,  not  that  where  any 
pauper  was  brought  personally,  but  where  his  case  was 

(a)  9Eiut,  101,  10&,106. 
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brought  judicially  before  the  magistrates,  for  the  purpose        1860. 

of  his  removal,  that  they  should  have  power  to  suspend    xhe  Qukeit 

the  execution  of  the  order  of  removal,  if  it  appeared  to  lahabitanta  of 

them,  that  is  by  due  examination  of  the  facts,  that  from  Li^I'I'Echid. 

sickness  or  infirmity  of  the  party  the  removal  could  not 

then  safely  be  made."  Although  therefore,  in  the  present 

case,  the  order  was  suspended  by  the  same  justices  who 

made  it,  they  had  no  jurisdiction  to  suspend  it  a  month 

after  it  was  made.     [fViffhtman  J.     The  statute  does 

not  require  the  indorsement  of  the  suspension  to  be 

made  on   the  order  at  the  same  time  that  the  order  is 

made.]     The  later  Act,  49  G.  3.  c.  124.  s.  h,  which 

empowers  other  justices  than  those  who  make  the  order 

of  removal  and  suspension  under  stat.  35  6r,  3.  c.  101. 

s.  2.,  to  put  an  end  to  the  suspension,  assumes  that  the 

original  orders  of  removal  and  suspension  are  both  made 

together. 

B.  C.  Bobinsan,  contrit.  Stat.  35  G.  3.  c.  101.  s.  2.  does 
not  in  terms  require  the  making  of  the  order  of  suspen- 
sion at  the  same  time  as  that  of  removal ;  and  it  is  rea- 
sonable to  suppose  that  the  Legislature  intended  to  allow 
the  one  to  be  subsequent  to  the  other,  provided  that  the 
application  for  the  suspension  be  made  to  the  same 
justices  who  ordered  the  removal.  If  the  pauper  falls 
sick  after  the  making,  but  before  the  execution,  of  an 
order  of  removal,  there  is  as  good  reason  for  suspending 
his  removal  as  there  is  if  he  is  sick  at  the  time  that  the 
order  is  made.  [Cockbum  C.  J.  The  Legislature  can 
scarcely  have  meant  that  the  suspension  of  the  order  of 
removal  should  be  dependent  on  the  presence,  at  the 
hearing  of  the  application  for  suspension,  of  the  same 
justices  who  made  the  order  of  removal.     Had  they  con- 

YOL.    II.  2    N  £.    &   £. 
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1860.        templated  two  separate  proceedings,  they  would  have 
The  QuKBN     empowered  any  other  justices  to  make  the  second  order.] 
Iniiabitants  of  ^^  ^'  ^'  ^^^^^^o  («)  i'  was  held  that  an  order  of 
Llanlleuhid.  removal  may  be  executed  a  year  after  it  is  signed,  if  the 
pauper*s  circumstances  be  not  altered  in  the  iotervaL 
Taking  that  case  with  that  of  Rex  v.  Everdan  (b),  which 
decides  that  an  order  of  suspension  may  be  made  though 
the  pauper  be  not  brought  personally  before  the  magis- 
trates^ it  is  clear  that  an  order  of  removal  may  be  sus* 
pended  at  any  subsequent  time.     Stat.  49  G.  3.  c.  124. 
s,  1.  does  not  affect  the  question.   It  merely  provides  that 
other  justices  than  those  who  have  suspended  an  order 
of  removal  may  take  off  the  suspension ;  it  says  nothing 
as  to  when  an  order  of  removal  is  to  be  suspended  in  the 
first  instance. 

Cockbum  c.  J.  CocKBURN  C.  J.  I  think  that  the  order  of  Sessions 
is  right,  and  must  be  affirmed.  It  is  with  regret  that  I 
come  to  that  conclusion,  for  I  see  that  the  mischief 
which  was  in  the  contemplation  of  the  Legislature  in 
passing  stat  35  G.  3.  c.  101.  s.  2.  may  arise  at  a  period 
posterior  to  the  making  of  an  order  of  removal,  in  con- 
sequence of  a  pauper  not  being  removed  contempo- 
raneously with  the  making  of  the  order.  I  was  therefore 
very  desirous  of  putting  a  large  construction  on  the  words 
of  the  statute ;  but,  on  a  careful  consideration  of  the 
language  employed,  I  cannot  but  see  that  it  contemplates 
only  a  sickness  or  infirmity  of  the  pauper  brought  under 
the  notice  of  the  justices  at  the  time  of  their  making  the 
order  of  removal.  The  recital  shews  that  the  mischief 
sought  to  be  remedied  was  the  removal  of  poor  persons 

(«)  4  T:  7i».  47.3.  (b)9East,lO\, 
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during  the  time  of  their  sicknegs,  and  the  section  requires       I860, 
the  justices  making  the  order  of  remoyal  to  suspend  its    The  Queen 
execution.     [His  Lordship  read  the  section.]     Had  the  j^iiabitkiits  of 
Legislature  contemplated  the  suspension  of  an  order  of  Llanllechip. 
remoTal^  after  it  had  been  made,  by  reason  of  a  sickness  ck^khum  C.  J. 
of  the  pauper  arising  subsequently  to   the  order  but 
before  its  execution,  I  think  that  they  would  have  pro- 
vided by  express  enactment  for  the  case  of  such  a  super- 
vening sickness,  and  would  have  enabled  other  justices, 
than  those  who  made  it,  to  suspend  the  order  of  removal. 
If  we  were   to  hold  that    the  words    of   the    statute 
include  and  provide  for  such  a  case,  we  should  be  strain- 
ing them  in  a  manner  which  judicially  we  ought  not 
to  do.     It  is  far  better  to  leave  it  to  the  Legislature 
to  remedy  the  omission,  than  that  we  should  take  its 
functions  upon  ourselves. 

WioHTiiAN  J.  Upon  the  best  consideration  that  I  can  Wightnuin  J. 
give  to  this  case,  I  am  of  opinion  that  the  Sessions  came 
to  a  wrong  decision.  It  appears  that  the  order  of  removal 
was  made  on  28th  September ^  1849.  It  was  not  then 
executed,  nor  was  it  incumbent  on  the  parish  officers  to 
execute  it,  immediately.  Nearly  a  month  afterwards,  on 
26th  OctoheTf  the  order  was  suspended  by  the  same  two 
justices  who  made  it:  and  the  question  is,  whether  they 
had  power  to  do  this.  The  answer  to  that  question  de- 
pends upon  the  construction  to  be  given  to  stat.  35  G.  3. 
c.  101.  s.  2.  That  section  commences  with  a  recital  that 
poor  persons  are  often  removed  or  passed  to  the  place  of 
their  settlement  during  the  time  of  their  sickness,  to  the 
great  danger  of  their  lives;  and  then  enacts,  for  remedy 
thereof,  as  follows :  [His  Lordship  read  the  section.] 
Unless  these  words  arc  so  precise  that  such  a  case  as  the 
2  N  2 
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1860.  present  cannot  be  brought  within  a  fair  and  equitable 
The  Queen  construction  of  them,  it  seems  to  me  that  this  is  one  of 
Inhabitants  of  ^^^®  cases  which  come  within  the  mischief  which  it  was 
Llaelleohid.  the  object  of  the  Act  to  remedy.  Then,  are  the  wonls  of 
Wightvum  J.  ^^^^  Strict  and  precise  nature ?  First  come  the  words  "in 
case  any  poor  person  shall  henceforth  be  brought  before 
any  justice  or  justices,  for  the  purpose"  of  removal  It 
has  been  held,  in  Bex  y.  Everdon  (a),  that  it  is  not  neces- 
sary, to  satisfy  these  words,  that  the  pauper  should  be 
actually  brought  in  person  before  the  justices.  The  sec* 
tion  then  enacts  that  if  "  it  shall  appear  to  the  said  justice 
or  justices  that  such  poor  person  is  unable  to  travel,  by 
reason  of  sickness  or  other  infirmity,*' "  the  justice  or  jns- 
tices  making^'  the  order  of  removal,  are  to  suspend  its 
execution  till  satisfied  that  it  can  safely  be  executed; 
and  the  suspension  is  to  be  indorsed  on  the  order  of  re- 
moval. It  is  said  that  the  sickness  or  infirmity  of  the 
pauper  must  be  made  appear  to  the  justices  at  the  same 
time  that  they  are  asked  to  make  the  order  of  removal. 
The  words,  however,  are  not  so  strict  as  that ;  and  if  that 
is  their  proper  construction  it  appears  only  by  implica- 
tion. I  could  understand  such  a  construction,  if  it  was 
necessary  that  an  order  of  removal  should  be  executed 
immediately  it  is  made ;  but  Rex  v.  Llanwinio  {b)  decides 
that  it  is  not.  The  question  is,  whether,  upon  a  reason* 
able  construction  of  the  enactment,  an  order  of  suspen- 
sion may  not  be  made,  and  indorsed  on  one  of  removal^ 
at  any  time  before  its  execution,  if  the  same  justices  who 
made  the  original  order  are  satisfied  that  the  pauper  is  so 
sick  or  infirm  as  to  be  unable  to  travel.  It  seems  to  me 
that  such  a  construction  would  give  eiFect  to  the  obvioas 

(a)  9  East,  101.  (h)  4  T.  R,  47a 
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intention  of  the  Legislature,  and  that  the  Sessions  were        |3(-q 
wrong  in  adopting  the  more  strict  construction.  The  Ouebn 

Inhabitants  of 
Crompton  J.     I  quite  agree  that  it  is  very  desirable  Llanllbchid. 

that  the  jurisdiction  of  justices  to  suspend  orders  of  ^^  ^^  j 
remoyal  should  be  put  upon  a  different  footing :  but  we 
must  be- guided  by  the  words  of  the  statute^  and  must  be 
careful  not  to  legislate  ourselves  upon  a  question  which 
can  be  properly  considered  by  the  Legislature  only.  I 
think  that  the  statute  contemplates  the  suspension  by  the 
justices  of  the  execution  of  an  order  of  removal,  at  the 
time  that  the  matter  is  brought  before  them  for  the  pur- 
pose of  making  the  order  of  removal.  It  gives  the 
justices  power  to  inquire  into  the  inability  of  the  pauper 
to  travel  at  that  time,  by  reason  of  sickness  or  infirmity: 
I  do  not  find  that  it  gives  them  any  fresh  jurisdiction  of 
that  nature  after  they  have  made  the  order  of  removal, 
and  are  thus  functi  officio.  The  words  *'  in  case  any 
poor  person  shall"  **  be  brought"  before  the  justices  for 
removal,  have,  by  a  liberal  construction,  been  held  to 
mean,  in  case  the  question  of  his  removal  is  brought 
before  them;  but  the  words ''the  justices  making  such 
order  of  removaP  seem  to  me  to  point  to  no  other  time 
except  that  at  which  that  order  is  made,  and  to  preclude 
lis  from  saying  that  the  justices  have  any  jurisdiction  in 
the  m^ter  afterwards.  Lord  EUenborough^  in  Rexy.  Ever- 
don  (a),  appears  to  me  to  have  put  a  judicial  construction 
to  this  effect  upon  the  statute ;  and  his  view  is  confirmed 
by  the  later  Act,  49  G.  3.  c.  124.  s.  1.  We  must  not 
allow  ourselves  to  be  induced,  by  the  hardship  of  the 
particular  case,  to  strain  the  plain  meaning  of  the  statute. 

(a)  9  East,  101. 105.  106. 
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I860.  Hill  J.     I  am  of  the  same  opinion,  for  the  reasons 

The  QuBBN    8^^®"  by  ^b®  Lord  Chief  Justice,  which  I  need  not 
I  h  btants  f  ^^?^^^'      '^^^  words  of  the  statute  clearly  point  to  the 
Llanllechid.  time  when  the  case  is  before  the  justices  for  the  purpose 
mil  J        ^^  making  an  order  of  removal^  as  the  time  at  which  the 
execution  of  that  order  may  be  suspended  by  the  jus- 
tices.    This  is  plain  from  the  expression  '*the  justice  or 
justices  making  such  order  of  removal."     I  believe  the 
inconvenience  of  this  construction  to  be  great,  but  it  is 
the  function  of  the  Court  to  construe  the  statute  by  its 
plain  meaning. 

Order  of  Sessions  confirmed. 


Wednesday,  The  QuEEN  ogamst  The  Inhabitants  of 

January  25th. 

Aylesford. 
The  exemp.        A  T  the  General  Quarter  Sessions  for  the  county  of 

tion  of  tenants    £Y.   •:^         ,     ,  , 

in  ancient  Kent^  held  on  25th  June^  1857,  a  county  rate  was 

parliamentary  made,  and  therein  the  parish  of  Aylesford^  in  the  said 

taUages^is  county,  was  asscssed  in  the  sum  of  19/.  8«.  9<f.,  and  also 

toeriL''nt€d  ^'^  ^^®  further  sum  of  29/.  3«.  \\d.,  for  the  purposes  of 

to  thrc?^*  the  county  constabulary ;  such  assessments  being  made 

and  does  not     upon  the  basis  or  standard  established  under  stat.  15  & 

extend  to  local 

taxation  16  Vict.  c.  81.  «.  2.     Against  these  two  assessments  the 

levied,  under        v        ,  i  , 

theauthori^     church  wardens  and  overseers  of  the  parish  of  Atfletford 

Parliament,      appealed  to  the  next  General  Quarter  Sessions,  stating 

Se  be^nefifof    ^^  the  ground  of  their  appeal  "  that  the  said  parish  of 

SS^B^of  tlir^'  ^yl^^ford  is  not,  nor  are  the  messuages,  lands  and  here- 
community. 

Tenants  in 
ancient  demesne  are  not  therefore,  as  such,  exempt  from  payment  of  county  rates. 
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ditaments  withiD  the  said  parish,  or  the  owners  or  occu-        1 860. 
piers  of  the  same  messuages,  lands  and  hereditaments,  in     The  Queen 
respect  thereof,  liable  to  be  rated  or  assessed  or  charged  inhabitants  of 
to  or  with  or  in  respect  of  anycountj  rate  or  police  rate,     Atlebjoeu. 
but  are  wholly  exempt ;  and  that  the  messuages,  lands 
and  hereditaments,  situate  and  being  within  the  said 
parish  of  Aylesfordy  are  part  of  the  ancient  demesne  of 
the  Crown  of  England^  and  as  such  are  exempted  and 
discharged  from  all  county  and  police  rates,  and  from 
the  payment  of  all  county  stock  whatever." 

The^ Quarter  Sessions  confirmed  the  rate,  subject  to  a 
case  for  the  opinion  of  this  Court,  which  was  stated,  in 
substance,  as  follows. 

The  manor  of  AyUsford^  in  the  hundred  of  Larkfield^ 
lies  partly  within  the  parish  of  Aylesford,  and  partly  in 
parishes  adjoining.  That  portion  of  the  parish  of  Ayks- 
ford  which  is  not  comprehended  within  the  manor  forms 
parts  of  other  manors,  in  like  mannei*  as  parts  of  the 
adjoining  parishes  are  contained  within  the  manor  of 
Aylesford.  The  manor  of  Ayhsford  was  part  of  the 
ancient  demesne  of  the  Crown  of  England,  It  is  de- 
scribed in  Domesday  Book  as  ''  terra  Regis,"  and  as  held 
by  King  William,  and  as  of  the  yearly  value  of  20/.  It 
was  granted,  by  Henry  III.,  to  Sir  Richard  de  Orey^  and 
appears  to  have  been  holden  of  the  Crown  in  capite  by 
members  of  the  de  Grey  family  throughout  several  reigns. 
It  subsequently  became  the  property  of  Sir  Thomas  JVycUty 
who  died  seised  of  it  in  capite  in  the  34th  year  of  Henry 
VIII.  It  was  forfeited  by  his  son.  Sir  Thomas  IVyatt^  in 
the  reign  of  Queen  Mary^  who  granted  it  to  Sir  Robert 
Southwell  and  Margaret  his  wife,  to  be  holden  of  the 
Queen  and  her  successors  in  capite  by  the  service  of  the 
fortieth  part  of  one  knight's  fee.     The  manor,  it  is  be- 
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1860.       lievedy  never  reverted  to  the  Crown^  but  has  ever  since 
The  QuEKN )  remained  theproperty  of  a  subject  The  manors  of /Vei/oii, 
Inhabitants  of    2T?/tfn/<m  and  Eccks  or  Ayks^  or  some  of  them,  are  also 
Atibsfoed.    partly  in  the  parish  of -4yfe*/orrf.     TaUinton  is  enume- 
rated in  Domesday  Book,  among  the  possessions  of  Odo, 
Bishop  of  Bayeux,  and  appears  to  have  been  subsequently 
granted  by  King  William  to  a  subject  by  the  tenure  of 
knight*s  service^  since  which  it  has  always  been  held  by 
a  subject     Eccks  also  appears  in  Domesday  Book  as  the 
property  of  Odo.     This  manor  was  also  anciently  held 
by  subjects  by  the  tenure  of  knight's  service.     The  in- 
habitants of  the  whole  parish  of  Aylesfordy   whether 
tenants  of  the  manor  of  Aylesford  or  not,  have  from  time 
immemorial  enjoyed  some,  at  least,  of  the  immunities 
incident  to  the  tenants  of  ancient  demesne  lands.   There 
is  no  record  of  their  having  been  summoned  to  serve,  nor 
of  their  having  served,  on  juries  at  the  Assizes  or  Quar- 
ter Sessions  for  the  county.     They  have  never  paid,  or 
been  called  upon  to  pay,  county  rates  (except  as  herein- 
after mentioned),  nor  have  soldiers  ever  been  billetted 
upon  them ;  but  the  owners  of  all  lands  in  the  parish 
have  paid  land  tax  and  all  other  parliamentary  taxes. 
The  parish  of  Aylesford  was  rated  to  the  county  rale 
after  the  passing  of  the  first  county  rate  Act  (12  O.  2. 
c.  29.) ;  and  it  appears  by  the  county  rates  entered  among 
the  Sessions  records  that  the  parish  and  the  borough  of 
Rugmorhill  were  so  rated  in  the  years  1743,  1744,  1745 
and  1746  ;  and  credit  is  given  in  the  county  treasurer's 
accounts  for  the  whole  amount  of  the  rate.    But,  although 
the  parish  and  borough  were  rated  in  like  manner  every 
year,  from  1747  to  1763  the  rates  were  never  paid,  in 
consequence  whereof  the   constables  of  Aylesford  and 
(he  borough  of  Rugmorhill  were  summoned  before  the 
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General  Quarter  Sessions,  held  on  12th  Aprils  1763,  to        i860. 

account  for  these  rates  remaining  so  unpaid.     The  in-    TheQusEw 

habitants  of  Aylesford  and  the  borough  of  Rugmarhill  inh^bilinte  of 

appeared  by  counsel  and  denied  their  liability,  on  the    Atlmford. 

ground  that  the  whole  parish  was  ancient  demesne  of 

the  Crown ;  and  eventually  an  order  of  Sessions  was  made 

by  consent,  which,  after  reciting  that  the  inhabitants  of 

the  said  parish  and  town  of  Aylesford^  and  of  the  said 

borough  of  RtigmorhUU  had  appeared  in  pursuance  of 

such  summons,  and  alleged  by  their  counsel  that  all  the 

lands,  &c.,  within  the  said  town  and  parish  and  borough 

are  part  of  the  ancient  demesne  of  the  Crown,  and  as 

such  are  and  always  have  been  excepted  and  discharged 

from  the  payment  of  all  county  stock  whatsoever,  other 

than  and  except  occasional  assessments  for  the  repair  of 

county  bridges,  (two  of  which,  namely  Ayle$ford  bridge 

and  Garford  bridge,  lie  within  the  said  liberty  of  ancient 

demesne),  ordered  that  the  inhabitants  of  the  said  town 

and  parish  of  Aylesford,  and  the  said  borough  of  Ati^iiu^r- 

AiY/,  should  thenceforth  be  rated  and  pay  after  the  rate  of 

one  fourth  part  of  the  several  respective  sums  charged  and 

assessed  upon  other  places  and  parishes  within  the  daid 

county;  but,  in  regard  that  the  county  rates  had  of  late 

been  much  increased  by  the  embodiment  of  militia,  it 

was  further  ordered  that,  whenever  the  county  militia 

should  thereafter  be  embodied,  the  inhabitants  of  the 

said  town  and  parish  of  Aylesford  and  the  said  borough  of 

Jtuymorhill  should  pay  at  and  after  the  rate  of  one  eighth 

part  only  of  the  several  and  respective  sums  charged  and 

assessed  on  other  parishes  and  places  in  the  said  county. 

And  it  was  further  ordered,  that  the  said  inhabitants  of 

the  said  town  and  parish  and  borough,  in  consideration 

of  their  condescending  and  submitting  to  the  aforesaid 
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1860.        proportion .  and  allotment,  should  be  exonerated,  freed 

"rhe^uBBH    ^^^  discharged  of  and  from  all  arrears  of  count;  rates 

Inhabitantfl  of  *"^  assessments  theretofore  made,  rated  and  assessed. 

ATLE8F0ED.    From  the  making  of  the  above  order  until  the  making  of 

the  rate  now  in  question,  the  parish  of  Jylesford  has 

always  been  rated  to  the  county  rate  according  to  the 

said  order^  at  one  fourth  of  the  annual  value  in  proper* 

tion  to  the  rating  of  other  parishes,  and  has  duly  paid 

the  amounts  so  charged. 

The  questions  for  the  Court,  which  was  to  have  power 
to  draw  inferences  of  fact,  were : 

1st.  Whether,  under  the  circumstances  above  set  forth, 
the  lands,  tenements  and  hereditaments,  parcel  of  the 
manor  of  At/lesford,  within  the  parish  of  Aylesfard,  are 
exempt  from  liability  to  the  charges  for  the  county  and 
police  rate  appealed  against. 

2nd.  Whether,  under  the  circumstances  above  stated, 
the  residue  of  the  lands,  tenements  and  hereditaments 
in  the  parish  of  Aylesford  (not  parcel  of  the  said  manor 
of  Aylesford)  are  exempt  from  the  aforesaid  liability. 

The  said  assessment  appealed  aj^inst  was  to  be  con- 
firmed, quashed,  or  amended,  as  to  the  whole  parish  of 
Aylesford^  or  as  to  so  much  as  was  within  the  manor,  or 
otherwise,  according  to  the  decision  of  the  Court. 

Montague  Smith  (Deedes  with  him),  in  support  of  the 
order  of  Sessions.  All  the  lands  in  the  parish  otAyksfordf 
whether  or  not  parcel  of  the  manor  of  Aykrfard^  are 
rateable  to  these  rates.  Stat.  15  &  16  Vict.  c.  81.  s.  2. 
empowers  justices  at  Sessions  to  appoint  a  committee 
^<  for  the  purpose  of  preparing  a  basis  or  standard  for 
fair  and  equal  county  rates,  such  basis  or  standard  to  be 
founded  and  prepared  rateably  and  equally  according  to 
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the  foil  and  fair  annual  value  of  the  property,  messuages,        i860. 

lands,  tenements^  and  hereditaments  rateable  to  the  relief    The  Quebk 

of  the  poor  in  every  parish,  township,  borough,  or  place,  jj^^^j^^j^n^g  ^f 

whether  parochial  or  extra-parochial,  within  the  respec-    Aylesford. 

tive  limits   of  the  said  justices*   commissions."      This 

enactment  evidently  contemplates  that  all  lands  which 

are  rateable  to  the  poor-rate  shall  be  rated  to  the  county 

rate  also.    All  the  lands  in  Aylesford^  without  exception, 

have  been  always  rated  to  the  poor-rate;  and  the  Act  of 

Parliament  contains  nothing  to  exempt  them  from  the 

county  rate.     It  is  said,  on  the  other  side,  that  they  are 

exempt,  as  being  held  in  ancient  demesne.    The  case, 

however,  finds  merely  that  the  manor  of  Ayiesford  is  part 

of  the  ancient  demesne  of  the  Crown.     Although  the 

manor  was  held  in  capite,  there  is  no  evidence  that  the 

lands  in  it  were  held  separately  in  ancient  demesne. 

The  manor,  not  the  parish,  is  described  in  Domesday 

Booh  as  ^^  terra  Regis^',  that  is,  as  ancient  demesne.    The 

law  as  to  what  lands  are  ancient  demesne  is  laid  down 

in  Com.  Dig.  tit.  Ancient  Demesne.  (A),  where  they  are 

said  to  be  "  All  lands  mentioned  in  Domesday  Book,  to 

be  bolden  of  a  manor  in  the  demesnes  of  Edward  the 

Confessor,"  "or  William  the  Conqueror. *•    It  is  added 

that  "  land  may  be  ancient  demesne,  though  it  be  parcel 

of  a  manor,  which  is  not  ancient  demesne."    The  tenure 

of  the  lands,  therefore,  in  a  manor,  not  the  tenure  of 

the  manor  itself,  has  to  be  looked  at,  in  order  to  ascertain 

whether  or  not   the  lands  are   ancient  demesne.      In 

Scrtven   on  Copyhold,  vol.  2,  p.  582  (ed.  4.),  it  is  said 

'•  Unless  the  manor  or  land  is  mentioned  under  the  title 

terrae  Regis  or  tcrrae  Resis  Edwardi  in  Domesday  Booh, 

it  will  not  be  deemed  ancient  demesne,  although  the 
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1860.       hock  itself  should  furnish  evidence  of  a  grant  thereof 

Irho  QuiKH    ^^^  ^^®  Crown."    Assuming,  however,  that  all  the  lands 

I  habitonta  f  ^"^  Aylesford  are  ancient  demesne,  the  tenants  of  them 

Atlmfokd.    are  not  on  that  account  exempt  from  county  rate.  [  WTyA<- 

man  J.  The  privileges  of  tenants  in  ancient  demesne  are 

enumerated  in  4  Inst.  269.    But,  at  p.  270,  it  is  said  that 

*<  regularly  all  general  statutes  extend  to  ancient  demesne.*] 

4  ImL  270  is  cited  in  Com.  Dig.  tit  Ancient  Demesne. 

(E),  where  it  is  added  that,  if  lands  in  ancient  demesne 

*'  are  not  named,  they  shall  be  subject  to  a  statute,  which 

charges  the  possession  where  the  land  itself  is  not  in 

demand  directly  in  the  King's  Court.    //o&.  48.'*    (He 

was  then  stopped.) 

Pickering  and  Denman,  contri.  It  is  assumed,  for  the 
purposes  of  the  argument,  that  the  lands  in  Aylesford  are 
held  in  ancient  demesne.  If  so,  they  are  not  liable  to 
county  rates  merely  because  stat.  15  &  16  Vict  c  81.  is 
general,  and  does  not  in  terms  exempt  them.  In  4  Inst. 
269  six  privileges  of  tenants  in  land  in  ancient  demesne 
are  mentioned.  Of  these  the  fourth  is  material ;  where 
they  are  said  to  be  free  *^  of  taxes  and  tallages  by  Par- 
liaments, unless  they  be  specially  named."  And  it  is 
further  laid  down,  that  '*  these  privileges  remain  still, 
although  the  manor  be  come  to  the  hands  of  subjects.*' 
The  statement,  therefore,  which  follows  at  p.  270,  that 
'^  regularly  all  general  statutes  extend  to  ancient  demesne" 
must  be  read  with  reference  to  the  privilege,  as  £ur  as  the 
statement  relates  to  general  statutes  which  impose  taxes. 
Such  statutes  do  not  bind  tenants  in  ancient  demesne, 
unless  they  specially  name  them  amongst  the  persons  upon 
whom  the  taxes  are  imposed.     Otherwise,  there  would 
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have  been  no  necessity  to  mention  tenants  in  ancient        1860. 
demesne  in  the  land  tax  Act  and  many  other  statutes  in     The  Qukbn 
which  they  have  been  named.  [Crompton  J.'  Lord  Coke  inhabitants  of 
states  the  exemption  to  be  from  taxes  and  tallages  by    -^.tlebfobd. 
Parliaments:  by  which  he  must  mean  such  general  taxes 
as  are  granted  by  Parliament  to  the  King;  not  such  as 
are  local  and  levied,  like  poor-rates  for  instance,  for  local 
purposes.]     Poor-rates  come  within  the  category  of  Par- 
liamentary taxes.  They  are  described  as  taxation  in  stat. 
43  Eliz.  c.  2.  8.  1.      There  is  no  ground  for  supposing 
that  Lord  Coke  meant  to  state  that  the  privilege  is  con- 
fined to  Parliamentary  taxes  granted  to  the  King.  [Cockr 
bum  C.  J.    Did  not  the  privilege  arise  from  the  services 
which   tenants   in   ancient    demesne    rendered   to   the 
Crown ;  and  does  it  not  amount  to  this,  that  they  are  not 
to  be  called  upon  to  pay  such  taxes  as  are  given  to  the 
Crown  ?    Lord  Cohe^  in  4  Inst.  269,  assigns  as  a  reason 
for  their  privileges,  that  they  "  might  the  better  apply 
themselves  to  their  labours  for  the  profit  of  the  King."] 
Lord  Coke  puts  no  such  limitation  on  the  privilege.    He 
does  not  speak  of  taxes  "granted''  by  Parliament.     The 
privilege  is  stated  in  the  same  general  terms  in  F,  N.  B. 
14.  £•      \^Cockburn  C.  J.     Do  you  say  that  the  inhabi- 
tants of  Aylesford  are  not  liable  to  pay  poor-rateis  ?]     If, 
as  may  be  inferred  from  the  case,  they  have  submitted  to 
pay  them,  they  have  done  so  voluntarily,  and  for  their 
own  convenience.      The  rates  must  have  been  levied  by 
themselves  upon  themselves,  not  imposed  in  invitos.    As 
to  Stat.  15  &  16  Vict  c.  81.,  it  is  the  latest  of  a  series  of 
County  Bate  Acts,  of  which  stat.  12  6r.  2.  e.  29.  was  the 
first,  and  by  none  of  which  was  any  new  liability  to  that 
ratc'imposed,  or  non-liability  to  it  affected.     The  object 
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1860.        of  all  of  them  was  the  same  as  that  of  the  first,  vbicby 
The  Queen     ^  Stated  by  Lord  EUenborough^  in  Boies  v.  Winxtanley  (a). 
Inhabitants  of  "  ^^»  °^'  ^^  impose  new  rates,  but  to  facilitate  the  asaess- 
Atlbsford.    ijjg^  collecting,  and  levying  those  that  were  previously 
imposed."    *'  There'*  was  '*  no  intention*'  *'  to  vary  the 
obligation  to  pay,  or  the  right  to  receive  ;  the  persons 
before  liable  to  pay,  were  still  to  be  liable  to  pay,  and 
the  persons  entitled  to  receive,  were  still  to  be  the  per- 
sons so  entitled." 

CocKBURN  C.  J.  I  am  of  opinion  that  the  assessment 
was  right,  and  that  the  order  of  .Sessions  must  be  con- 
firmed. The  county  rate  is  a  general  impost  levied, 
under  an  Act  of  Parliament,  for  the  benefit  of  each  local 
community,  and  to  which  all  occupiers  of  land  are  to 
contribute.  It  is  said  that  the  lands  in  question  are 
exempted  from  rateability  to  it  b}'  reason  of  their  being 
held  in  ancient  demesne,  and  consequently  exempt  from 
Parliamentary  taxes.  In  support  of  this  contention  two 
great  authorities.  Coke  and  Fitzherbert,  are  relied  upon. 
But  Lord  Coke  must  be  understood  to  mean,  by  <^  taxes 
and  tallages  by  Parliaments,*'  such  taxes  as  were  granted 
by  Parliament  to  the  Oown.  In  his  time  no  one 
thought  of  any  other  taxes  than  those.  It  is  the  business 
of  those  who  claim  an  immunity  to  make  it  out;  we,  at 
all  events,  are  to  take  care  not  to  extend  it  beyond  what 
is  right.  Tenants  in  ancient  demesne  originally  rendered 
services  of  husbandry  for  the  sustenance  of  the  Eang 
and  his  household.  Lord  Coke  enumerates  these  services, 
and  it  is  easy  to  understand  how  the  privilege  in  ques- 
tion arose  in  consequence  of  them.     It  was  reasonable 

(a)  4  M.  4-  S.  420.  437. 
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that,  in  return  for  them,  the  tenants  should  be  exempted        i860, 
from  contribution  to  the  taxes  imposed  on  the  subject  for    xhe  Queeh 
the  benefit  of  the  Crown.     But  a  county  rate  is  an  im-  inhabitants  of 
post  distinct  from  such  taxes,  being  simply  a  tax  imposed    Aylkapord. 
by  a  local  community  on  itself  for  its  own  benefit    The 
argument  that  tenants  in  ancient  demesne  are  exempt 
from  such  a  rate  must  go  the  length  of  affirming  that 
they  are  also  exempt  from  poor-rate,  and,  so,  free  firom 
the  obligation  to  maintain  their  own  poor  which  is  im« 
posed  upon  all  parishes  by  the  statute  of  Elizabeth.  And 
if  they  are  exempt  from  poor-rate,  there  is  no  reason 
why  the  doctrine  should  not  be  extended  to  exempt  them 
from  all  taxes  whatever;  a  result  which  would  be  produc- 
tive of  infinite  inconvenience,  mischief  and  injustice. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  It  appears 
to  me  that  a  county  rate  is  not  a  tax  or  tallage  within  the 
meaning  of  those  words  in  Lord  Cohe?s  statement  of  the 
privileges  of  tenants  in  ancient  demesne.  It  was  but  reason- 
able that  such  tenants  should  have  many  privileges  ac- 
corded to  them,  in  return  for  the  services  which  they  were 
bound  to  render  for  the  Crown's  direct  benefit  Amongst 
the  privileges  which  Lord  CoAre  enumerates  is  an  exemption 
from  taxes  or  tallages  by  Parliaments.  These  words 
would  extend  to  charges  levied  in  respect  of  lands,  if 
levied  for  the  Crown's  direct  benefit  But  a  cgunty  rate 
is  not  levied  for  the  benefit  of  the  Crown  at  all,  but  of  the 
district  in  which  the  lands  lie  which  are  assessed  to  it 
That  the  privileges  of  tenants  in  ancient  demesne  are 
not  to  be  unreasonably  extended  is  shewn  by  the  case 
cited  in   Comyn  (a),  in  which  an  indictment  was  pre- 

(fl)  Anonymous^  1  Vent.  344;  cited  Com.  Dig.  tit.  Ancient  Demesne, 
(F.l.) 
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1860.        ferred  against  a  man  for  refusing  to  exercise  the  oflSce  of 

The  QuEBN     constable,  and  the  question  was  whether  he,  being  a 

Inhabiumts  of  ^^i^^uit  in  ancient  demesne,  was  compellable  to  accept 

of  opinion  that  the   order  of  Sessions  must  be  con- 
finned. 

Crompton  J.  I  cannot  see  that  the  exemption  from 
taxes  of  tenants  in  ancient  demesne  extends  further  than 
to  taxes  in  the  nature  of  subsidies  to  the  Crown.  Local 
assessments,  such  for  instance  as  a  highway  rate,  or  ^ 
lighting  and  watching  rate,  are  not  levied  to  be  paid  to 
the  Crown,  but  to  be  expended  for  the  benefit  of  the 
particular  part  of  the  community  upon  which  they  are 
imposed.  They  are  not,  therefore,  taxes  within  the 
meaning  of  the  exemption. 

Hill  J.  Assuming  that  tenants  in  ancient  demesne 
are  privileged  from  the  payment  of  taxes  and  tallages, 
local  taxation  imposed  by  local  authorities  for  the  benefit 
of  a  particular  district  is  not  a  tax  or  tallage  withia  the 
meaning  of  the  exemption. 

Order  of  Sessions  confirmed. 
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1860. 


KOUTLEDGE.    appellant,    against   HiSLOP,  Thursday, 

'      ^*^  '      ^  January  2Qth. 

respondent. 

CASE  stated  by  justices  of  Leath  Ward  in  the  county  A  eervant  in 
husbandly 
of  Cumberland^  under  stat.  20  &  21   Vict  c.  43.  having  been 

The  res{K)ndent,  Mary  Hislopy  was  hired  by  the  appel-  from  ist  Au- 

lant^  fniliam  Routkdgey  as  his  servant  in  husbandry,  on  i^Martinmas 

1st  August,  1858,  to  serve  from  that  day  till  Martinmas  ^^^l^^^^ 

next  ensuing.     In  consequence  of  the  said  hiring,  she  ^^  ^'*  entered 

entered  into  his  service,  and  remained  in  it,  as  a  servant  and  continued 

,       in  it  till  7th 

in  husbandry,  till  7  th  September,   1858,  when  he  dis-  September, 
charged  her.     She  entered  a  plaint  against  the  appellant,  her  master 
in  the  County  Court  of  Penrith,  and  the  following  par-  ^gp,  "^©re- 
ticulars of  the  plaintifTs  demand  were  delivered.  hm^n^hr 
«'In  the  County  Court  of  Cumberland,  holden  hi  Penrith.  ^^^^"""^ 

"Between    Mary  Hislop  -         -Plaintiff,  damages  for 

^  r  '  the  discharge, 

and  as  haTine 

been  without 
William,  Routkdge  -  Defendant,      reasonable 

"The  following  are  the  particulars  of  the  plaintiff's  judge  of  the 

demand  referred  to  in  the  annexed  summons.     For  that,  gay^SVer^^t 

on  iBi  August,  1858,  the  plaintiffwas  hired  and  employed  l^'^drf^d^' 

by  the  defendant  lb  serve  him  in  the  capacity  and  em-  ^f^^^JJ^j 

ploy ment  of  a  servant  in  husbandry,  from  the  said  1st  in  Afoy,  1859, 

*      •'  •'  the  servant 

August,  1858,  until  Martinmas  next,  at  and  for  the  wages  took  out  a 

summons 
of  5/.     That  the  plaintiff  entered  upon  her  said  service,  before  justices 

and  stayed  until  7th  September,  1858,  when  she  was  dis-  ^ter,  to 

recover  the 
6/.  wages. 
Held  that,  the  question  for  decision  in  the  County  Court  and  by  the  justices  being 
substantially  the  same,  namely,  whether  the  discharge  of  the  servant  was  without  just 
cause,  the  justices  were  bound  to  treat  the  decision  of  the  County  Court,  a  Court  of 
ooncurrent  jurisdiction,  u^n  it,  as  conclusive  between  the  parties ;  although  the  form  of 
claim  in  the  summons  varied  from  that  made  in  the  County  Court. 

VOL.    II.  2    O  £.    ^    Rj 
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1860.       charged  from  her  said  service,  whereby  the  plaintiff  hath 
RouTLEDGB    sustalncd  damage  to  the  amount  of  6/.  4«.,  namely  : 

ll.s\oP.  "Wages .£500 

«  Four  Weeks'  Board  Wages  -        -       1     4    0 
« Damage  to  Trunk        -         -        -       0    2    6 

£6    6    &" 


The  case  was  called  on  for  trial  on  1 1th  October,  1858, 
when  defendant's  counsel  objected  to  the  plaint  The 
Judge  allowed  the  objection,  but  gave  leave  to  amend 
the  particulars,  and  the  case  stood  over  till  the  following 
Court. 

The  plaintiff  delivered  the  following  amended  parti- 
culars of  demand  by  leave  of  the  Court. 

''  The  plaintiff  claims  6/.  6«.  6df.  for  damages  for  breach 
by  the  defendant  of  a  contract  of  hiring  made  between 
him  and  the  plaintiff  on  1st  August,  1858,  by  discharging 
the  plaintiff  from  the  defendant's  service  before  the  termi- 
nation of  the  said  contract  without  reasonable  cause." 

The  cause  was  tried  in  the  County  Court,  on  10th 
November,  1858,  and  the  judge,  after  hearing  witnesses 
for  the  plaintiff  and  the  defendant,  gave  a  verdict  for 
the  defendant. 

The  appellant  was,  in  May,  1859,  served  with  a  sum- 
mons to  appear  before  the  magistrates  in  Petty  Sessions. 
It  recited  that  ^'  Information  hath  been  made  upon  oath 
before  one  of  the  justices  for  the  county  that  you,  fVil- 
liam  Routledge,  at  Lammas  last  past,  hired  or  employed 
one  Mary  Hislop  to  be  your  servant  in  husbandry,  from 
iMmmas  last  past  till  Martinmas  last  past,  for  the  wages  of 
5/.  That  she  entered  upon  her  said  service  and  stayed 
until  7th  September,  1858,  when  she  was  discharged  from 
her  said  service  without  just  cause,  but  she  was  alwajs 
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ready  to  complete  her  service ;  and  that  you  refuse  to  pay        1860. 
her  the  wages  justly  due  for  the  time  she  was  hired,    boutledob 
amounting  to  the  sum  of  6/.**  HiIlop. 

The  case  was  called  on  for  hearing,  pursuant  to  the 
summons,  before  the  magistrates  in  Petty  Sessions  at 
Penrith^  on  10th  May^  1859.  Both  the  respondent  and 
the  appellant  appeared.  It  was  contended  by  the  appel- 
lant's counsel,  before  witnesses  were  called  for  either 
party,  that  the  magistrates  had  no  jurisdiction,  as  the 
defendant  had  been  sued  in  the  County  Court,  holden 
at  Penrith^  upon  the  same  facts ;  and  that  the  case  had 
been  tried  and  decided  between  the  same  parties  by  the 
judge  of  the  said  Court  .on  10th  November ^  1868.  It 
was  also  uiged  that,  although  the  respondent  might  have 
caused  the  appellant  to  appear  before  the  magistrates  in 
Petty  Sessions  assembled  in  the  first  instance,  yet,  as  she 
had  elected  to  sue  him  in  the  County  Court,  and  had 
gone  to  trial  in  that  Court,  and  the  case  had  been  decided 
there,  she  had  thereby  disabled  herself  from  seeking  re- 
dress, subsequently,  for  the  same  cause  of  action  in  the 
magistrates'  Court.  It  was  contended  at  the  same  time, 
by  the  respondent's  advocate,  that  she  had  additional 
evidence  to  shew  that  she  was  improperly  discharged, 
which  additional  evidence  it  was  not  in  her  power  to 
adduce  before  the  County  Court,  and  that  it  would  amount 
to  a  denial  of  justice  if  her  case  could  not   be  reheard.  , 

It  was  also  contended,  by  the  respondent's  advocate,  that 
damage  was  sought  to  be  recovered  before  the  County 
Court  for  breaking  her  box,  as  well  as  for  that  her  mas- 
ter improperly  discharged  her ;  and  that  the  question 
before  the  County  Court  was  a  divided  one,  both  for 
the  improper  discharge  and  damage  to  her  box;  and 
that,  before  the  magistrates,  the  respondent  sought  to 

2  o  2 
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1 860.  recover  the  quarter  of  the  year's  wages  simply,  in  full, 
KouTLEi>GE  57. ;  and  that  it  was  not  a  question  of  damage  at  all. 
HisLOP.  '^^  magistrates,  however,  notwithstanding  the  objection 
raised  by  the  appellant's  counsel,  proceeded  to  hear  the 
case,  and  decided  in  favour  of  the  respondent,  by  awarding 
her  6/.,  the  quarter's  wages,  for  which  she  was  hired; 
subject  to  a  case  for  the  opinion  of  the  Court,  as  to 
whether  the  magistrates  had  a  right  to  hear  and  decide 
the  case  between  the  parties  after  it  had  been  tried  and 
decided  between  the  same  parties  in  the  County  Court. 

fVelsby,  for  the  respondent  (a).  The  jurisdiction  of 
the  magistrates  was  not  ousted  by  the  proceedings  in 
the  County  Court.  The  plaint  in  that  Court  was 
decided  upon  the  respondent's  amended  particulars;  in 
which  she  made  no  claim  for  wages,  but  only  for  damages 
for  a  wrongful  dismissal.  The  decision  of  the  County 
Court  j  udge  was,  therefore,  that  she  was  not  entitled  to  those 
damages ;  and  was  not  at  all  conclusive  against  her  right 
to  wages.  [Cockbum  C.  J.  The  question  raised  in  the 
County  Court  and  before  the  magistrates  was  subatantiallj 
the  same ;  namely,  whether  or  not  the  respondent  was 
wrongfully  discharged.]  It  is  not  necessary  to  deny  that 
it  was ;  but  the  judgment  in  the  County  Court  was  not 
that  she  could  not  recover  wages.  [Hitt  J.  If  Lard 
*  Bagot  V.  Williams  {b)  be  law,  it  appears  conclusive  against 

the  respondent]  In  that  case,  the  cause  of  action  was 
technically  the  same  in  both  the  Courts  in  which  the 
action  was  successively  brought.  Moreover,  the  judgment 
in  the  first  Court  was  pleaded  as  an  estoppel  in  the  action 

(a)  Saturday,  November  19th,  1859.   Conm  Ooekbum  C.  J.,  Wiffhtnun 
and  ma  Js. 

(b)  3  B.  ^  a  235. 
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in  the  second.     In  the  present  case,  the  proceedings        I860, 
before  the  magistrates  were  of  a  different  character  from    rovtledob 
those  in  the  County  Court,  and^  had  there  been  pleadings       Hislop.  ' 
in  the  magistrates'  Courts  there  could  have  been  no  good 
plea  of  estoppel.     ICockburn  C.  J.     The  proceedings 
before  the  magistrates  are  not  so  much  of  a  penal  charac- 
ter as  to  decide  a  dispute  as  to  the  amount,  if  any,  due  to 
the  respondent]      Although  the  information  may  have 
been  in  the  nature  of  a  civil  proceeding,  still,  it  not 
being  in  fact  a  civil  proceeding,  the  previous  civil  pro- 
ceedings in  the  County  Court  were  no  estoppel. 

Breiif  contra.  The  magistrates  ask  the  Court  whether 
they  were  not  bound  to  decide  the  case  differently.  It 
is  clear  that  they  were.  Substantially,  the  same  question 
was  brought  before  them  which  had  already  been  decided 
in  the  County  Court.  The  case  falls  within  the  rule  laid 
down  by  De  Grey  C.  J.,  in  The  Duchess  of  KingstuTCs 
Case  {a\  that  *<  the  judgment  of  a  Court  of  concurrent 
jurisdiction,  directly  upon  the  point,  is,  as  a  plea,  a  bar, 
or  as  evidence,  conclusive,  between  the  same  parties, 
upon  the  same  matter,  directly  in  question  in  another 
Court."    [Hill  J.  referred  to  Dunn  v.  Murray  (6).]  (c). 

Wehby  was  heard  in  reply. 

Cur.  adv,  vulU 

Coc&BORN  C,  J.  now  delivered  the  judgment  of  the 
Court* 

(a)  2  ^rniWa  L,  C.  643  (ed.  6).  (b)  9  ^.  #  C.  780. 

{c)  Brett  made  another  point;  namely,  that  the  magistrates  had  no 
jurisdiction,  on  the  true  construction  of  stats.  20  G.  2.  c,  19.  a,  1.  and 
4  (r.  4.  c.  34.  «•  5.,  to  award  the  respondent  the  quarterns  wages,  those 
wages  not  haTing  been  actually  earned.  He- cited  Bramwell  y.  Penneck 
^  B.^  C.  536).  The  argument  on  this  point  is  omitted,  as  it  is  not 
noticed  in  the  judgment  of  the  Court. 
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I860.  This  was  a  case  stated  for  the  opinion  of  this  Court  bj 

RouiLEMB    ^^®  justices  sitting  at  the  Petty  Sessions  in  Penrkh^  in 
HiJlop       ^^®  county  of  Cumberland^  under   stat  20  &  21  Vict 
e.  43. 

It  appears  that  the  respondent  was  hired  by  the  appel- 
lant to  serve  him  as  a  servant  in  husbandry,  from  1st 
August^  1858,  until  Martinmas  then  next  following,  for 
the  wages  of  5/. ;  that  she  entered  on  such  service  and 
served  until  7th  September^  when  the  appellant  dischaiged 
her  from  his  service.  In  the  following  month  the  res- 
pondent entered  a  plaint  in  the  County  Court  against 
the  appellant,  and,  by  her  amended  particulars,  claimed 
damages  from  the  appellant,  on  the  ground  that  he  had 
discharged  her  from  his  service  without  reasonable  cause. 
The  plaint  came  on  to  be  heard  before  the  judge  of  the 
County  Courts  who  had  full  jurisdiction  to  hear  and 
determine  the  subject-matter  of  complaint.  The  judge 
of  the  County  Court,  after  hearing  witnesses  as  well  for 
the  one  party  as  the  other^  gave  a  decision  for  the  defen- 
dant on  the  plaint,  the  present  appellant.  In  the  month 
of  Majfy  in  this  year,  the  respondent  made  complaint 
before  a  justice  of  the  peace  for  the  county  of  Cumberland 
that  the  appellant  had  hired  her  as  a  servant  in  husbandry 
for  the  period  and  at  the  wages  before  mentioned ;  that 
she  entered  upon  the  said  service  and  remained  until  7th 
September^  when  she  was  discharged  without  just  cause; 
that  she  was  ready  to  complete  her  service,  and  that  the 
appellant  refused  to  pay  her  the  wages  justly  due  for  the 
time  she  was  hired,  amounting  to  5/.  The  justice  granted 
a  summons  against  the  appellant  to  answer  the  complaint, 
and  the  case  came  on  for  hearing  before  the  justices  at 
Petty  Sessions,  on  10th  May^  1859.  It  was  objected 
before  the  justices,  on  behalf  of  the  appellant^  that,  as 
the  question  whether  the  discharge  was  without  just  and 
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reasonable  cause  bad  been  already  decided  by  the  judge        i860 
of  the  County  Court,  that  decision  was  conclusive  upon    rouiledoe 
the  parties,  and  therefore  the  magistrates  had  no  juris-       hmlop. 
diction.      The  respondent,  however,  contended  that  she 
was  entitled  to  be  heard,  as  she  had  additional  evidence 
which  she  was  unable  to  adduce  before  the  judge  of  the 
County  Court;  and  that,  in  the  case  in  the  County 
Court,  she  claimed  damages  for  breaking  a  box  as  well 
as  for  the  improper  discharge.      The  magistrates  pro- 
ceeded to  hear  the  case,  and  decided  in  favour  of  the 
respondent,  and  awarded  that  the  appellant  should  pay 
to  the  respondent  52.  for  the  wages  for  the  period  for 
which  the  respondent  was  hired. 

The  question  for  our  determination  is,  whether  the 
decision  of  the  justices  was  correct  in  point  of  law.  We 
are  of  opinion  that  it  was  not.  The  matter  for  their  con- 
sideration was,  in  truth,  the  same  identical  matter  which 
had  been  decided  by  the  judge  of  the  County  Court, 
namely,  whether  the  discharge  of  the  respondent  by  the 
appellant  was  wrongful  and  without  just  cause.  The 
judge  of  the  County  Court  had  jurisdiction  to  hear  and 
determine  that  question;  and  after  he  had  given  his 
judgment  thereon  it  was  not  allowable  to  the  respondent, 
by  resorting  to  a  different  tribunal,  to  re-open*  the  ques- 
tion and  have  it  tried  a  second  time.  The  rule  of  law  is 
plainly  stated  by  De  Grey  C.  J.  in  delivering  the  opinion 
of  the  judges  in  the  House  of  Lords,  in  The  Duchess  of 
KingstovCs  Ctzse  (a),  namely,  that  *Uhe  judgment  of  a 
Court  of  concurrent  jurisdiction,  directly  upon  the  point, 
is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive,  between 
the  same  parties,  upon  the  same  matter,  directly  in  ques- 

(a)  2  Smith's  L,  C.  643  (ed.  5). 
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I860.  tion  in  another  Court.''  Applying  that  rale  to  the 
}louTLKDQs  present  case,  it  was  open  to  the  justices  to  inquire 
9i8L0p.  whether  the  County  Court  had  jurisdiction,  and  whether 
the  judge  of  that  Court  had  determined  that  the  dis- 
charge of  the  respondent  was  rightful  and  not  without 
due  cause;  but,  as  soon  as  they  had  ascertained  both 
those  facts  in  the  affirmative,  they  were  bound  by  law 
not  to  allow  the  dispute  as  to  the  charge  being  wrongful 
to  be  re-opened ;  and  to  treat  the  decision  of  the  County 
Court  as  conclusive  between  the  parties.  It  was  urged 
before  us,  by  counsel  for  the  respondent,  that  the  form 
of  the  claim  before  the  justices  was  different  from  that 
made  in  the  County  Court,  and  that  the  jurisdiction  was 
different ;  but  it  was  admitted,  and  indeed  could  not  be 
denied  successfully,  that  the  question  raised  by  the 
plaint  and  particulars  in  the  one  case,  and  the  complaint 
on  oath  in  the  other,  was  the  same,  namely,  whether  tbe 
discharge  of  the  respondent  was  without  just  cause. 
Varying  the  form  of  claim,  where  the  claim  itself  is  the 
same,  does  not  prevent  the  application  of  the  rule  of  law 
to  which  reference  has  been  made.  As  ^n  illustration  of 
this  may  be  mentioned  Slades  Case  (a),  where  it  is  said 
that  "a  recovery  or  bar  in  an  action  on  the  case  will  be 
a  bar  in  an  action  of  debt  brought  upon  the  same  con« 
tract.**  Other  instances  of  the  like  kind  will  be  found 
referred  to  in  Com.  Dig.  Action  (K).  3,  and  in  the  argu^ 
ments  and  judgments  in  BucUand  v.  Johnson  {b).  Our 
judgment  will  therefore  be  for  the  appellant. 

Judgment  for  the  appellant 

(fl)  4  Bep.  94  b.  {b)  15  C,  B.  145, 
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I860. 


The  Queen,  on  the  prosecution  of  the  Church-  Thursday, 

January  26th. 

wardens  and  Overseers  of  the  Poor  of  the 
parish  of  Thobnbubt,  respondents,  against 
William  Mytton,  appellant. 


'T^HIS  was  a  special  case  stated  by  consent,  and  by  Under  a  rate 
order  of  EtU  J.,  in  substance  as  follows.  of  the  poor  of 

WiUiam  Myttony  the  appellant,  is  the  occupier  of  a  y^^Seon 
certain  house  and  land  in  the  county  of  Z&r^/brrf,  which,  ^^^i^^' 
with  some  other  houses,  all  beins  the  property  of  the  ^wseeeed  a« 

'  ^  r     r      ./  occupier  of  an 

same  owner  {fFilliam  Lacon  Childe,  Esq.),  together  form  estate  in  that 

N.  From  the 
Tear  1698  down  to  the  time  the  rate  was  made,  N.  had  maintained  its  own  poor,  and 
had  never  been  charged  with  the  support  of  the  poor  of  any  other  place.  On  1st  Anrilf 
1858,  P.,  the  owner  of  a  large  estate  m  the  parish  of  7.,  found,  among  the  title  deeas  of 
that  estate  in  his  possession,  an  agreement  datnd  12th  January^  169o,  puiporting  to  be 
made  between  the  then  owner  of  S.  of  the  one  part,  and  six  persons  therem  named  and 
described  as  of  T.,  as  well  on  beh<Uf  of  themselves  as  of  all  the  rest  of  the  inhabitants 
of  T.,  of  the  other.  This  i^;reement  recited  that  N.  was  in  the  parish  of  T.,  and  provided 
that^  notwithstanding,  N.  should  thenceforth  be  in  no  way  liable  to  maintain  or  keep,  or 
be  at  any  charges  or  expenses  in  maintaining  and  keeping,  any  poor  in  the  other  part  of 
that  pansh,  but  only  such  poor  as  should  come  from  ^. ;  and  that  the  other  part  of  the 
parish  should  be  at  the  cost  of  maintaining  its  own  poor,  but  not  the  poor  from  N.  The 
agreement  further  contained  covenants  between  the  parties  for  carrying  out  this  arrange- 
ment. It  purported  to  be  executed  by  the  owner  of  N.,  party  to  it,  and  to  be  agreed  to 
under  hand  by  two  inhabitants  of  T.,  other  than  the  parties  to  it  of  the  second  part.  On 
an  appeal  acainst  the  assessment,  on  the  ^und  that  N.  was  not  in  the  parish  of  7. : 
held,  that  this  agreement  was  admissible  in  evidence,  as  being  an  ancient  document 
relating  to  the  interest  of  all  the  estates  in  T.,  and  which  might,  therefore,  naturally  and 
reasonably  be  expected  to  be  found  among  the  title  deeds  of  a  large  estate  in  7.,  and,  so^ 
came  from  the  proper  custody.  That  it  was  decisive  evidence  to  snew  that  N.  was  a  part 
of  7.  parish,  and  how  N.  came  to  maintain  its  own  poor ;  and  was  also  evidence  of 
reputation  as  to  the  extent  of  the  parish,  being  a  declaration  by  the  deceased  owner  of  N, 
and  the  other  inhabitants  of  T.  to  that  effect. 

Stat.  20  Vict.  c.  19.  a,  1.  enacts  that,  "  after  Slst  December,  1857,  every  place  entered 
separately  in  the  report  of  the  Begistrar-General  on  the  last  census"  (that  of  1851) 
"  which  now  is  or  is  reputed  to  be  extra-parochial,  and  wherein  no  rate  is  levied  for  the 
relief  of  the  poor,  shall  for  all  the  purposes  of  the  assessment  to  the  poor  rate*'  "be 
deemed  a  pansh  for  such  purposes,  and  snail  be  designated  by  the  name  wnich  is  assigned 
to  it  in  such  report."  In  the  report,  *•  Tkombury  with  iV,"  was  entered  as  one  place, 
with  one  number.  In  a  note  appended  to  this  entry,  it  was  stated  that  N,  was  deemed 
extra-parochial,  and  maintained  its  own  poor.  Held,  that  N,  was  not  entered  separately 
in  the  report,  within  the  meaning  of  the  statute. 

Semble  that,  had  N.  been  so  entered,  it  must,  notwithstanding  the  other  facts  in 
evidence,  have  been  deemed,  by  virtue  of  the  statute,  a  parish  separate  from  7.,  for  the 
purposes  of  the  poor  rate. 
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1860.        <^n  estate  called  Netlierwood^  which  is  bounded  on  the 
The  QuBKH     south  and  west  sides  by  the  parish  of  Th&mbury^  but 
Mttton       ^^  ^^®  ^^^  ^^^  north  by  other  parishes.      From  the 
year  ]  698  to  the  present  time  Netherwood  has  (except 
as  hereinafter  mentioned)  maintained  its  own  poor,  and 
has  never  been  charged  with  the  support  of  the  poor  of 
any  other  place.     Of  the  mode  in  which  the  poor  of 
Netherwood  were  provided  for^  before  1698,  there  is  do 
evidence,  except  as  appears  by  the  agreement  herein- 
after mentioned.     Netherwood  is  liable  to  county  rates; 
and  in  the  county-rate  assessment  for  1819  and  down  to 
the  year  1839  the  following  entry  occurs,  namely: 
«  Thombury.'' 
"  Ditto ;  extra-parochial." 

Between  the  years  1819  and  1839  the  county -rate 
precept  was  directed  to  the  high  constable  of  Broxash; 
but  the  county  rate  upon  Netherwood  was  collected  by 
the  churchwardens  and  overseers  of  Thornbury.  Since 
1839,  the  county  and  police  rates  for  Netherwood  have 
always  been  collected  separately  for  such  place,  and  not 
as  forming  part  of  any  parish.  (Both  parties  were  to  be 
at  liberty  to  object  to  the  admissibility  of  this  evidence.) 

There  is  no  church  in  Netherwood^  and  the  appellant 
and  other  the  occupiers  of  Neihenoood  have,  as  of  right, 
sittings  in  the  parish  church  of  Thombury^  and  have 
always  been  assessed  in  and  paid  the  church  rates  for 
that  parish,  and  have  married,  baptized  and  buried  there- 
in, and  are  described  in  the  registers  of  the  parish  as  of 
Netherwood.  The  appellant  and  previous  occupiers  of 
the  Netherwood  Estate  have  served  the  office  of  church- 
wardens of  the  parish  of  Thombury.  The  said  William 
Imcoh  Childe  is  patron  of  the  living  of  Thombury^  and 
Netherwood  pays  a  modus  in  lieu  of  tithe  to  the  rector 


V. 

Mttton. 
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of  Tharnburyy  and  is  included  in  the  tithe  map  of  the  i860, 
parish ;  bat  it  was  objected,  on  the  part  of  the  appellant,  xhe  Qukem 
that  the  tithe  map  was  not  admissible  evidence;  and  if 
inadmissible  this  statement  was  to  be  struck  out  of  the 
case.  (The  case  then  set  out  a  copj  of  the  Registrar 
General's  Report  on  the  last  census  for  1851,  relating  to 
Thombury  and  Netherwood:  in  which  the  column  headed 
•*  Parish,  township,  or  place"  was  thus  filled  up.  •'  Parish, 
Thombury  with  Netherwood.^'  The  report  set  out  the 
number  of  statute  acres,  houses,  and  the  population  in 
this  parish,  and  the  following  note  was  appended: — 
'*  Thombury  includes  Westwood  and  Fencott,  which  pay 
church  and  poor  rates  to  Thombury,  and  highway  rates 
to  Hatfield  parish.  Netherwood,  deemed  extra-parochial, 
maintains  its  own  poor,  but  pays  church  rate  to  Thombury 
parish.")  In  the  month  of  January,  1858,  one  Sarah 
Nottingham,  whose  husband  Thomas  Nottingham  had 
acquired  a  settlement  at  Netherwood  by  birth,  became 
chargeable,  with  two  children,  to  the  parish  of  Stoke 
Bliss.  An  order  of  removal  of  the  said  paupers  to  the 
parish  of  Thombury  was  duly  obtained,  and,  on  15th 
March,  1858,  confirmed,  on  appeal,  by  the  Court  of 
Quarter  Sessions  for  the  county  of  Hereford,  The 
ground  of  appeal  by  the  said  parish  of  Thombury  was 
that  Netherwood  was  extra>parochial,  and  bound  to  sup- 
port its  own  poor.  The  appellant  and  the  said  William 
Lacon  Childe  refused,  and  still  do  refuse,  to  support  or 
receive  the  said  paupers  at  Netherwood;  and  they  are 
now  maintained  by  the  parish  of  Thombury.  On  the 
part  of  the  appellant,  it  is  contended  that  the  proceed- 
ings of  the  said  Court  of  Quarter  Sessions  are  not 
evidence  against  him,  and  if  the  Court  should  so  hold 
the  above  statement  was  to  be  omitted  from  the  case.  In 
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1860.  consequeDce  of  the  passing  of  stat.  20  Vict,  c.  19.,  and 
The  QuBBH  ^^  ^^®  entry  in  the  Registrar  GeneraPs  Report  as  to 
Netherwood  being  reputed  extra-parochia],  the  said 
William  Mytton  was,  on  29th  March,  I8589  nominated 
and  appointed  under  the  said  statute,  by  two  justices  of 
the  peace  in  and  for  the  county  of  Hereford,  overseer  of 
the  poor  for  the  present  year^  and  in  such  appointment 
he  is  described  as  overseer  of  the  poor  of  the  parish  of 
Netherwood.  The  appointment  was  made  before  the 
finding  of  the  agreement  hereinafter  mentioned,  and 
the  justices  declined  to  accede  to  the  application  of 
the  rector  of  Thombury  to  postpone  it. 

On  or  about  1st  April,  1858,  an  agreement,  a  copy 
of  which  was  annexed  to  the  case,  and  was  thereby 
admitted  to  relate  to  the  Netherwood  Estate,  and 
was  to  form  part  of  the  case,  subject  to  any  objection 
which  might  be  raised  as  to  its  being  admissible  in  evi- 
dence on  the  present  appeal,  was  found  by  Evan  Pate- 
shall,  Esq.,  of  fVil{field  House,  Builth,  in  the  county  of 
Brecon,  among  the  title  deeds  of  a  large  estate,  of  which 
he  is  owner,  in  the  parish  of  Thombury,  and  immediately 
delivered  over  by  him  to  the  Rev.  John  fVUUams^  the 
present  rector  of  Thombury^  in  whose  custody  it  has 
since  remained.  This  agreement  is  dated  12th  January, 
1698,  and  expressed  to  be  made  between  Samuel  Pytts, 
Esq.,  a  former  owner  of  Netherwood  EiState,  and  the  then 
rector  and  certain  parishioners  and  owners  of  land  in 
Thornbury.  After  the  finding  of  the  said  agreement,  the 
churchwardens  and  overseers  of  the  poor  of  the  said  last 
mentioned  parish,  in  an  assessment  made,  on  3rd  May, 
1858,  for  the  relief  of  the  poor  of  such  last  mentioned 
parish,  and  for  other  purposes  chargeable  thereon,  rated 
the  said  William  Mytton  in  respect  of  the  said  property 
at  Netlierwood, 
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The  agreement  referred  to  id  the  case  was  headed  as        i860. 
foMovrs.  Tbo  Queen 

''Articlesof  agreement  indented,  had,  made,  concluded,  ^^JJi^,, 
and  agreed  upon  the  12th  day  of  January,^  "1698, 
Between  Samuel  PyttSy  of  Kyer  fVyer,  in  the  county 
of  Worcester^  Esquire,  of  the  one  part,  and  John  Stanley ^ 
of  the  parish  of  Thombury^  in  the  county  of  Hereford 
clerk,  Jcb  Wintan^  of  the  said  parish,  gentleman,  Thomas 
Ifinton^  of  the  said  parish,  yeoman,  William  Good,  of  the 
said  parish,  yeoman,  Richard  Morris^  of  the  said  parish, 
yeoman,  and  John  WhyttingUmi  of  Leominster^  in  the 
said  county  of  Hereford^  gentleman,  as  well  on  the 
hehalves  of  themselves  as  on  the  parts  and  behalves  of  all 
the  rest  of  the  inhabitants  of  the  said  parish  of  Thorn- 
bury^  of  the  other  part." 

The  agreement  itself  was  as  follows. 

'*  Whereas  the  said  Samuel  Pytts  hath  a  certain  estate 
called  Netherwood,  lying  and  being  in  the  said  parish  of 
Thombury^  in  the  said  county  of  Hereford^  late  the 
estate  of  James  PyttSy  Esquire,  deceased;  And  whereas 
there  was  an  agreement  formerly  made  by  the  said  James 
PyttSy  in  his  lifetime,  and  the  then  parishioners  of  the 
said  parish  of  Thornbury,  that  all  such  poor  that  should 
happen  at  any  time  after  to  come  and  arise  and  be 
chargeable  to  the  said  parish  from  the  said  estate  called 
Netherwood  estate,  notwithstanding  the  said  estate  doth 
lie  in  the  said  parish  of  ITiomburyt  should  be  noway 
chargeable  to  the  rest  of  the  inhabitants  of  the  said 
parish  of  Thombury,  but  that  the  said  estate  should 
maintain  and  keep  the  same  poor  distinctly  and  apart 
from  the  rest  of  the  said  inhabitants  of  the  said  parish  of 
Thombury  and  their  estates^  and  that  all  the  rest  of  the 
estates  of  all  the  inhabitants  and  parishioners  of  the  said 
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1860.        parish  of  Thambury  should  maintain  and  keep  all  such 
The  QuKBM     poor  as  should  come  and  arise  and  be  charged  or  charge- 
Mtttok.      ^^'®  ^^"^  ^"7  other  place  or  places  in  the  said  parish  of 
Thornhuryy  distinctly  from  the  said  estate  called  Nether- 
wood  Estate,  and  that  the  same  should  be  no  way  liable 
to  maintain  the  same  ;  which  said  agreement  was  never 
reduced  into  writing ;  and  whereas  all  the  parties  afore- 
named are  now  contented  and  well  pleased  that  the  said 
agreement  should  be  now  put  into  writing  and  confirmed 
under  their  hands  and  seals,  and  stand  ratified  for  the 
time  to  come,  for  the  preventing  of  all  disputes  that  may 
at  any  time  or  times  hereafter  arise  or  come  touching 
and  concerning  all  such  poor  that  shall  happen  at  any 
time  or  times  hereafter  to  come  in  and  arise  in  the  said 
parish  of  Thombury  and  be  charged  on  the  same ;  It  is 
agreed  by  and  between  all  the  said  parties  to  these  presents 
that,  notwithstanding  the  said  estate  called  Netherwood 
is  lying  and  being  in  the  said  parish  of  Thombury^  the 
same  shall  be  noway  liable  to  maintain  and  keep  or  be  at 
any  charges  or  expenses  in  maintaining  and  keeping  any 
poor  that  shall  at  any  time  or  times  hereafter  arise,  happen  or 
come  in  or  from  any  other  part  of  the  said  parish  of  Thom- 
bury^ but  only  all  such  poor  as  shall  at  any  time  or  times 
hereafter  happen,  arise  or  come  from  the  said  estate  called 
Netherwood  Estate,  and  that  the  same  shall  be  distinctly 
maintained  fix>m  the  rest  of  the  estates  of  the  inhabitants 
and  parishioners  of  the  said  parish  of  Thombury.     And 
the  said  Samuel  Pytt$  doth  for  himself,  his  heirs  and 
assigns,  covenant  and  grant  to  and  with  the  said  John 
Stanley^  Job  fVinton,  Thomas  fVintofiy  WUIiam  Good  and 
John  Whyttifigton^  and  either  and  every  of  them,  their 
and  either  and  every,  of  their  executors,  administrators 
and  assigns,  by  these  presents,  (that  is  to  say)  that  he, 
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the  said  Samuel  JP^Us,  bis  heirs  and  assigns,  shall  and        1860. 
will  at  all  times  hereafter  maintain  and  keep  all  such    The  Queeh 
poor  that  shall  at  any  time  or  times  hereafter  arise,  happen      mtttok. 
or  come  from  the  said  estate  called  Netherwood  Estate  dis- 
tinctly from  the  rest  of  the  estates  of  the  inhabitants  and 
parishioners  of  the  said  parish  of  Tlwmhuryy  and  save 
and  keep  harmless  and  indemnified  all  the  rest  of  the 
said  inhabitants  and  parishioners  of  the  said  parish  of 
Thombury  from  all  costs,  charges,  damages  and  expenses 
whatsoever  that  at  any  time  or  times  hereafter  shall  hap- 
pen, fall  out  or  come  to  the  other  inhabitants  and  parish- 
ioners of  the  said  parish  of  Thomhury^  from  all  such  poor 
that  shall  at  any  time  or  times  hereafter  happen,  arise  or 
come  to  be  charged  or  chargeable  from  the  said  estate 
called  Netherwood  Estate.     And  the  said  John  Stanley^ 
Job  IVinUm^   Thomas  Winton,   William  Good  and  John 
WIiytHngton^  for  themselves  severally,  and  not  jointly,  nor 
the  one  of  them  for  the  act  of  the  other,  and  for  their 
several  and  respective  heirs  and  assigns,  do  covenant  and 
grant  to  and  with  the  said  Samuel  Pytts^  his  heirs  and 
assigns,  and  to  and  with  every  of  them,  by  these  presents, 
(that  is  to  say),  that  they,  the  said  John  Stanley^  Job 
VFinion,  Thomas  Winton,  fVilliam  Good  and  John  Whyt" 
tinyton,  and  either  and  every  of  them,  their  and  either 
and  every  of  their  heirs  aud  assigns,  and  every  of  them, 
shall  and  will  at  all  times  hereafter  maintain  and  keep 
all  such  poor  that  shall  at  any  time  or  times  hereafter 
happen,  arise  or  come  and  be  legally  charged  or  charge- 
able on  the  said  parish  distinctly  from  the  estate  called 
Netherwood  Estate,  and  save  and  keep  harmless  and  in- 
demnified the  said  Samuel  Pytts,  his  heirs  and  assigns, 
and  every  of  them,  from  all  costs,  charges,  damages  and 
expenses  whatsoever  that  at  any  time  or  times  hereafter     • 
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1860.  shall  happen,  fall  or  come  to  the  said  Samuel  PytU^  his 
The  QuBBH  ^®'™  *^^  assigns,  or  any  of  them,  from  the  other  part  of 
Mtttov.  ^^  ^'^  parish  of  Tliombury^  and  also,  in  particalar,  of 
and  from  all  costs,  charges,  damages  and  expenses  what- 
soever, already  paid,  or  which  shall  hereafter  be  paid,  for 
or  by  reason  of  one  Mary  Roberts  being  lately  come  to 
be  chargeable  to  the  said  parish  of  ThomburyJ* 

The  agreement  purported  to  be  executed  by  Samuel 
Pjftts^  but  by  none  of  the  parties  of  the  second  part. 
Appended  to  it  however  was  the  following  statement, 
which  purported  to  be  signed  by  the  persons  therein 
named,  and  to  be  attested  by  the  same  three  witnesses 
who  attested  Pytts?%  signature.  *'  We,  Richard  Rawden, 
gentleman,  and  George  BayKs^  both  of  the  parish  of 
Thombury  within  written,  do  hereby  agree  to  all  the 
articles  and  clauses  within  contained.  Witness  onr 
hands  the  day  and  year  above  written.** 

The  question  for  the  opinion  of  the  Court  was, 
Whether,  upon  the  facts  above  stated,  the  said  WUKam 
Mytton  was  properly  included  in  the  said  rate  made  on 
3rd  May.  If  the  Court  should  answer  this  question  in 
the  affirmative,  then  the  said  rate  was  to  be  confirmed; 
and  if  in  the  negative,  then  the  said  rate  was  to  be 
amended  by  striking  out  the  name  of  JViUiam  Mytton 
from  it. 

HuddkitoUy  for  the  respondents  (<?).  The  question  is 
whether  Netherwood  is  in  the  parish  of  Thombury  or  is 
extra-parochial.  It  is  clearly  within  the  parish.  The 
case  finds  that  the  appelUnt  and  other  the  occupiers  of 
Netherwood  have,  as  of  right,  sittings  in  the  parish  church 

(a)  Wednesday,  November  9th.  Before  Wigktman,  SiU  and  Bhei- 
bum  Ji. 
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of  Hwrfdmryy  and  have  been  always  assessed  in  and  paid        1860. 

the  church  rates  for  Thornbury.     These  are  the  chief    xhe  Qubbh 

mdicia  of  parochiality^  and  the  mere  fact  that  Neiherwood 

has   maintained  its  own  poor  cannot  outweigh   them. 

That  fact  is,  moreover,  explained  by  the  agreement  of 

12th  January^  1698;  if  that  agreement  is  admissible  in 

evidence.      Its  admissibility  must  depend  upon  whether 

it  comes  from  the  proper  custody.    The  authorities  as  to 

what  is  the  proper  custody  of  ancient  documents  are  all 

collected  in  Taylor  on  Evidence^  vol.  1.  %  595,  and  the 

following  sections.     The  language  of  Tindal  C.  J.  in  the 

House  of  Lords,  while  pronouncing  the  opinion  of  the 

Judges  in  Bishop  of  Meath  v.  Marquis  of  Winchester  (a), 

is  there  referred  to.     His  lordship  said  that  'documents 

found  in  a  place  in  which,  and  under  the  care  of  persons 

with  whom,  such  papers  might  naturally  and  reasonably 

be  expected  to  be  found,  are  precisely  in  the  custody 

which  gives  authenticity  to  documents  found  within  it ; 

for  it  is  not  necessary  that  they  should  be  found  in  the 

best  and  most  proper  place  of  deposit."    The  agreement 

in  question  was  found  amongst  the  title  deeds  of  a  large 

estate  in  the  parish  of  Thornbury^  and  in  the  possession 

of  the  owner  of  that  estate.      The  place  and  the  person 

were  therefore  such  as  to  satisfy  the  test  proposed  by 

Tindal  C.  J.      And  if  the  place  and  the  custody  were 

sufficient  and  reasonable,  it  is  immaterial  whether  any 

other  place  of  deposit  would  have  been  better  and  more 

proper.     [^Bltxckburn  J.  Bullen  v.  Michel  (b)  seems  to  be 

in  your  favour.     There,  an  old  chartulary  of  a  dissolved 

abbey  was  held  admissible,  when  found  in  the  possession 

of  the  owner  of  part  of  the  abbey  lands,  though  not  of 

(a)  3B.  N,  a  198.  200.  (6)  2  Price,  399. 

VOL.   II.  2   P  E.   &   E. 
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1860.       the  principal  proprietor ;  and  although  the  strictly  proper 
The  Quvsir    P'*^^  ^^  custody  for  it  would  have  been  the  Augmentation 
Mtttov      OflSce.]  That  case  shews  conclusively  that  the  agreement 
is  admissible.  And,  if  admissible,  it  diqx)se8  of  the  ques- 
tion ;  for  it  expressly  recites  that  Neiherwood  is  in  the 
parish  of  Tkambury. 

BovQl^  contra.  Till  April,  1858^  when  the  agreement 
was  found,  it  had  been  the  universal  belief  of  all  per^ 
sons,  for  more  than  a  century  and  a  half,  that  Ndher* 
ftood  was  extra-parochial,  and  maintained  its  own  poor 
on  that  account  The  payment  by  the  occupiers  of 
Netherwood  of  church  rates  in  Tkambury,  and  their 
right  to  seats  in  the  parish  church  there,  are  circum- 
stances consistent  with  the  extra-parochiality  of  NeOur^ 
toood.  The  case  finds  that  thwe  was  no  church  in 
Netherwood;  and  the  right  to  seats  in  Thombury  church 
was,  no  doubt,  conceded  to  the  occupiers  of  Netherwood 
on  condition  of  their  paying  the  Z%orfi6tfiy  church  rates. 
The  agreement,  discovered  in  1858,  is  the  only  piece  of 
evidence  tending  to  prove  that  Neiherwood  is  parochial 
There  are  several  reasons,  however,  which  riiew  that  that 
document  is  not  admissible.  Assuming  that  the  custody 
from  which  it  comes  is  proper,  it  does  not  purport  to  be 
signed  by  those  who  were  parties  to  it  of  the  second  part, 
but  by  two  other  persons  not  named  in  it  But,  as  no 
proof  is  forthcoming  that  the  custodier  had  any  connec- 
tion with  the  parties  to  the  instrument,  the  custody  has 
not  been  shewn  to  be  proper.  In  BuOen  v.  Miehel  (a) 
the  chartulaiy  related  to  all  the  abbey  lands,  and,  on  the 
division  of  those  lands,  could  not  be  kept  by  all  the 
owners  of  them ;  on  that  account,  therefore,  the  custody 
of  one  of  those  owners  was  held  sufficient     [Hill  J.    If 

(a)  2  Price,  399. 


XXm.  VICTORIA. 


567 


you  are  right,  the  rate  which  we  are  asked  to  confirm  or        i860. 

amend  is  not  only  voidable  but  void.    You  are  asking  us    The  Queen 

to  decide,  without  appeal,  on  a  matter  of  fact ;  namely,      htttoh. 

whether  Neihertoood  is  parochial  or  not.      Our  decision 

will  not  finally  settle  the  question  between  the  parties; 

for,  supposing  us  to  hold  that  Netherwood  b  part  of  the 

parish,  you  might  still  bring  an  action  of  trespass  if 

rated  wrongly,  and  distrained  upon;  and  the  matter 

would  then  be  thoroughly  tried  out]     The  parties  are 

willing  to  treat  the  judgment  of  the  Court  as  final.   The 

present  case  does  not  fall  within  Bullen  v.  Michd  (a), 

the  agreement  not  coming  fiK>m  the  custody  of  any  one 

who  is  she^  to  have  an  interest  either  in  Netherwood  or 

in  any  of  the  estates  in  Thorribury  which  were  owned  by 

the  parties  to  the  agreement  of  the  second  part     In 

Taylor  onJEvidence^  vol.  I,  §  596,  it  is  said,  **  The  Courts 

have  on  several  occasions  refused  to  admit  terriers  which    . 

have  been  found  among  the  papers  of  a  mere  landholder 

in  the  parish,  because  the  legitimate  repository  for  such 

documents  would  either  be  the  registry  of  the  bishop^ 

the  re^try  of  the  archdeacon,  or  the  church  chest  ;'*  and 

Aikins  V.  Hatton  {b)  b  cited.    The  church  chest  was  the 

proper  repository  for  thb  agreement.   Lastly,  the  extract 

from  the  report  of  the  Registrar  General  on  the  census 

for  1851,  in  which  Netherwood  b  entered  separately,  and 

b  said  to  be  deemed  extra-parochial,  b  conclusive  that 

Netherwood  is  now  extra*  parochial  to  STAomittry,  and  is 

to  be  deemed  a  separate  parish  for  the  purposes  of  the 

poor*rate.     By  stat  20  Vict.  c.  19.  $.  1.,  it  b  enacted 

that,  <<  after  Slst  Z^ec^mkr,  1857,   every  place  entered 

separately  in  the  report  of  the  Regbtrar  General  on  the 

(a)  2  PriM,  889.  (&)  2EagU  #  F.  TUhB  Cam,  403. 

2  p  2 


568  HILARY  TERM. 

1860.        last  censud  which  now  id  or  Is  reputed  to  be  exlra-paro- 
The  QuKBK     cl^'al*  «i"cl  wherein  no  rate  is  levied  for  the  relief  of  the 
Mtttom       P^^^f  shall  for  all  the  purposes  of  the  assessment  to  the 
poor  rate'*  **  be  deemed  a  parish  for  such  purposes,  and 
shall  be  designated  by  the  name  which  is  assigned  to  it 
in  such  report.**    This  enactment  in  effect  declares  all 
places  to  be  extra-parochial,  which  had  been,  before  3l8t 
December,    1857,   entered  separately   in   the    Registrar 
General's  report  on  the  last  census;  were  reputed  to  be 
extra-parochial;  and  did  not  pay  poor-rate.     On  3l8t 
December  1857,  Netherwood  fulfilled  all  these  conditions. 
It  paid  no  poor-rate;  it  was,  and,  till  April,  1858,  when 
the  agreement  of  1698  was  found,  continued   to  be 
deemed,  extra-parochial,  and  the  extract  from  the  B^is- 
trar  General's  report,  set  out  in  the  case,  shews  tha^  it 
was  entered  separately  therein.  That  report  was  based  on 
•     the  accounts  taken  by  the  census  enumerators,  under  stat 
13  &  14  Vict  c.  53.  8.  5.,  and  returned  to  the  Registrar 
General  in  pursuance  of  sect  7.     The  Legislature  there* 
fore  assumed,  in  stat.  20  Vict.  c.  19.,  that  the  report  was 
strictly  accurate.      [Hill  J.     Does  stat.  13  &  14  Fid. 
c.  53.  give  any  appeal  from  the  statements  of  the  enume- 
rators ;  and,  if  not,  are  their  statements  to  be  taken  as 
conclusive,  notwithstanding   they  may  in  fact  contain 
errors?]     The  statute  gives  no  such  appeal;  probably  the 
Legislature  did  not  anticipate  that  the  enumerators  would 
make  any  mistakes. 

Huddktttm,  in  reply.  Stat.  20  VicL  c.  19.  <.  1.  has  not 
the  effect,  contended  for  on  the  other  side,  of  making  the 
separate  entry  of  a  place  in  the  Registrar  Gener^rs 
report  of  the  last  census  conclusive  that  the  place  is 
extra-parochial.     But,  even  if  such  is  the  effect  of  the 


Htttoh. 


XXTTT.  VICTORIA.  569 

statute,  Netherwood  does  not  satisfy  its  requirements,  not        \%^, 

having  been  entered  separately  in  the  report,  but  des-    ^  ^ 

scribed,  in  conjunction  with  Thornbury^  thus;  "  JTiom-  ^J^ 
bury  with  NethenooodJ*  Moreover,  sect.  7  of  the  same 
statute  enacts  ''that  nothing**  therein  ''contained  shall 
apply  to  any  extra-parochial  place  in  respect  whereof 
there  shall  be  any  agreement  with  any  parish  as  to  the 
liability  of  such  place  to  contribute  to  the  poor-rate  of 
such  parish  contained  in  any  Act  of  Parliament.**  The 
agreement  of  1698  between  the  owner  of  Nethenoood 
and  the  parish  of  Thornbury  brings  Nethenoood^  even  if 
it  be  extra-parochial,  within  this  exception.  [^Blackburn  J. 
Does  not  sect  7  refer  only  to  an  agreement  contained  in 
an  Act  of  Parliament?]  It  is  the  liability  of  the  place  to 
contribute  to  the  poor  rate  of  the  parish,  not  the  agree- 
ment with  the  parish,  which  the  section,  read  rightly, 
requires  to  be  contained  in  an  Act  of  Parliament 

Cur,  adv,  vult, 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court. 

This  was  a  case  stated  for  the  opinion  of  this  Court, 
to  determine  the  validity  of  a  rate  made  for  the  relief  of 
the  poor  of  the  parish  of  Thomburyy  in  which  the  appel- 
lant was  rated  as  occupier  of  an  estate  called  Netherwood. 
The  case  was  argued,  in  last  Term,  before  my  brothers 
Wightman  and  Hill  and  myself.  The  objection  to  the 
rate  was  on  the  ground  that  Netherwood  Estate  was  not 
properly  included  in  a  rate  made  for  the  relief  of  the 
poor  of  the  parish  of  Thombury.  Our  decision  in  this 
case  would  not  have  finally  determined  the  real  question 
between  the  parties,  as  the  appellant  might  still  raise  the 
same  point  in  an  action  of  trespass,  contending  that  the 
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1860.       warrant  of  distress  was  without  jurisdiction;   but,  both 
The  QvBur    P**^^®8  having  prayed  for  our  decision  on  the  real  point, 
MxTToir      *°^  consented  to  be  bound  by  it,  we  haye  considered  the 
question  carefully. 

Two  distinct  grounds  were  relied  upon  by  the  appel* 
lant     First,  it  was  said  that  NethertDood  Estate  never 
was  a  part  of  Thornbury  parish,  being  extra-parochial. 
The  appellant's  case,  so  far,  depended  on  the  fact  that,  for 
many  years  past,  Netherwood  Estate  had  not  contributed 
to  the  relief  of  the  poor  of  ThorrAurtfy  and  on  modem 
reputation  that  Nethertoood  Estate  was  eztra-parochial. 
There  are  many  facts  stated  in  the  case,  strongly  tending, 
as  evidence,  to  shew  that  Netherwood  Estate  is  not  extra- 
parochial  ;   but  it  is  unnecessary  to  inquire  on  which 
pide  the  balance  of  evidence  preponderated,  as  it  was 
scarcely  contested  by  the  appellant's  counsel  that,  if  the 
respondents  succeeded  in  accounting  by  legal  evidence 
for  the  practice  as  to  the  relief  of  the  poor,  this  part  of 
his  case  failed.     The  second  ground  depended  upon  the 
recent  Act  for  the  relief  of  the  poor  in  extra-parochial 
places,  Stat  20  VtcL  c.  19.     It  is  convenient  to  deal  with 
these  grounds  separately.  As  to  the  first  objection  the  case 
stated  that  ''from  the  year  1698  to  the  present  time 
JfethervDood  has''  (with  an  exception  not  material  for  us  now 
to  notice)  ''maintained  its  own  poor,  and  has  never  been 
charged  with  the  support  of  the  poor  of  any  other  place. 
Of  the  mode  in  which  the  poor  of  Netherwood  were  pro- 
vided for  before  1698  there  is  no  evidence,  except  as 
appears  by  the  agreement  hereinafter  mentioned."  The 
case  afterwards  states  that  "on  or  about  Ist  Aprils  1858, 
an  agreement^  a  copy  of  which  is  hereunto  annexed,  and 
is  hereby  admitted  to  relate  to  the  NeAerwood  Estate, 
ftnd  is  to  form  part  of  this  case,  subject  to  any  objection 
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which  maj  be  raised  as  to  its  being  admissible  in  evideuce  I860. 
on  the  present  appeal,  was  found  by  E.  PateskalU  Esq.,  The  Qubbh 
of  WUlfield  House^  BuUth,  in  the  county  of  Brecon^  mtttoh. 
among  the  title  deeds  of  a  large  estate  of  which  he  is 
owner  in  the  parish  of  ITiomburyf  and  immediately  deli- 
vered over  by  him  to  the"  **  present  rector  of  7%ambufyt 
in  whose  custody  it  has  since  remained.  This  agreen^ent 
is  dated  12th  January^  1698,  and  expressed  to  be  made 
between  Samuel  J^ftts,  Esq.,  a  former  owner  of  Nether-' 
wood  Estate,  and  the  then  rector  and  certain  parishioners 
and  owners  of  land  in  Thombwy.**  One  of  the  principal 
points  ai||^ed  before  us  was  as  to  the  admissibility  of 
this  document  in  evidence,  and  our  decision  on  its 
admissibility  will  dispose  of  this  part  of  the  case.  The 
document  purported  to  be  between  Samuel  Pytts,  of  the 
one  part,  and  six  persons,  named  and  described  as  of 
Thamiury,  *^  as  w^U  on  behalf  of  themselves  as  on  the 
part  and  behalf  of  all  the  rest  of  the  inhabitants  of 
Thombury^  of  the  other  part;  and  commences  by  a  re- 
cital that  Samuel  PytU  had  an  estate  called  Netherwood, 
within  the  parish  of  T/tamburyy  late  the  estate  of  James 
I^tis,  Esq.,  deceased ;  and  that  theiie  was  an  agreement 
formerly  made  by  James  Pytts,  in  his  lifetime,  and  the 
then  parishioners  of  the  parish  of  Thombury,  that  all 
such  poor  that  should  happen  at  any  time  after  to  be 
chargeable  to  the  said  parish  from  the  estate  called 
Netherwood  Estate,  *' notwithstanding  the  said  estate 
doth  lie  in  the  said  parish  of  Thombury,''  should  be  in 
no  way  chai^geable  to  the  rest  of  the  inhabitants  of 
Thomburyt  but  that  the  said  estate  should  maintain  an4 
keep  the  same  poor  distinctly  and  apart  from  the  rest  of 
the  inhabitants  of  Thombury  and  their  estates.  And 
that  all  the  rest  of  the  estates  of  ^11  the  inhabitants  and 
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1860.        parishioners  of  the  said  parish  of  Thomlury  should 
The  QvBBM    maintain  and  keep  all  such  poor  as  should  come  and 
Mtttoh.      ^'^  ^^^  ^  chained  or  chargeable  from  any  other  place 
or  places  in  the  said  parish  of  Thornbury^  distinctly  from 
the  said  estate  called  Nethervoood  Estate,  and  that  the 
same  should  be  in  no  way  liable  to  maintain  the  same ; 
which  said  agreement  was  never  reduced  into  writing; 
and  as  all  the  parties  were  content  that  the  said  agree- 
ment should  be  then  ''put  into  writing  and  confirmed 
under  their  hands  and  seals,  and  stand  ratified  for  the 
time  to  come,  for  the  preventing  of  all  disputes  that  may  at 
any  time  or  times  hereafter  arise  or  come,  touching  and 
concerning  all  such  poor  that  shall  happen  at  any  time  or 
times  hereafter  to  come  in  and  arise  in  the  said  parish  of 
Thornburyy  and  be  chained  on  the  same,  it  is  agreed,  by 
and  between"  ''the"  "parties  to  these  presents  that,  not- 
withstanding the  said  estate  called  Netherwood  is  lying 
and  being  in  the  s^d.  parish  of  Thombury^  the  same  shall 
be  no  way  liable  to  maintain  and  keep  or  be  at  any 
changes  or  expenses  in  maintaining  and  keeping  any 
poor  that  shall  at  any  time  or  times  hereafter  arise, 
happen,  or  come  in  or  fix>m  any  other  part  of  the  said 
parish  of  Thombury;  but  only  all  such  poor  as  shall,  at 
any  time  or  times  hereafter,  arise,  happen,  or  come  in 
or  from  the  said  estate  called  Nethertoood  Estate,  and  that 
the  same  shall  be  distinctly  maintained  fix>m  the  rest  of 
the  estates  of  the  inhabitants  and  parishioners  of  the  said 
parish  of  ThortJmry.^     The  instrument  then  contained 
covenants  by  the  parties  for  carrying  out  this  agreement. 
It  purported  to  be  sealed  by  Samuel  PyUs.     It  does  not 
purport  to  be  executed  by  the  other  parties,  but  purports 
to  be  agreed  to,  under  hand,  by  two  other  inhabitants. 
This  instrument,  if  it  is  properly  proved,  is  decisive  both  as 
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evidence  explaining  the  modern  practice  as  to  the  relief  i860, 
of  the  poor,  in  a  manner  quite  consistent  with  Netherwood  The  Qukbh 
Estate  being  part  of  the  parish,  and  as  a  declaration,  by  the 
deceased  owner  of  the  Netherwood  Estate  and  the  other 
inhabitants,  as  to  the  extent  of  the  parish,  that  being  a 
matter  on  which  evidence  of  reputation  is  admissible* 
It  purports  to  be  an  ancient  instrument,  and  is  proved 
if  produced  from  proper  custody.  It  was  argued  that  in 
the  present  case  there  was  nothing  to  shew  that  Mr. 
Pateshall  was  owner  of  any  portion  of  the  estates  for- 
merly belonging  to  those  who  were  parties  to  the  deed, 
though  he  had  a  large  estate  in  the  parbh ;  but,  in  the 
language  of  J^ndal  C.  J.,  in  delivering  the  opinion  of 
the  Judges  in  the  House  of  Lords,  in  Bishop  ofMeaih 
▼.  Marquis  of  Westminster  (a),  ^*  documents  found  in  a 
place  in  which,  and  under  the  care  of  persons  with  whom, 
such  papers  might  naturally  and  reasonably  be  expected 
to  be  found,  are .  precisely  in  the  custody  which  gives 
authenticity  to  documents  found  within  it ;  for  it  is  not 
necessary  that  they  should  be  found  in  the  best  and 
most  proper  place  of  deposit."  We  think  that  such  an 
instrument  as  this,  relating  to  the  interest  of  all  the 
estates  in  Thombury,  might  naturally  and  reasonably  be 
expected  to  be  found  among  the  title  deeds  of  a  large 
estate  in  that  parish.  That  being  so,  the  first  objection 
fails,  as  we  think  it  proved  that  Netherwood  Estate  was 
a  part  of  Thornbury  parish.  The  second,  ground  of 
objection  rests  on  the  provision  of  stat.  20  Vict  c.  19. 
s,  1.,  that  *^  after  3l8t  December ^  1857,  every  place 
entered  separately  in  the  report  of  the  Registrar  Gene- 
ral on  the  last  census  which  now  is  or  is  reputed  to 

(a)  3  if.  N.  a  198.  200. 
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I860.  be  eztra-parochialy  and  wherein  no  rate  is  leyied  for  the 
The  QuBui  relief  of  the  poor,  shall  for  all  the  parpoees  of  the  assess* 
Mtttoh.  ment  to  the  poor  rate,  the  relief  of  the  poor,  the  coantj, 
police  or  borough  rate,  the  burial  of  the  dead,  the  re- 
moval of  nuisances,  the  registration  of  Parliamentary  and 
municipal  Toters,  and  the  registration  of  births  and 
deaths,  be  deemed  a  parbh  for  such  purposes,  and  shall 
be  designated  by  the  name  which  is  assigned  to  it  in 
such  report.*'  It  was  contended,  that,  up  to  the  time 
when  the  agreement  was  found  by  Mr.  Pateibattf  (which 
was  after  31st  December^  1857),  Netherwood  Estate  was 
reputed  to  be  extra-parochial,  and  that  no  rate  was  levied 
therein  for  the  relief  of  the  poor.  An  extract  of  the 
Reg^trar  General's  report  was  given  in  the  case,  which, 
it  was  said,  shewed  that  Netherwood  Estate  was  entered 
separately  in  the  report,  and,  consequently,  it  was  aigued, 
Netherwood  Estate  was,  since  Slst  December,  1857,  by 
virtue  of  this  Act,  a  separate  parish  for  the  purposes 
of  the  poor  rate.  If  Netherwood  Estate  had  been 
separately  entered  in  the  report,  within  the  meaning  of 
the  Legislature,  we  are  inclined  to  think  that  this  would 
have  been  sa  The  Census  Act,  13  &  14  Vict.  c.  53., 
required  the  enumerators  to  return  their  accounts  to  the 
Registrar  General,  but  did  not  require  the  R^istrar 
General  to  make  any  particular  use  of  them.  The 
Registrar  General  did,  however,  digest  the  information 
into  an  elaborate  report,  which  was  laid  before  both 
Houses  of  Parliament  and  printed.  The  extract  from 
the  report,  given  in  the  case,  does  not  suflBciently  diew 
its  nature,  and  we  have  considered  it  our  duty  to  examine 
the  report  at  large.  In  this  report  the  Registrar  General 
has  sst  forth  a  tabular  statement  of  the  population  of  the 
United  Kingdom.    He  has,  for  the  convenience  of  arrange- 
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ment^  diyided  the  whole  kingdom  into  districts,  each  I860, 
of  which  is  designated  by  a  separate  name  and  a  separate  The  QusnT 
namber.  These  districts  he  has  again  divided  into  sab-  HtnoH. 
districts,  each  of  which  is  designated  by  a  separate  name 
and  a  separate  namber,  and  these  sub-districts  are  again 
sab-divided  into  ''parishes,  townships,  or  places,*'  each 
of  which  is  designated  by  a  separate  name  and  a  separate 
namber,  and  against  each  of  which  is  printed  the  word 
"parish,'*  **  township,"  ''extra-parochial,"  or  "chapelry,* 
as  the  case  may  be.  On  the  margin  of  this  report  are 
printed  in  a  smaller  type  such  notes  as  the  Registrar 
General  has  thought  fit  to  add.  This  report  was  pre- 
pared in  this  form  merely  because  the  Regbtrar  General 
thought  it  the  most  convenient  shape  in  which  to  com- 
municate the  result  of  the  information  acquired  in  taking 
the  census;  and  no  legal  efiect  resulted  firom  his  having 
done  so,  nor  was  it  contemplated  at  the  time  that  his 
report  would  affect  the  rights  of  any  one.  But  stat  20 
VicL  e.  19.  appears  to  have  been  framed  on  the  supposi- 
tion that,  where  a  place  was  reputed  to  be  extra-parochial, 
and  the  repute  had  been  such  as  to  lead  the  Registrar 
General  to  enter  it  separately  as  a  place,  it  would  be 
convenient,  for  the  purpose  of  quieting  titles  and  avoid- 
ing litigation,  to  make  that  place  extra-parochial,  for  all 
secular  purposes,  in  foture.  There  are  very  many  places 
entered  in  that  report  with  a  separate  number  as  separate 
places,  to  which  this  would  apply;  but  Nethencood  is  not 
so  entered.  "  ThorrdfrnymA.  Nethertoood**  is  entered  as 
one  place,  with  one  number.  There  is,  it  is  true,  a  note 
appended,  shewing  that  the  Registrar  General  had  infor- 
mation before  him  which  might,  perhaps,  have  led  him 
to  enter  Neiherwood  separately,  if  he  had  been  aware 
that  this  would,  several  years  later,  become  of  importance. 
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Perhaps,  if  he  had  known  that  it  was  to  be  impoitant,  he 
would  have  entered  other  places  jointly,  which  are  now 
entered  separately.  We  cannot  enter  into  sach  specula- 
tions: We  can  only  say  that,  on  looking  at  the  report 
referred  to  in  the  statute,  we  are  of  opinion  that  Nether' 
wood  is  not  a  place  entered  separately  in  that  report 
We  think,  therefore,  that  the  aecond  objection  also  fails, 
and  that  the  rate  is  good. 

Judgment  for  the  respondents. 


Friday,  DoOLY  OgfaZTW*  ThE    GhEAT   NoBTHERN   RAILWAY 

January  27th.  ^ 

Company. 


By  reason  of     HPHE  plaintiff,  Suing  in  formS  pauperis,  had  brought  an 
action  against  the  defendants,  under  Lord  CampbeWs 
Act,  9  &  10  Vict.  c.  93.,  as  administratrix  of  her  de- 


r.  12.  and 
Beg.  Gen. 
HiL  1853, 
r.  121,  where 


apUint^suefl  ^®^^  husband,  to  recover  compensation  for  his  death 


in  form&  pau- 
peris, and 
obtains  a  ver- 
dict  and  the 
Judge's  cer- 
tificate for 
costs,  what- 
ever be  the 
amount  re- 
covered, 
nothing  is  to 
be  allowed  on 
taxation  of 
costs  in  re- 
spect of  fees 
to  the  phun- 
tifiTs  counsel, 
or  by  way  of 

forthe^s^ices  to  do  SO  by  Reg.  Gen.  HiLi  1853,  r.  121 ;  and  this  Court, 

of  the  plain- 
tiff's attorney. 

In  a  case  where  the  Court  had  previously  so  held,  the  Court  now  refused  an  application 
by  the  plaintiff  for  a  rule  to  enter  a  suggestion  on  the  roU  to  deprive  the  plaintiff  of  costs ; 
the  object  of  the  application  being  that  error  might  be  brouj^t  on  the  former  dedsioo, 
and  the  Court  holding  that  error  could  not  be  brought. 


by  an  accident  caused  by  the  defendants'  negligence. 
The  action  was  tried  in  1854,  before  Lord  Campbell  C.  J.i 
and  the  plaintiff  had  a  verdict  for  150/.  damages.  Lord 
CamjAell  certified  to  give  her  her  costs,  under  rule  28 
of  the  Pleading  Rules  of  HiL  1853,  whereupon  her 
attorney  paid  the  fees  of  the  counsel  who  had  been  re- 
tained for  her,  and  included  in  his  bill  of  costs  the 
amount  so  paid,  and  also  a  claim  for  remuneration  for 
his  own  services.  On  taxation,  however,  the  Master 
disallowed  both  these  items,  considering  himself  bound 


XXTIL   VICTORIA. 


577 


in  Michaelmas  Term,  1854,  dischai^ed  a  rule  obtained 
by  the  plaintiff,  calling  upon  the  defendants  to  shew 
cause  why  the  taxation  should  not  be  reviewed  (a). 

Shee,  Seijt.,  now  moyed  for  a  rule  calling  upon  the 
defendants  to  shew  cause  why  a  suggestion  should  not 
be  entered  on  the  roll  to  deprive  the  plaintiff  of  her 
costs.  The  object  of  the  application  is  that  the  previous 
decision  of  the  Court  may  be  entered  on  the  roll,  so  that 
the  plaintiff  may  bring  a  writ  of  error  to  reverse  it  By 
that  decision  the  Court  virtually  deprived  the  plaintiff, 
because  she  was  a  pauper,  of  the  right  to  costs  which 
she,  in  common  with  all  successful  plaintifls,  has  by  the 
statute  of  Gloucester,  6  Edw.  1.  c.  1.  s.  2.,  which  enacts 
''  that  the  demandant  may  recover  against  th  e  tenant 
the  costs  of  his  writ  purchased,  together  with*'  '^damages.*' 
'*  And  this  Act  shall  hold  place  in  all  cases  where  the 
party  is  to  recover  damages.'*  The  previous  decision  of 
the  Court  has,  in  effect,  repealed  this  enactment,  so  far 
as  pauper  plaintiffs  are  concerned.  The  Court  relied 
upon  Stat  1 1  Hen*  7.  c.  12.,  which  enacts  that  such 
plaintiffs  shall  have  assigned  to  them  "  counsel  learned," 
'*  which  shall  give  their  counsels,  nothing  taking  for  the 
same:  and  likewise**  ^attorney  and  attornies,''  *'and  all 
other  oflScers  requisite  and  necessary  to  be  had  for  the 
speed  of  the  said  suits  to  be  had  and  made,  which  shall 
do  their  duties  without  any  reward  for  their  counsels, 
help  and  business  in  the  same ;"  and  also  upon  Reg.  Gen. 
Hil  1853,  r.  121,  which  provides  that  ''no  fees  shall  be 
payable  by  a  pauper  to  his  counsel  and  attorney,  nor  at 
the  offices  of  the  Masters,  or  associates,  or  at  the  Judge's 
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Chambere,  or  elsewhere,  by  reason  of  a  Terdict  being 
foand  for  such  pauper  exceeding  5iL"  Neither  the  statate 
of  Hen.  7,  howeyer,  nor  the  new  rule,  the  language  of 
which  is  not  wider,  can  operate  to  deprive  a  pldntiff  of 
the  benefit  of  the  Statute  of  Obuceeter,  which  remains 
unrepealed  and  applicable  to  all  successful  plaintifis.  The 
restriction  which  the  Court  has  put  upon  that  statute, 
namelj,  that  it  entides  a  plaintiff  only  to  his  costs  oat 
of  pocket,  is  opposed  to  the  whole  current  of  previous 
authority;  ind  the  plaintiff  ought  to  be  allowed  aa 
opportunity  of  disputing  it.  [Hi//  J.  What  form  ct 
suggestion  do  you  propose?]  The  suggestion  would 
run  as  follows;  ^'And  because  it  b  suggested  and  proved, 
and  manifestly  appears  to  the  Court  here,  that  the 
plaindff  has  been  duly  admitted  to  sue  in  forma  pauperis 
therefore  it  appears  to  the  Court,  according  to  the  form 
of  the  statutes  in  such  case  made  and  provided,  that  the 
defendants  be  acquitted  of  the  Sfud  sum  of  40«.  for  the  costs 
and  charges  of  the  plaintiff  as  aforesaid,  and  any  further 
or  other  costs  and  charges,  except  costs  out  of  pocket 
expended  by  the  plaintiff  about  her  suit  in  this  behalf, 
and  that  the  defendants  go  thereof  without  day." 
\^HiU  J.  The  form  of  the  judgment  is,  that  the  pl^ntiff 
do  recover  the  costs  and  charges  by  the  plaintiff  in  and 
about  her  suit  in  this  behalf  expended.  The  Master 
then  inquires  what  these  costs  and  charges  are,  and  finds 
that  they  are  nil.  Such  being  the  fiicts,  what  ground  is 
there  for  an  assignment  of  error  ?  Cron^fion  J.  The 
principle  upon  which  costs  are  taxed  cannot  be  made 
a  matter  of  error.]  Proceedings  by  way  of  error  would 
properly  raise  the  general  question  whether  the  Statute 
of  Gloucester  has  been  affected,  as  the  Court  has  supposed, 
by  Reg.  Gen.  HU.  1853,  r.  1*21.    The  Common  Law 
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Procedure  Act,  1852,  contains  no  provisions  to  depriye 
paaper  pUuntifls  of  costs:  and  the  rule  in  question  is 
framed  for  the  benefit  of  such  plaintifis,  not  bj  way  of 
immunity  to  defendants.  Rule  28  of  the  Pleading 
Rules  of  Hil.  1853  contemplates  that  if  a  person 
admitted  to  sue  in  formA  pauperis  obtains  a  verdict, 
he  shall  be  entitled,  provided  he  obtains  the  Judge's 
certificate,  to  the  usual  costs  fix>m  the  opposite  party. 
In  Gray  an  CastSy  p.  188.,  it  is  laid  down  that  *«  The 
general  rule  is,  that  whenever  the  Statute  of  Ghuceaiery 
which  gives  a  successful  plaintiff  bis  costs  of  suit,  is 
departed  from,  some  reason  for  that  departure  must 
appear  by  a  suggestion  on  the  record,  in  order  to 
reconcile  the  contradiction  that  would  otherwise  appear 
on  its  face,  and  also  that  the  other  party  may  have  an 
opportunity  of  traversing  it ;  but  when  the  alteration 
sought  to  be  made  is  merely  one  which  increases  or 
diminishes  the  amount  of  the  plaintiff's  costs,  such  a 
course  is  unnecessary  (although  in  some  of  the  old  cases 
it  was  held  otherwise),  for  the  Master  ascertains  the 
amount  on  taxation."  Where  the  effect  of  an  Act  of 
Parliament  is  to  alter  the  law  in  respect  of  giving  costs 
to  a  defendant  in  a  case  where  the  plaintiff  in  ordinary 
circumstances  would  be  entitled  to  them,  the  proper 
course  is  to  enter  a  suggestion  on  the  roll  of  the  facts 
necessary  to  entitle  the  defendant  to  those  costs ;  so  that 
the  plaintiff  may  demur  if  the  defendant  do  not  set  forth 
the  facts  which  bring  the  case  within  the  Act  of  Parlia- 
ment; or  may  traverse  those  facts  if  they  be  untrue; 
Bartlett  v.  Pentland  (a>  [Crampian  J.  The  Court  of 
error  could  give  no  other  judgment,  here,  than  that 
which  has  been  given  already ;  namely,  that  the  plaintiff 
do  recover  the  costs  and  charges  by  her  in  and  about 
(a)  1  S,  #  Ad,  704. 
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her  suit  in  that  behalf  expended.]  In  RickeHs  ▼.  NoMe  (a) 
the  (3ourt  directed  a  suggestion  to  deprive  the  plaiotiff 
of  his  costs  under  stat  43  6r.  3.  c.  46. 5. 3.  to  be  entered 
on  the  record,  in  order  to  enable  the  parties  to  raise  the 
question  on  a  writ  of  error.  And  although  they  subse- 
quently {b)  struck  out  so  much  of  the  rule  as  directed  this 
to  be  done,  they  did  so  with  reluctance,  and  expressed  a 
desire  that  some  regular  and  formal  mode  of  raimng  the 
question  on  a  writ  of  error  should  be  proposed.  [Cramp' 
ton  J.  The  question,  under  that  statute,  was  not  one  of 
the  amount  of  costs,  but  whether  the  plaintiff  was  entitled 
to  any  costs  at  all.  •  Hill  J.  Your  application  is  really 
for  an  alteration  of  the  judgment,  not  for  a  suggestion.] 


CocKBUBN  C.  J.  The  form  in  which  the  judgment 
is  entered  is  quite  correct.  It  declares,  as  the  fact  is, 
that  the  plaintiff  is  entitled  to  her  costs  of  snit.  We 
cannot  put  a  suggestion  on  the  record  that  she  is  not  so 
entitled.  It  may  be  that  the  law  requires  amendment ; 
but,  if  so,  it  must  be  done  by  a  fresh  enactment  and  a 
change  of  Reg.  Gen.  J7t7.  1853,  r.  121. 

Crompton  J.  I  am  of  the  same  opinion ;  and  I 
think  that  the  application  should  be  refused  upon 
principle.  The  details  of  the  taxation  of  costs  are 
clearly  neither  matter  of  error,  nor  do  they  call  for  our 
interference.  If  the  Master  taxes  upon  a  wrong  prin- 
ciple, this  Court  interferes  to  set  him  right ;  but  even 
in  such  a  case  there  is  no  ground  for  bringing  error. 

Hill  J.  concurred. 


(Blac&burn  J.  was  absent) 

Rule  refused. 

(a)  3  Exch,  521.  (h)  RieketU  t.  N<Me,  4  ExcK  260. 
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Smith  against  Sir  Henry  Bromley,  Bart.      ^^isth. 

Sir  Henry  Bromley,  Bart.,  against  Smith 
(in  error.) 

Smith  agaimt  Sir  Hbnbt  Bromley,  Bart. 

PETERSDORFF  Sent.,  in  this  Terra,  obtained  a  It  ui  sufficient 
•'  for  the  plain- 

rule  callinff  upon  the  defendant  "  to  shew  cause  tifl^  in  a  writ 
^  of  error  coram 

why  the  assignment  of  errors  and  all  subsequent  pro-  nobis  to  w- 

ceedings  in  outlawry  should  not  be  set  aside  on  the  upon  final 

ground  that  the  money  recovered  by  the  judgment  had  a^!w  in 

not  been  paid  into  Court,  or  any  part  thereof  paid  or  SriTtowd^ 

satisfied,  and  the  defendant  not  having  (sic)  rendered  ®™^»  ^*" 
'  o   \      /  not  necessary 

himself  into  custody  before  or  since  such  assignment,  ^1^*  he  should 

....  appear  in 

and  that  he  is  now  out  of  the  jurisdiction  of  the  Court.**  person  at  the 

It  appeared  from  the  affidavits  on  both  sides  that,  on  stages  of  the 
2lst  ApriU  1855,  final  judgment  was  entered  up  against  ^^^ede^d- 
the  defendant  for  16,000/.,  pursuant  to  a  warrant  of  StSg^ad- 
attorney  given  by  the  defendant  to  the  plaintiff  to  secure  ^^'^^g^c^"^ 
payment  of  an  annuity,  on  which  annuity,  at  the  date  '^J^l**^^ 
of  the  rule,  there  was  due  1757/.  55.  plaintiff  in 

On  1st  February^  1858,  an  exigi  facias  was  issued,  ported  to 
returnable  on  23rd  AprU^  1858,  on  which  day  an  alio-  wn^eW, 

that  defendant 
had  thereby 
precladed  himself  from  afterwards  applying  to  set  aside  the  proceeding,  on  the  ground 
that  the  nlaintiff  in  error  had  not  in  fact  appeared  in  person  by  the  writ. 

The  plaintiff  in  ezror  coram  nobis  assigned,  as  error,  that  he  was  beyond  seas  when 
the  exigent  was  issued,  and  the  defendant  in  error  pleaded  in  nullo  est  erratum  to  the 
writ,  field  that,  the  jground  assi^ined  as  error  not  being  disputed,  the  plaintiff  in  error 
was  entitled,  a«  of  nght,  to  judgment  of  reversal  of  the  outlawry :  and,  he  having 
appeared  in  person  by  the  writ)  the  Court)  on  the  prayer  of  counsel  on  his  behalf,  pro- 
nounced judgment,  reversing  the  outlawry,  and  refused  to  suspend  it  until  he  should  have 
satisfied  the  original  judgment  debt 

VOL.   n.  2  Q  £.   &  E. 
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1860.  catur  exigent  was  issued^  apon  which  judgment  of  oot- 
gjj„^  lawrj  was  pronounced  against  the  defendant  on  lOlh 
Baomlbt  ^^^*  \^5S.  The  defendant  went  abroad  before  Ist 
February i  1858,  and  did  not  return  to  England  until 
Aprily  1859.  On  29th  October^  1859,  he  sued  out  a 
writ  of  error  coram  nobis  to  reverse  the  outlawry,  notice 
of  which  was  on  the  same  day  served  on  the  plaintiff's 
attorney ;  and  on  the  same  day  the  defendant  assigned 
as  error  that  he  was  in  parts  beyond  the  seas  both  when 
the  exigi  facias  and  the  allocatur  exigent  were  issued, 
and  when  he  was  demanded  under  those  writs,  and 
when  the  judgment  of  outlawry  was  pronounced;  the 
defendant  concluding  with  the  usual  prayer  for.  judg- 
ment of  reversal.  Both  in  the  writ  and  in  the  assignment 
of  error  it  was  alleged  that  the  defendant  *'  comes  here 
in  person;**  but  it  was  sworn  by  the  plaintiflTs  attorney 
**  that  the  notice  of  assignment  of  error  on  outlawry, 
although  purporting  to  be  by  the  defendant  in  person, 
was  delivered  by  the  attorneys  for  the  defendant,  and 
all  the  proceedings  thereon  carried  on  by  them.**  On 
4th  November^  1859,  the  plaintiff  delivered  a  plea  of  in 
nuUo  est  erratum,  praying  judgment  of  affirmance ;  aiid, 
on  8  th  November f  the  error  was  set  down  in  due  course 
in  the  special  paper  for  15th  November,  On  16th 
January^  1860,  the  case  of  Bromley^  Bart.,  v.  Smihj 
in  error,  not  having  been  then  reached,  the  present  rule 
was  obtained,  by  which  it  was  also  ordered  that  the  case 
in  error  should  be  brought  on  with  the  rule.  The  rule 
had  been  served  on  the  defendant's  attorneys  only. 

Manisty  now  appeared  to  shew  cause. 

Petersdorff  Seijt,  for  the  plaintiff,  objected  to  counsel 
being  heard  for  the  defendant    The  rule  calls  upon  the 
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defendant  to  shew  cause,  and  he  most  do  it  in  person.    In       1860. 
error  to  reverse  outlawry  upon  final  process,  the  party       smith 
suggesting  error  must  appear  and  assign  error  in  person,      bbovlet. 
[Crompian  J.  It  is  stated  on  the  record  that  the  defendant 
has  appeared  in  person.]     The  affidavit  of  the  plaintifi's 
attorney  shews  that  such  is  not  the  fact     [Crampton  J. 
If  you  required  the  defendant  to  shew  cause  in  person, 
you  should  have  served  him,  not  his  attorney,  with  the 
rule.     We  must  therefore  discharge  the  rule,  if  we  allow 
your  objection.] 

Petersdorff  Serjt  then  withdrew  his  objection,  and 
was  called  upon  by  the  Court,  without  hearing  Manistyt 
to  support  the  rule. 

'Petersdorff  Seijt,  in  support  of  the  rule.  The  rule 
should  be  made  absolute,  on  the  ground  that  the  defen- 
dant has  not  appeared  in  person  to  shew  that  he  has 
satisfied  the  judgment.  \Crompt<m  J.  If  the  defendant 
has  in  fiict  appeared  by  attorney  instead  of  in  person, 
you  have  waived  the  irregularity  by  joining  in  error 
without  noticing  it.]  When  the  plaintifi^  joined  in  error, 
he  had  a  right  to  assume  that  the  defendant  would  appear 
in  Court  in  person.  \CoekbuTn  C.  J.  We  must  now 
take  the  statement  on  the  record,  that  the  defendant  did 
appear  in  person,  to  be  true.  The. proper  time  for  the 
plaintiff  to  object  that  the  appearance  was  not  in  person, 
was  before  joining  in  error.  Ue  ought  to  have  applied 
to  the  Court  to  strike  out  the  allegation  of  appearance.] 
The  plaintiff  now  asks  the  Court  to  do  so. 

Per  CuBiAM  (a)w     The  plaintiff  is  now  too  late. 

Rule  discharged,  without  costs, 
(a)  CoMmm  C.  J^  WigUmm  and  OnmpUm  Jfl« 
2  Q  2 
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Baomlbx        Sir  Henry  Bromley,  Bart.,  against  Smith  (in  enor.) 
Smith. 

Manisty  then,  on  behalf  of  the  plaintiff  in  enror, 
prayed  the  judgment  of  the  Court  to  reverse  the  out- 
lawry, the  ground  of  error  not  being  denied  by  the 
defendant  in  error,  and  entiding  the  plaintiff  in  eiror 
to  a  reversal  as  of  right 

Peteridorff  Seijt.,  for  the  defendant  in  error,  objected 
to  counsel  being  heard  for  the  plaintiff  in  error.  When 
a  party  appears  in  person  (as  it  must  now  be  assumed 
that  the  plaintiff  in  error  has  done)  to  reverse  an  outlawry, 
he  must  come  into  Court  in  person  to  pray  judgment,  and 
shew  that  he  has  satisfied  the  judgment  in  the  action.  In 
Solomon  v.  Orahatn  {a)  the  Court  expressed  a  strong  opi-* 
nion  that  the  outlaw  must  render  himself  amenable  to  jus- 
tice by  appearing  in  Court  and  submitting  to  the  condi- 
tions of  paying  the  debt  and  doing  what  justice  requires 
and  the  Court  thinks  fit  to  be  done  in  the  particular  case. 
[Wigktman  J.  Do  you  say  that  the  outlaw,  having  once 
appeared  in  person,  must  appear  in  person  at  every 
Subsequent  stage  of  the  proceedings?]  He  must  do  so, 
in  order  that  the  object  of  the  outlawry,  namely,  the 
satisfaction  of  the  judgment  debt,  may  be  obtained 
before  the  outlawry  is  reversed.  Even  in  the  case  of 
impotent  persons,  whom  stat.  7  H.  4.  c.  13.  allows  to 
appear  by  attorney  to  reverse  their  outkwry,  the  statute 
provides  <<  that  in  the  writ  of  capias  ad  satisfiusiendum 
the  common  law  shall  hold  place.**  [^fVigktman  J.  Is 
there  any  authority  which  shews  that  the  outlaw  must 
appear  in  person  at  every  stage  of  the  proceedings?] 
There  is  no  express  authority ;  but  that  he  must  neces- 

(a)  5  £.  #  i7.  309. 
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sarily  follows  from  bis  obligation  to  satisfy  tbe  judgment        I860, 
and  to  condone  bis  contempt.     [HlffhtmanJ.    It  may      bbomlbt 
be  tbat  we  may  witbbold  our  judgment  till  tbe  outlaw 
bas  purged  bis  contempt;  but  it  does  not  follow  tbat 
we  may  not  bear  bim  by  his  counsel] 

ManUty  bere  called  tbe  attention  of  tbe  Court  to 
Bae.  Abr.  Outlawry  (G.  1.),  wbere  it  is  laid  down  tbat 
*^one  outlawed"  '*  baying  once  appeared  in  person,  tbe 
residue  of  tbe  proceedings  may  be  by  attorney ;  2  Kebp 
507.'' 

[Crompton  J.    Tbat  appears  to  be  quite  conclusive.] 

Manisty  tben  prayed  judgment 

Petersdofff  asked  tbat  tbe  judgment  of  reversal  migbt 
be  suspended  till  tbe  plaintiff  in  error  bad  satisfied  the 
judgment  debt. 

[(vROMPTON  J.  It  is  laid  down  in  Lushes  Practice  (a) 
tbat  judgment  of  outlawry  is  reversible  as  of  right  on 
error  brought,  if,  as  was  the  case  here,  tbe  defendant 
was  out  of  tbe  jurisdiction  when  tbe  exigent  issued ; 
and  that  it  is  only  wbere  it  is  sought  to  set  aside  tbe 
outlawry  upon  motion  tbat  terms  can  be  imposed.] 

Per  Curiam  {b\    The  error  in  this  case  is  manifest; 

and,  in  the  absence  of  any  authority  that  he  ought  now 

to  be  here  in  person,  tbe  plaintiff  in  error  has  a  right  to 

the  judgment  of  the  Court  that  the  outlawry  be  reversed. 

Judgment  of  outlawry  reversed. 

(a)  Ed.  2,  by  Stephen,  pp.  580,  681.  (b)  Sec  note  (a),  p.  583. 
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Monday, 
January  SOth. 


Stat.  1  &  2 
Vict.  c.  110. 
«.  92.  directs 
that  it  shall 
be  lawfid  for 
the  Insolvent 
Debtors* 


Ex  parte  Cook,  in  re  Dtson. 

T140NTAGU  Chambers  moved  for  a  rale,  calling 
upon  the  Commissionen  of  the  Court  for  the 
relief  of  Insolvent  Debtors,  or  the  chief  Commissoner 
of  that  Court,  to  shew  cause  why  a  writ  of  fQandamus 
Court,  if  there  should  not  issue,  commandiniT  them  or  him  to  order 

be  a  surplus  ^ 

after  the  that  the  surplus  estate  oi  George  WUUam  Dynm^  aa 

satisfaction 

of  all  an  insolvent  debtor,  should  be  vested  in  Robert  Cookf  as 

debts,  to  make  being  entitled  to  the  same  under  an  assignment  by  deed, 

^"l^rj^   bearing  date  8th  J«fy,18fiO. 

plus  in  the 
insolyent,  or 
his  heirs, 
executors, 

administrators,  this  Court,  in  Hilary  Term,  1857,  and  that  the  Court 

or  assigns  (a). 

A  party        then  refused  to  issue  a  mandamus  to  compel  the  chief 

appUedio 

the  Insolyent  Debtors'  Court  for  an  order  to  Test  snch  a  surplus  in  him,  undtf 
this  section ;  claiming  under  an  alleged  assignment  to  him  by  the  insolvent.  That  Cooit, 
upon  inquiry,  'held  that  the  assignment  was  inyalid  as  against  other  daunants  of  the 
surplus,  and  refused  to  make  the  order.  The  Court  of  Queen's  Bench,  holding  that  the 
functions  of  the  Insolvent  Debtors'  Court  under  the  section  in  question  were  judicial  md 
not  merely  ministerial,  refused  to  issue  a  mandamus  commanding  that  Court  to  make  the 
order.  The  applicant  then  took  proceeding  in  Chancery,  which  resulted  in  a  decree  in 
his  favour,  that  the  assi^ment  to  him  by  the  insolvent  was  valid.  The  Court  of  Chaooeiy 
further  expressed  an  opmion  that  this  decree  rendered  the  duty  of  the  Insolvent  Debtors' 
Court  in  the  matter  simply  ministerial  The  latter  Court,  however,  refused,  on  aiesewed 
application  to  it,  to  act  upon  that  opinion  and  make  the  order. 

On  a  subsequent  application  now  made  by  the  claimant  to  the  Court  of  Queen's  Bendi 
for  a  mandamus  to  the  Insolvent  Debtors'  Court  to  make  the  order,  held :  that,  after  is 
before  the  proceedings  in  Chancery,  and  notwithstanding  the  opinion  there  enressed  to 
the  contrary,  the  Insolvent  Debtors'  Court  retained  a  judicial  discretion  whether  or  not 
to  make  the  order;  and  that  therefore  the  mandamus  oould  not  issue. 


It  appeared,  from  the  affidavits  in  support  of  the 
motion,  that  a  former  application  had  been  made  to 


(a)  Now  repealed  by  The  Bankruptcy  Act,  1861, 24  &  25  Fkt,  c.  Idi 
«.  290,  The  case,  however,  is  reported,  aa  bearing  upon  the  construction 
of  sect  197.  of  The  Bankrupt  Law  Consolidation  Act,  1849, 12  &  13 
Viet  e,  106.,  which  oontains  similar  provisions  with  respect  to  the  estate 
of  bankrupts. 


Cook. 
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Commissioner  to  make  the  order  (a).  It  further  ap-  i860, 
peared  from  the  affidavit  of  Robert  Cook^  now  used,  that,  ex  parte 
on  22nd  May,  1857,  he  filed  a  bill  in  the  Court  of 
Chancery  against  the  provisional  assignee  and  the  other 
claimants  upon  the  surplus  estate,  praying  that  he,  the 
said  Ihbert  Cook,  might  be  declared  entitled  to  the 
said  estate ;  and  that  the  said  assignee  might  take  pro- 
ceedings for  the  purpose  of  transferring  the  said  surplus 
estate.  Stuart  V.  C.  made  an  order,  declaring  that 
the  said  estate  was  well  assigned,  and  that  the  said 
Robert  Cook  was  entitled  thereto.  The  order  was,  on 
11th  January y  1859,  confirmed  on  appeal  by  the  Lords 
Justices  (ft).  A  copy  of  their  decree  was  given  to  the 
Insolvent  Court;  and,  on  14th  March,  1859,  an  appli- 
cation was  made  to  the  said  Court  for  an  order  vesting 
the  surplus  estate  in  the  said  Robert  Cook;  but  the 
Court  refused  to  make  any  order.  A  petition  was  then 
presented  to  the  Court  of  Chancery,  before  Lord  Chan- 
cellor Campbell  and  the  Lords  Justices,  on  19th  Jufy, 
1859,  stating  such  application  to  the  Insolvent  Court, 
and  the  refusal  of  the  said  Court  to  make  any  order, 
and  praying  that  the  provisional  assignee  should  be 
ordered  to  bring  the  said  estate  into  Court ;  when  the 
Lord  Chancellor  said  that  the  title  of  the  said  Robert 
Cook  was  confirmed  by  the  decree  of  11th  January, 
1859;  that  therefore,  under  the  words  of  stat.  1  &  2 
Viet.  e.  110.  s.  92.,  the  duty  of  the  Commissioner 
became  ministerial ;  and  that,  under  the  altered  circum- 
stances of  the  case,  an  application  could  be  made  to 
this  Court  for  a  mandamus.    The  provisional  assignee 

(a)  Btgina  t.  Law,  7  E.  f  B.  366,  in  which  report  the  ftcU  of  the 
case  up  to  that  period  ore  to  be  found. 
(4)  Cook  T.  Sturgu,  3  De  G.  f  J.  606. 
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1860.  asserted  that  the  said  estate  was  under  the  control  of 
Expert*  ^e  InsolYent  Coort,  and  that  he  could  not  bring  it 
into  the  Court  of  Chancery  without  an  order  firom  the 
Insolvent  Court  The  petition  was  therefore  dismissedi 
but  without  costs.  An  application  was,  on  18th  Jamtary, 
I860,  made  to  the  Insolvent  Court  for  a  vesting  order 
to  give  effect  to  the  decree  of  11th  January,  1859,  and 
the  opinion  of  the  Lord  Chancellor  was  brought  to  the 
notice  of  the  chief  Commissioner,  but  he  refused  to 
make  the  order  prayed  for.  It  further  appeared  that 
no  steps  had  been  taken  to  get  rid  of  a  writ  of  prohi* 
bition  to  the  Insolvent  Court,  which  had  been  granted 
by  Lord  Chancellor  Cranworth  on  5th  Augtut,  1856, 
prohibiting  it  from  dealing  with  the  surplus  fund  in 
Court,  except  so  far  as  was  necessary,  under  stat  1  &  2 
Vkt.  c.  1 10.  s.  92.,  to  give  effect  to  the  deed  of  8th  July, 
1850(a). 

Montagu  Chambers,  for  his  rule.  The  application  to 
the  Insolvent  Court  is  made  under  stat.  I  &  2  Vict  e.  110. 
t.  92.,  which  directs  that,  if  the  Insolvent  Debtors*  Court 
be  satisfied  that  all  the  debts  in  respect  of  which  the  adju- 
dication was  made  have  been  discharged,  and  that  there 
remains  property  in  the  possession  or  control  of  the  assig- 
nees, **  it  shall  be  lawful  for  the  said  Court,  on  application 
duly  made,  to  order  that  all  such  property  so  remaining 
as  aforesaid  shall  be  vested  in  the  person  whose  debts 
shall  have  been  so  discharged  or  satisfied,  or  hb  heirs^ 
executors,  administrators,  or  assigns;  and  such  order 
shall  have  the  effect  of  vesting  the  same  accordingly  {by 

(a)  See  this  writ  eet  out  in  the  report  of  Reffina  t.  Law,  7  R  f  B,,  at 
p,d69. 
(ft)  Seep..686,  note(6). 
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The  question  therefore  is,  whether  the  chief  Commis-  I860, 
sioner,  on  Cook*^  application  for  an  order  vesting  in  him  """Exparte" 
as  assign  the  admitted  surplus  of  DysofCs  estate,  is  to 
act  judicially  or  only  ministerially.  This  Court,  in 
refusing  to  issue  a  mandamus  to  the  Commissioner  to 
make  the  order,  has  already  held  that  his  functions  in 
the  matter  are  judicial,  and  not  merely  ministerial. 
Since  that  decision,  however,  fresh  circumstances  have 
arisen ;  and  Cook  is  now  entitled  to  the  benefit  of  the 
opinion  of  Lord  Chancellor  Campbell  and  the  Lords 
Justices  in  his  favour,  that,  the  decree  of  11th  January, 
1859,  having  confirmed  his  title  as  assign,  the  duty  of 
the  Commissioner  has  now  become  ministerial  [HiU  J. 
The  Commissioner  may,  if  he  thinks  fit,  differ  from  the 
conclusion  arrived  at  by  the  Court  of  Chancery.  Cromp^ 
tan  J.  Although  the  opinion  of  that  Court  is  entided 
to  the  greatest  respect,  we  cannot  command  the  Com- 
missioner to  take  the  same  view  of  the  matter.  Wight-' 
man  J.  The  Commissioner  has  to  inquire  whether 
there  was  a  bona  fide  assignment  from  Dyson  to  Cook, 
and  may  be  of  opiuion  that  there  was  not.]  If  so,  he 
should  state  as  much  in  his  return  to  the  mandamus, 
which  ought  now  to  issue,  or  Cook  will  be  wholly 
deprived  of  the  order  to  which,  in  the  opinion  of  the 
Lord  Chancellor  and  the  Lords  Justices,  he  is  clearly 
entitled. 

CocKBORN  C.  J.  I  am  of  opinion  that  there  should 
be  no  rule.  Cook  claims  the  surplus  of  Dyson^^  estate 
nnder  DysarCB  assignment  to  him  by  the  deed  of  1850, 
but  the  chief  Commissioner  thinks  that  deed  invalid, 
and  that  the  surplus  belongs  to  the  assignees  under 
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I860.  Dffsorin  second  insolvency.  In  1857,  Cook  made  an 
Ex  parte  application  to  this  Court  for  a  mandamus  to  compel  the 
Insolvent  Debtors*  Court  to  make  an  order  vesting  the 
surplus  in  him  as  assignee,  which  was  refused,  on  the 
ground  that  the  duty  of  the  Commissioner  in  making 
the  order  in  question  is  judicial  and  not  merely  minis- 
terial, he  having  to  determine  judicially  whether  there 
has  been  such  an  assignment  as  gives  the  applicant  a 
title.  Nothing  can  be  clearer  or  more  conclusive  than 
the  judgments  then  delivered.  Mr.  Chambers  says  that 
the  circumstances  of  the  case  have  since  been  altered, 
because  the  Court  of  Chancery  has  declared  Cook  to  be 
entitled,  as  assignee,  to  the  surplus;  and  that  by  reason 
of  the  decree  of  that  Court  the  duty  of  the  Insolvent 
Commissioner  has  now  become  simply  ministeriaL  We 
do  not  say  that  the  Commissioner  might  not  have  exer- 
cised a  sounder  discretion  if  he  had  acted  in  accordance 
with  that  decree ;  but,  if  he  thought  it  erroneous,  he 
had  a  right,  of  which  we  cannot  deprive  him,  to  exercise 
his  judicial  functions,  and  act  upon  his  own  opinion. 
The  Court  of  Chancery  has  no  power  to  dictate  to  him 
what  his  decision  shall  be;  nor  does  this  Court,  on 
application  to  it  for  a  mandamus  to  a  Court  having  a 
judicial  discretion,  ever  do  more  than  direct  the  Court  to 
hear  and  determine  the  case ;  we  never  say  how  the  case 
is  to  be  decided.  In  granting  the  mandamus  which  is 
now  asked  for,  we  should  be  departing  from  that  long 
and  well  established  principle. 

WiGfHTMAN  J.  I  am  of  the  same  opinion.  The  only 
question  is,  whether  the  functions  of  the  Insolvent  Com- 
missioner are  judicial  or  ministerial.    This  Court  has 
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already  decided  that  they  are  judicial;  and  they  are  not       1860. 


Cook. 


the  less  so  because  the  Court  of  Chancery  has  pro-  Expsrte 
Dounced  a  different  opinion.  The  Commissioner,  being 
a  judicial  officer,  acting  under  the  provbions  of  stat. 
1  &  2  Vict  c.  110.,  is  not  bound  by  that  opinion,  which, 
though  no  doubt  entitled  to  the  highest  respect,  still 
leaves  the  Commissioner  at  liberty  to  act  upon  his  own 
authority  and  to  exercise  his  own  discretion. 

Crompton  and  Hill  Js.  concurred. 
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The  Judges  of  the  Court  of  Queen*s  Bench  who  sat 
in  Banc  in  this  Vacation  were : 

WlQHTMAN  J.  I  CbOMPTON  J. 

Hill  J. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Qaeen*s  Bench.) 

j^^^y^  Stray  against  Russell. 

February  6th, 

[Reported  I  E.  Sf  E.  916.] 


Tuesday,  CuRRiE  and  othefs  against  Anderson. 

February  Ixh, 

Defendant,  on    T^ECLARATION  for  goods  sold  and  delivered. 
^K^'  Plea.     Never  indebted.    Issue  thereon. 

verbally  or-^ 
dered  ofplain- 

tiffs,  at  Liverpool,  goods  of  the  Talae  of  more  than  10/.,  to  be  sent  out  to  Ccn^aiUvMpU, 
by  a  steamer  namS  by  defendant,  for  Hie  Phctnix,  a  ship  of  defendant,  then  in  the  Bloat 
Sea,  Plaintiffs  selected  the  goods  in  accordance  with  the  order,  and  sent  them  to  the 
steamer,  together  with  two  barrels  of  flour  belonging  to  defendant,  which  he  had  sent  to 
plaintiffs'  warehouse  for  the  purpose  of  being  for^rarded  with  the  other  goods.  Defendiot 
told  plaintiffs  to  make  out,  and  plaintiffs  made  out^  the  bill  of  lading  for  the  ^joods  in 
their  own  name,  making  the  g^oods  deliyerable  to  Messrs.  H.  ^  &>.,  or  asognSi  st 
Constantinople,  to  whom  plaintiffs  had  before  consigned  goods,  and  to  whom  defend»^ 
on  that  account,  wished  tne  goods  to  be  made  deliyerable.    The  bill  of  lading  included 


XXIIl.  VICTORIA.  598 

At  the  trials  before  fVatsan  B.,  at  the  Liverpool  Sum-        i860. 

mer  Assizes,  1859,  the  facts  appeared  to  be  as  follows.       curric 

The  plaintiffs  were  merchants  and  ship  chandlers  at    andersok. 

Liverpool^  carrying  on  business  under  the  firm  of  Currie, 

Newton  jp  Co,,  and  the  defendant  was  a  ship  owner  at  of  flour.    On 

Aberdeen.     On   27th  September,   1855,   the  defendant  18^,^1^ 

called  at  the  plaintiffij*  office  and  saw  Mr.  Newton,  one  "^g?**.  *^« 
*  goocis,  m- 

of  the  plaintifis,  and   verbally  ordered  of  him  some  ^udingthe 

r  '^  J  flour,  on  the 

Stores,  to  the  amount  of  62/.  \Qs,,  for  The  Phcenix,  a  ship  named 

steamer,  and 

of  the  defendant  then  in  the  Bltxck  Sea,  to  be  sent  out  paid  freight 

from  Liverpool,  by  one  of  Mcloer^s  steamers,  to  Con-  On  I6th  Oc- ' 

stantinople.  The  defendant  directed  Newton  to  enter  the  i^t  repaid*  " 

stores  oat  at  the  Custom  House.     Before  he  ordered  the  ^^"ht  ^n^ 

stores,  he  had  asked  Newton  whether  the  plaintifls  had  !f^^^??  ^!? 

*^  them  the  bill 

ever  sent  any  goods  out  to  Constantinople^  and  whether  ^^J^f^^* 

they  had  any  agent  there.    Newton  answered  that  they  warded  to  the 

captain  of 
had  no  agent  there,  but  had  once  consigned  some  goods  lie  Phcmix, 

there  to  Messrs.  Hanson  ff  Co,     Newton,  having  selected  receive  it  ^U 

the  goods  according  to  the  defendants  order,  namely  5  ^^J*q  *f^^' 

tierces  of  beef,  4  barrels  of  pork,  2  barrels  of  flour,  1  ^^^^otf^. 

barrel  of  peas,  and  1  keg  of  barley,  entered  them  out  at  ^ming  at 

the  Custom  House,  and  sent  them  down  to  JUcIver^s  nopU,  he  re- 
turned it  to 
Steamer  Melita  in  a  cart,  together  with  two  other  barrels  defendant. 

of  flour,  which  the  defendant,  having  purchased  of  some  wmber,  185(^ 

other  person,  had  in  the  meantime  sent  to  the  plaintifls'  for^^ed  the 

warehouse,  to  be  sent  to  the  ship  together  with  the  goods  ^^^^^^ 

which  he  had  ordered  of  the  plaintifls.     Newton  after-  ^f  ^jj  V 

wards  asked  the  defendant  how  the  bills  of  lading  were  l«^r-    "I 

,  enclose  the 

to  be  made  out;  and  the  defendant  said,  '^Make  them  biu  of  lading 

-  -  ,  .  .for  stores 

out  in  the  name  of  the  same  parties  you  sent  your  goods  sent  out  to 

the  barque 
Phanix. 

Please  see  after  them.    I  think  the  master  of  the  bteamer  must  account  for  them.*' 
Held  that,  upon  these  fieu^ts,  there  was  ample  eyidence  that  defendant  had  accepted 

and  actually  receired  the  goods,  within  the  meaning  of  sect.^!?  of  the  Statute  of  Frauds, 

29  Car.  2.  e,  8. 
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1860.        to/  and  added  <<  You  bad  better  make  tbem  oat  in  your 
Cuaaia       own  name,  for  tbey  won't  know  me,  bat  will  know  you.* 
AxjyoBOM.     Accordingly,  tbe  plaintiffi  made  out  the  bill  of  lading 
thus. 

**  Shipped  by  Currie,  Newton  ^  Co."  (here  followed  an 
enumeration  of  the  goods,  which  corresponded  with  the 
order  in  all  respects,  except  that  the  number  of  barrels  of 
flour  enumerated  was  four,  tbe  two  sent  by  the  defendant 
to  the  plaintiffs*  warehouse,  as  above  mentioned,  being 
included.)  *^To  be  delivered  at  the  port  of  Constan- 
tinople unto  Messrs.  C.  Hanson  jr  Co.  or  their  assigns.** 

The  plaintifis  handed  the  bill  of  lading  to  the  agent  of 
the  steamer,  and  at  the  same  time  (13th  October,  1855,) 
paid  freight  for  the  whole  and  received  back  the  bill  of 
lading  signed.     On  16tb  October,  the  defendant  cdled 
on  the  plaintifis  and  repaid  the  freight,  and  Newton 
handed  him  the  bill  of  lading.     Tbe  defendant  enclosed 
the  bill  of  lading  in  a  letter  addressed  to  the  captain  of 
the  Phcenix,  to  the  care  of  Messrs.  Hanson  jr  Co.,  Conr 
stantinople;  and  wrote  another  letter  to  the  captain, 
advising  him  of  this.    The  captain,  being  absent  on  the 
French  transport  service  in  the  Black  Sea,  did  not  receive 
these  letters  for  some  time,  but  on  doing  so,  in  the  middle 
of  March,  1856,  went  to  Constantinople  and  obtained  tbe 
bill  of  lading  from  Messrs  Hanson  jr  Co.    The  goods, 
however,  were  not  forthcoming.    It  did   not  appear 
whether  or  not  The  Melita  ever  arrived  at  Constantinople* 
The  captain  of  the  Phoenix  returned  the  bill  of  lading  to 
the  defendant,  who,  on  5th  November,  1856,  forwarded 
it  from  Aberdeen  to  the  plaintifis  in  a  letter,  in  which  he 
said,  *^  I  enclose  the  bill  of  lading  for  stores  sent  out  to 
the  barque  Phoenix.  Please  see  after  them.    I  think  that 
the  master  of  the  steamer  must  account  for  them."    The 
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plain tifls  immediately  returned  the  bill  of  lading,  saying        I860, 
that  they  coald  not  interfere  in  the  matter.    And,  after      cuiiRiii 
a  long  correBpondence,  they  brought  this  action  to  recover    j^debsoit. 
the  price  of  the  stores  so  supplied  by  them. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the 
amount  claimed^  62/.  lOs.;  and  the  learned  Judge 
reserved  leave  to  the  defendant  to  move  to  enter  the 
verdict  for  him  if  the  Court  should  be  of  opinion  that 
there  was  no  evidence  of  an  acceptance  and  receipt  by 
the  defendant  of  the  goods,  to  satisfy  the  Statute  of 
Frauds. 

A  rule  having  been  obtained,  calling  upon  the  plaintifis 
to  shew  cause  why  the  verdict  should  not  be  entered  for 
the  defendant  on  the  ground  that  there  was  no  sufficient 
evidence  of  an  acceptance  and  receipt  by  the  defendant 
of  the  goods; 

BayUs  now  shewed  cause.  The  facts  that  the  goods 
were  delivered  on  board  The  Melita  at  Liverpool  as 
directed  by  the  defendant,  and  that  he  accepted  and 
dealt  with  the  bill  of  lading,  together  constitute  sufficient 
evidence  of  such  an  acceptance  and  receipt  by  him  of  the 
goods  as  to  satisfy  the  1 7th  section  of  the  Statute  of 
Frauds.  [Crompton  J.  The  keeping  of  and  dealing 
with  the  bill  of  lading  seem  to  amount  to  an  actual 
receipt  of  the  goods,  according  to  the  doctrine  laid  down 
in  Meredith  v.  Meigh  (a).]     (He  was  then  stopped.) 

Mamsty  and  Kemplay,  in  support  of  the  rule.  There 
was  no'  evidence,  in  this  case,  of  an  actual  acceptance 
and  receipt  of  the  goods  by  the  defendant,  sufficient  to 

(a)  2  £L  #  jS.  3<H. 


696  HILARY  VACATION. 

1860.  satisfy  the  17  th  section  of  the  Statute  of  Frauds.  No 
Cuwii*  authority  can  be  cited  to  shew  that  the  mere  receipt  by 
Ahdusoh  ^™»  ^^^  sending  out  to  Constantinople,  of  the  bill  of 
lading,  was  such  a  dealing  with  the  bill  of  lading  as  to 
pass  to  him  the  property  in  the  goods.  The  decision  in 
Meredith  v.  Meigh  (a)  was  that  the  goods  there  in  ques- 
tion had  not  been  accepted  within  the  statute ;  and  the 
opinion  expressed  by  some  of  the  Judges,  that  a  keeping 
and  dealing  with  the  bill  of  lading  might  amount  to  an 
actual  receipt  of  the  goods,  was  only  an  obiter  dictum. 
[Crompton  J.  In  that  case  the  bill  of  lading  had  not 
been  sent  to  the  defendants,  but  to  carriers  named  by 
them,  and  who  were  their  agents  only  for  the  purpose  of 
forwarding,  not  for  that  of  accepting,  the  goods.  Coleridge 
J.,  however,  observed  (i),  **  I  think  that,  if  the  bill  of 
lading  had  been  received  by  the  defendants  themselves, 
especially  if  they  had  dealt  with  it,  the  case  might  have 
been  different."  And  Erie  J.  said,  ''I  have  no  doubt 
that  the  bill  of  lading,  which  is  the  symbol  of  the  pro- 
perty, may  be  so  received  and  dealt  with  as  to  be  equi- 
valent to  an  actual  receipt  of  the  property  itself.'^]  Those 
were  mere  dicta,  and  formed  no  part  of  the  ratio 
decidendi.  [Crompton  J.  The  defendant  in  the  present 
case  dealt,  as  owner,  with  the  goods  themselves,  by 
desiring  them  to  be  sent  to  the  ship  together  with  other 
goods  which  were  clearly  his  own.]  In  Holmes  v.  Hos- 
tuns  (c)  the  defendant  verbally  agreed  to  buy  of  the  plaintiff 
some  cattle  then  in  his  field.  After  the  baif;ain  was 
concluded,  the  defendant  felt  in  his  pocket  for  his  cheque 
book  in  order  to  pay  for  the  cattle,  but,  finding  that  he 
had  not  it,  he  told  the  plaintiff  to  come  to  his  house 

(a)  2  £.  #  J?.  364.  [b)2KiB.27Z 

(c)  9  Exch,  753. 
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in  the  evening  for  the  money.  It  was  agreed  that  the  i860, 
cattle  should  remain  in  the  plaintiff's  field  for  a  few  days,  ""cuiiitiiB 
and  that  the  defendant  should  feed  them  with  the  plain-  .  ^' 
tiff*8  hay,  which  was  accordingly  done.  But  it  was  held 
that  there  was  no  evidence  of  an  acceptance  of  the  cattle, 
to  satisfy  the  Statute  of  Frauds.  ICrompton  J.  The 
vendor  of  the  cattle  intended  to  retain  possession  of 
them  until  he  was  paid.]  Farina  v.  Home  {a)  is  strongly 
in  point  for  the  defendant  There  goods  verbally 
ordered  by  the  defendant  of  the  plaintifis'  agent  in 
LondoHy  were  sent  firom  abroad  to  the  agent,  who  ware- 
housed them  with  a  wharfinger,  and  indorsed  and  sent 
to  the  defendant  a  warrant  received  firom  the  whar- 
finger, by  which  the  goods  were  made  deliverable  to 
the  agent  or  his  assignees  by  indorsement,  on  pay- 
ment of  rent  and  charges  fi*om  a  certain  day.  The 
defendant  kept  this  warrant,  which  had  been  indorsed 
and  delivered  to  him  by  the  agent,  for  ten  months, 
but  did  not  pay  the  chaiges  or  the  price  of  the 
goods.  And  it  was  held  that  there  was  no  evidence 
of  a  receipt  of  the  goods  by  him,  sufficient  to  satisfy 
the  Statute  of  Frauds.  Hart  v.  Bush  (&),  in  which 
the  delivery  of  goods  at  a  wharf  named  by  the  pur- 
chaser was  held  not  to  amount  to  an  acceptance  and 
actual  receipt  of  them  by  him,  within  the  meaning 
of  the  statute,  the  goods  having  been  shipped  to  him, 
by  his  directions,  firom  that  wharf,  and  lost  on  their 
passage  thence  to  him;  shews  that  in  the  present  case 
the  delivery  of  the  goods  on  board  a  ship  named  by 
the  defendant  did  not  satisfy  the  statute.  [^Hill  J.  In 
Hart  V.  Bush  {b)  the  goods  were  merely  sent  to  a  wharf 
which  was  the  only  wharf  in  London  whence  goods  were 
(a)  16  M.  t  W.  119.  (6)  E.  B.  #  E,  494. 

TOL.  U.  2   R  Ei    &   E. 
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I860.        shipped  to  LanceuteTf  where  the  defendant  lived.    There 

Q^^j^j^      was  no  dealing  by  the  defendant  with  the  goods,  nor 

^-  did  he  receive  any  bill  of  lading.     Crompton  J.  Suppose 

ANDXR80H* 

the  defendant,  here,  had  resold  the  goods,  as  the  pur- 
chaser did  in  Morton  v.  Tibbett  (a),  your  argument 
would  equally  apply ;  but  could  it  have  been  said  that  the 
defendant  had  not  accepted  and  received  the  goods?] 
A  re-sale  would  have  been  an  exercise  of  ownership,  and 
would  have  made  a  material  difference  in  the  facts  of 
^  the  case.  Much,  moreover,  that  is  said  in  Morton  v. 
Tibbett  (a)  may  be  open  to  doubt ;  Httnt  v.  Eeckt  {b). 
The  mere  delivery  of  the  bill  of  lading  did  not  pass  the 
property  in  the  goods  to  the  defendant.  \^HUl  J. 
Browne  v.  Hare  (c)  shews  that  a  delivery  on  board  ship 
may  pass  the  property  if  it  be  in  pursuance  of  the 
contract  of  sale,  even  though  the  vendor  retains  the 
bill  of  lading.] 

WiOHTMAN    J.     I  am   of  opinion   that  there  was 

evidence  in  this  case  that  the  defendant  so  dealt  with  the 

goods  and  with  the  bill  of  lading  as  to  justify  the  jury  in 

finding  that  there  was  an  acceptance  and  actnal  receipt 

by  him  of  the  goods,  within  the  meaning  of  the  17th 

section  'of  the  Statute  of  Frauds.     The  facts  seem  to 

bring  the  case  very  much  within  the  principle  thrown 

out  by  some  of  the  Judges  in  Meredith  v.  Meigh  {d\ 

with  which  I  entirely  concur.     Erie  J.  there  says,  "I 

have  no  doubt  that  the  bill  of  lading,  which  is  the  symbol 

of  property,  may  be  so  received  and  dealt  with  as  to  be 

equivalent  to  an  actual  receipt  of  the  property  itself.** 

And  Crompton  J.     '*When  goods,  or  the  indicia  of  the 

property  in  goods,  remain  long  under  the  control  of  the 

(a)  15  Q.  B.  428.  (h)  8  ExcK  814. 

(c)  ZR,^N.  481    Judgment  affiimed  in  Exch.  Chamber,  AH.^y, 
822.  (d)2KfB.9^ 
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▼endee^  especially  when  the  vendee  has  in  any  respect  I860, 
acted  as  the  owner  of  the  goods,  there  may  be  sufficient  cubrib 
evidence  of  an  acceptance  and  receipt,  although  the  ahdbbsoh, 
goods  themselves  are  not  received."  In  the  present  case 
the  defendant  purchases  goods  of  the  plaintiffs,  and, 
hearing  from  them  that  they  had  before  consigned  goods 
to  Messrs.  Hanson  jp  Co.,  at  Canstantinapk^  desires  the 
plaintifls  to  make  out  the  bill  of  lading  to  that  firm. 
The  defendant  also  sent  goods  of  his  own  to  the  plain- 
tifls' warehouse,  which  were,  by  his  direction,  sent  down 
to  the  same  ship  with  the  goods  purchased  by  him  of 
the  plaintifls.  All  the  goods  were  put  on  board  together, 
and  in  the  bill  of  lading  those  other  goods  of  the  defen- 
dant were  included  with  the  goods  the  subject  of  the 
present  action.  The  plaintifis  paid  the  freight  in  the 
first  instance,  and  the  defendant  repaid  them  and  there* 
upon  received  from  them  the  bill  of  lading.  This  was  in 
October,  1855,  and,  after  keeping  and  dealing  with  the 
bill  of  lading  for  more  than  a  year,  the  defendant  returned 
it,  in  November,  1856,  to  the  plaintifls  with  this  letter : 
''I  enclose  the  bill  of  lading  for  stores  sent  out  to  the 
barque  Phoenix,  Please  see  after  them.  I  think  that 
the  master  of  the  steamer  must  account  for  them." 
This  letter  seems  to  me  most  material  as  evidence  to 
«hew  that  the  defendant  has  acted  as  owner  of  the  goods, 
not  only  by  keeping  the  bill  of  lading  so  long,  but  by 
expressly  desiring  the  plaintifls  to  see  after  the  goods. 
Drawing  the  ordinary  inference  from  all  these  facts,  I 
think  that  there  was  abundant  evidence  that  the  defen- 
dant had  so  dealt  with  the  goods  as  to  have  accepted  and 
actually  received  them,  within  the  dicta  in  Meredith  v. 
Meiffh  (a),  which  are  clearly  good  law. 

2  R  2 
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1 860.  Crohpton  J.     I  am  of  the  same  opiuioiL     Before  the 

CuKwiT"  ^*^  ^^  Morton  v.  Tibbett  (a)  a  general  notion  prevailed 
Amdemon  ^^*^  '^®^®  could  be  no  acceptance  and  receipt  of  goods, 
such  as  to  satisfy  the  Statute  of  Frauds,  until  the  vendor 
had  put  himself  in  such  a  position  as  to  be  able  to  object 
to  the  quantity  or  quality  of  the  goods.  That  notion 
was  overthrown  by  the  decision  in  Morton  v.  Tibbett  (a), 
which  must  in  this  Court  be  considered  to  be  the  law  of 
the  land;  and  the  discussion  to-day  has  more  than  ever 
satisfied  me  of  its  correctness.  In  Meredith  v.  Meiffh  (b) 
the  facts  shewed  that  there  had  been  no  dealing  whatever 
with  the  bill  of  lading  by  the  defendant;  but  the  Judges 
stated  the  law  to  be  that  the  keeping  of  the  bill  of  lading 
or  other  indicia  of  the  property  in  the  goods  might 
be  sufficient  to  constitute  an  acceptance  and  receipt  of 
the  goods.  In  the  present  case,  the  keeping  of  the  bill 
of  lading  by  the  defendant  for  more  than  a  year  is  a  very 
strong  fact ;  but  I  am  inclined  to  think  that,  independ- 
ently of  the  doctrine  laid^down  in  Meredith  v.  Meiffh{b), 
there  was  sufficient  evidence  that  the  defendant  had 
accepted  and  received  the  goods.  He  directed  the  goods 
to  be  sent  on  board  a  particular  ship,  and,  after  they  bad 
been  so  sent,  together  with  other  goods  of  his,  he  directed 
how  the  bills  of  lading  should  be  made  out,  making  the 
whole  of  the  goods  deliverable  to  Hanson  If  Co,  Under 
all  the  circumstances  of  the  case  it  seems  to  me  perfectly 
clear  that  the  jury  were  quite  right  in  finding  that  there 
was  an  acceptance  of  the  goods  by  the  defendant 

Hill  J.  I  am  of  the  same  opinion.   This  is  a  very  clear 
case.     The  question  is  whether  there  was  evidence  ou 

(a)  16  Q,  B,  428.  (i)  2  JR  #  A  364. 
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which  the  jury  could  reasonably  find  that  there  was  an  i860, 
acceptance  and  receipt  of  the  goods  by  the  defendant,  Currib 
within  the  17th  section  of  the  Statute  of  Frauds.  The  ahdemoh. 
original  order  by  the  defendant  was  to  send  the  goods  for 
him  to  one  of  Mc  Iver^s  boats  bound  for  Constantinople, 
Before  the  order  was  executed,  the  defendant  sent  some 
barrels  of  flour  belonging  to  him  to  the  plaintiffs'  ware- 
house, with  directions  that  they  were  to  be  put  on 
board  the  same  ship  with  the  other  goods ;  and  they  were 
all  sent  together  to  the  ship  by  one  cart.  Afterwards, 
in  accordance  with  the  defendant's  directions,  the  bill  of 
lading  is  made  out  in  the  plaintiffs'  names,  and  by  it  the 
goods  are  made  deliverable  to  Hanson  ![  Co.  or  their 
assigns,  at  Constantinople^  so  that  the  defendant  makes 
Hanson  ^  Co,  his  agents  to  receive  and  deal  with  the 
goods  on  their  arrival  out  The  plaintiffs  pay  the  freight, 
but  the  defendant  reimburses  them  and  4hen  receives 
from  them  the  bill  of  lading,  which  he  keeps  for  upwards 
of  a  year,  the  plaintifls  hearing  nothing  of  it  till,  at  the 
end  of  that  time,  they  receive  it  back  from  the  defendant 
enclosed  in  a  letter  in  which  he  treats  all  the  goods  as 
his  own.  Apart,  then,  from  any  reference  to  the  cases, 
or  to  the  doctrine  of  constructive  acceptance,  I  think 
that  there  was  ample  evidence  that  the  defendant  had 
dealt  with  the  goods  themselves,  as  owner,  and  that  he 
bad  therefore  accepted  and  actually  received  them, 
within  the  meaning  of  the  statute. 

Rule  dischai^ged. 


eo2 
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Tvfsday, 
February  7th, 


A  charter- 
party,  made 
in  London, 
between  plain* 
ti£^  ship- 
owner, and 
defendants, 
'*  as  agents 
to  Samuel 
Ferguson,  of 
Anomaboe, 


D£SLAin)BS  agaiuBt  Gbegobt  and  another. 

^H£  declaration  contaiDed  counts  for  freight  and 
demurrage,  money  paid,  and  on  an  account  stated. 

Plea:  Never  indebted.     Issue  thereon. 

At  the  trial,  before  Crawder  J.,  at  the  Surrey  Summer 
Assizes,  1859,  the  facts  appeared  to  be  as  follows.  The 
plaintiff  is  a  ship-owner  and  ship-builder  residing  in  the 


merchants  and  island  ot  Jersey,  carrying  on  business  under  the  name  of 
charterers,"  ^  •'     ® 

led        George  Deslandes  §'  San^  and  in  the  year  1858  was  the 

The  defendants 


was  sij 
"forD." 
(plaintiff) 
"  owner,  H,  O, 
AS  agent. 
For  Samuel 
Ferguson, 
Esq.,  of  Ana- 
Tnahoe^  O, 
brothers," 
(defendants) 
"  as  agents/' 
The  charter* 
party  was 
parUy  written 
and  partly 
printed,  we 
words  "mer- 
chants" and 
"charterers" 
beinjr  printed,   defendants. 
and  in  the 
plural, 

throughout  it. 
Defenduits, 
merchants  in 
Xom2on,  acted 
in  England 
as  agents  for 
Ferguson,  a 
natiye  of 
Africa,  and 
residineat 


owner  of  a  ship  called  The  Deelandee. 
are  merchants  carrying  on  business  in  the  city  of  Londatu 
In  Jufyf  1858,  the  plaintiff,  being  desirous  of  obtaining 
a  charter  for  his  said  ship,  instructed  Mr.  Henry  Gamr 
man^  a  ship-broker  in  the  city  of  London^  to  procure  a 
charter  for  her ;  and,  on  30th  Jti/y,  1858,  a  charterparty, 
of  which  the  following  is  a  copy,  and  which  was  on  a 
printed  form,  filled  up  where  requisite  in  ink,  the  words 
*' merchants'*  and  '*  charterers''  being  printed  throughout 
it,   was  signed  by  the  said  Henry  Gamman  and  the 


**  Gammaii, 
Sblpbroker, 
London. 


'*  London,  30th  July,  1858. 
•*  Charterparty. 
'<  It  is  this  day  mutually  agreed  between  George  Des- 
landes Sf  Son,  owners  of  the  good  ship  or  vessel  called  The 
Deslandes,  of  Jersey,  and  of  the  register  measurement  of 


in  that  country.  By  the  charterparty,  plaintiff's  ship  was  chartered  for  a 
voyage  firom  London  to  Africa  and  back,  and  fireignt  was  made  payable  on  deUxery  of 
the  return  carso. 

Held,  that  defendants  were  not  personally  liable,  as  principals,  on  the  chart«iparty. 

Judgment  afltaied  in  the  Exchequer  Chamber. 
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153  tons  or  thereabouts,  and  now  Iviog  in  the  port  of  is60. 
London^  of  the  one  part,  and  Messrs.  Gregory^  Brothers^  Deslasdm 
as  agents  to  Samuel  Ferguson,  of  Anamaboe,  merchants  Qa«ooaT. 
and  charterers,  of  the  other  part :  That  the  said  vessel 
being  tight,  staunch  and  strong,  and  every  way  fitted  for 
the  voyage  hereinafter  mentioned,  shall  with  all  possible 
dbpatch  be  made  ready  in  the  Saint  Katherine  Dock, 
and  there,  or  in  the  river  Thames,  both  or  either,  receive 
and  take  on  board  all  such  lawful  goods  or  merchandice 
as  the  said  charterers  or  their  agents  may  send  alongside 
the  vessel,  and  proceed  therewith  and  deliver  the  same 
at  any  place  or  places  on  the  west  coast  otAfricOf  between 
(Jape  Palmas  and  Cape  Formosa,  both  inclusive,  and 
reload  between  the  same  limits,  from  the  agents  or 
correspondents  of  the  sud  merchants,  a  fall  and  complete 
cargo  of  palm  oil,  with  a  fair  proportion  of  small  casks 
for  broken  stowage,  or  other  lawful  merchandize,  but  in 
any  case  not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  tackle,  apparel,  provisions 
and  furniture ;  and  being  so  loaded  shall  proceed  there- 
with and  deliver  the  same  according  to  bills  of  lading,  at 
London,  direct  into  one  of  the  docks  as  ordered,  or  so 
near  thereunto  as  she  can  safely  get  (the  act  of  God,  the 
Queen's  enemies,  restraint  of  princes  and  rulers,  fire 
and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation  of  whatever  nature  and  kind  soever 
during  the  said  voyage  always  excepted).  Freight  to  be 
paid  for  the  whole  voyage,  out  and  home,  for  the  whole 
reach  and  burthen  of  the  vessel's  hold  from  bulkhead  to 
bulkhead,  as  follows:  The  lump  sum  of  735/.  sterling  in 
full,  payable  on  correct  delivery  of  return  caigo  in  cash, 
less  advances  in  Africa  and  two  months  discount.  Sixty 
running  days  are  to  be  allowed  the  said  charterers  (if 
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1860.  the  ship  is  not  sooner  dispatched)  for  the  unloading  and 
DssLANPEs  reloading  the  said  ship  on  the  coast  of  Africot  to  com- 
Geeooet.  ™®nce  on  her  being  ready  to  unload  at  her  first  ordered 
place  of  discharge,  and  to  continue  and  be  reckoned  ontil 
her  being  reloaded  or  finally  dispatched  from  her  Itft 
place  on  the  coast  of  Africa;  all  days  occupied  in  the 
▼essel  moying  from  place  to  place  to  be  counted  as  lay 
days,  and  forty  days  on  demurrage  at  47.  per  day.  The 
homeward  caigo  to  be  unloaded  on  arrival  at  port  of 
discharge  with  all  possible  dispatch.  The  caigoes  to  be 
sent  and  taken  from  alongside  at  charterers*  expense  and 
risky  but  to  be  taken  on  board,  measured  and  stowed 
at  the  expense  of  the  ship,  an  efficient  stevedore  being 
employed  in  London.  Cash  for  ship's  necessary  disburse- 
ments in  Africa  to  be  advanced  the  master  by  the 
charterers*  agents  there,  free  of  commission  and  interest, 
against  his  draft  in  triplicate  on  the  owners  of  the  Tessel, 
and  to  be  deducted  in  settlement  of  frdght;  bat  should 
the  vessel  be  lost,  the  owners  to  pay  the  said  draft  on 
demand.  The  agents  of  the  charterers  to  have  liberty  to 
ship  specie  or  goods  on  board  the  said  vessel  in  Africa^ 
to  be  taken  firom  place  to  place  within  the  said  limits  and 
delivered  free  of  freight,  also  any  persons  on  deck  or  in 
the  cabin,  they  wholly  finding  themselves.  The  chartereis 
to  have  liberty  to  send  any  passengers  either  out  or 
home  in  the  cabin  of  the  said  vessel,  paying  15/i  for  the 
passage  of  each  either  way,  to  be  provided  with  master^s 
fere.  No  goods  or  passengers  to  be  taken  in  the  said 
vessel  other  than  for  the  charterers,  or  with  their  consent 
in  writing.  Should  it  be  necessary  for  the  vessel  to  take 
in  dunnage  or  ballast  in  London^  the  same  to  be  provided 
by  the  owners.  A  fair  gratuity  to  be  paid  to  the  master 
by  the  charterers  on  the  satisfiu:toiy  completion  of  the 


▼. 
Gakoobt. 
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Toyage.  The  master  to  sign  bills  of  lading  for  any  rate  is60. 
of  freight,  without  prejudice  to  this  charterparty.  Notice  ''j^Zijmdu 
in  writing  to  be  given  by  the  master  to  the  charterers  or 
their  agents,  in  all  cases^  when  the  vessel  is  ready  to 
load  or  discharge.  Penalty  for  non-performance  of  this 
agreement,  700/.  sterling ;  it  being  agreed  that  for  the 
payment  of  all  freight,  dead  freight  and  demurrage,  the 
owner  shall  have  an  absolute  lien  and  charge  on  the 
said  cargo.  Five  per  cent,  commission  is  due  on  signing 
thb  charterparty  to  Henry  Gammati^  ship  and  insurance 
broker,  29,  Great  Saint  Helen%  BUhopigate  Street,  London^ 
to  whom  the  vessel  is  to  be  consigned  on  her  return  to 
the  port  qS  Londoiu 

*'  For  George  Deehndes  jp  Sbit,  o(  Jersey,  owners, 
<'  H.  Gammany  as  agent. 

<<  For  Samuel  Ferguson,  Esq.,  of  Anamaboe, 
'*  Gregory,  Brothers,  as  agents.** 

Samuel  Ferguson,  the  person  named  in  the  charter- 
party,  was  a  black  man  resident  and  trading  at  Anamaboe 
on  the  coast  of  Africa ;  but  while  the  charter  was  in 
negotiation  he  was  in  London,  and  was  seen  at  the 
defendants*  office  by  the  said  Henry  Gamman  in  the 
course  of  the  negotiation.  The  charter,  however,  was 
not  negotiated  with  him,  but  with  the  defendants. 

It  was  contended,  on  behalf  of  the  defendants,  that 
the  defendants  were  not  personally  liable  on  the  charter- 
party.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff  for  806/.  12^.,  but  reserved  leave  for  the  defen- 
dants to  move  to  enter  the  verdict  for  them,  if  the  Court 
should  be  of  opinion  that,  upon  the  proper  construction 
of  the  charterparty,  the  defendants  were  entitled  to 
succeed. 
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I860.  Lu$h^  in   Michaelmas  Term,  1859,  obtained  a  role 

DuLAiioxt  <^«lWng  upon  the  plaintiff  to  shew  cause  "why  the  verdict* 
Grsoort.  "should  not  be  set  aside,  and  a  verdict  entered  for  the 
defendants  instead  thereof,  or  why  a  nonsuit  should  not 
be  entered,on  the  ground  that,  upon  the  true  construction 
of  the  charterparty,  the  defendants  are  not  liable  as 
principals  (a)." 

Bomll  now  shewed  cause.  The  defendants  are  per- 
sonally liable  as  principals  on  this  charterparty.  Aldiough 
a  printed  form  was  used,  the  language  of  the  whole  of 
the  document  must  be  looked  at;  and  although  the 
defendants  sign  as  agents  for  Ferguion^  they  are,  through- 
out, treated  as  the  contracting  parties.  The  words 
''merchants  and  charterers*'  describe  them,  and  not 
Ferguson.  And  wherever  anything  is  stipulated  to  be 
done  by  the  charterers  or  their  agents,  the  plural  is  U8ed« 
Some  of  these  stipulations,  that,  for  instance,  for  pajment 
of  freight  '*  on  correct  delivery  of  return  cai^*'  in  Lm* 
don^  could  not  be  performed  by  Ferguson,  who  resides 
in  Africa.  In  Tanner  ▼•  Christian  (b)  the  defendant 
was  made  a  party  to  an  agreement  '*  for  and  on  the  part 
of  iVl,"  but  the  Court  held  that  he  was  personally  liable 
upon  it,  as  he  was  the  contracting  party,  and  had  by  the 
terms  of  the  contract  engaged  himself  to  do  that  which 
was  stipulated  for.  In  that  case  it  is  true  the  defendant 
signed  the  agreement,  not  ''for  and  on  the  part  of  J^.," 
but  in  his  own  name.     But  in  the  subsequent  case  of 

(a)  The  rule  nisi  was  also  granted  for  a  new  trial,  on  the  ground  thtt 
evidence  tendered  by  the  defendants,  as  to  what  passed  before  the 
charterparty  was  signed,  and  shewing  that  they  intended  to  contract 
as  agents  only,  ought  to  have  been  admitted.  But  this  point  was  not 
now  argued. 

{b)  4E.fB.  591. 
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I^nnard  y.  Bobinsan  (a)  the  defendants,  who,  in  the  body  ]  860. 
of  a  cbarterparty,  had  contracted  as  principals,  signed  it  dmlamdbs 
'*  by  authority  of,  and  as  agents  for,  S. :  **  notwithstanding  q^^^^^^ 
which  they  were  held  personally  liable,  as  being  them-i 
selves  the  contracting  parties,  although  they  might  have 
become  so  by  the  authority  of  and  as  agents  for  their 
employer,  and  might  thus  have  a  remedy  against  him^ 
[Hill  J.  In  that  case  there  was  no  reference  whatever, 
in  the  body  of  the  instrument,  to  the  existence  of  a 
principal,  which  was  to  be  gathered  only  from  the 
signature.]  In  Parker  v.  Winlaw  {b)  the  defendant  was 
described  in  the  body  of  the  charterparty  as  ''  agent  for 
E.  W.**  but  the  Court  were  clearly  of  opinion,  though  it 
became  unnecessary  to  decide  the  point,  that  be  was 
nevertheless  penonally  liable.  Green  y.  Kapke  {c\  which 
may  be  relied  upon  by  the  other  side,  was  a  case  of 
bought  and  sold  notes,  the  language  of  which  clearly 
excluded  all  personal  liability  on  the  part  of  the  defen- 
dant: the  bought  note  expressing  that  the  goods  were 
**  bought  through"  the  defendant  of  A,  his  principal,  and 
the  sold  note  that  they  were  ''  sold  on  behalf  oP  iZ.,  the 
sold  note  being  moreover  signed  by  the  defendant  *'  as 
agent."  [Hill  J.  In  the  present  case  the  defendants  are 
made  parties  to  the  charterparty  as  agents,  and  sign  it  as 
agents.  There  would  have  been  some  foundation  for 
your  argument  had  they  signed  it  in  their  own  names, 
omitting  the  words  ''as  agents.**  Crompton  J.  They 
sign  exactly  in  the  same  form  as  Gamman.']  Gammon 
is  not  a  party  to  the  instrument,  but  the  defendants  are. 

Lush,  in  support  of  the  rule.     If  the  defendants  have 

(a)  bE.^B.  125.  (b)  1E.^B.  942. 

(c)  18  C.  B.  549. 
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1860.  not  protected  themselves  from  personal  liabilitjy  it  is 
Dbslahoib  difficult  to  see  how  any  agent  can  ever  safely  enter  into 
GaiQORT.  ^  contract  as  agent  only.  The  cases  cited  on  the  other 
side  are  dbtinguishable  from  the  present  in  this  respect, 
thaty  in  them,  the  respective  defendants  had  either  been 
made  parties  to  the  agreements  absolutely,  though  tbej 
signed  as  agents,  or  had  omitted  to  sign  as  agents,  though 
they  had  contracted  as  such;  whereas,  here,  the  defen- 
dants both  contract  and  sign  as  agents.  The  only 
possible  ground  for  saying  that  they  are  personally  liable 
is  that  the  words  "  merchants  and  charterers,**  in  the.bodj 
of  the  charterparty,  are  in  the  plural.  But  it  is  evident 
that  by  those  words  Ferguzcn  was  intended,  and  that,  a 
printed  form  being  used,  the  correction  of  them  into  the 
singular  was  inadvertently  omitted.  \CrampUm  J.  The 
strict  grammatical  construction  arising  from  the  colloca- 
tion of  the  words  is  that  they  describe  Mr.  FerguMn,  and 
the  ^^s"  at  the  end  of  them  is  much  too  slight  a  matter 
to  qualify  the  rest  of  the  document.]  (Jjiuh  was  then 
stopped.) 

WioHTMAN  J.  I  am  clearly  of  opinion  that  the 
defendants  are  not  liable.  Their  signature  is  plainly 
expressed  to  be  **  for"  ^^FerguMorC  and  "as  agents.**  If 
that  is  not  enough  to  exclude  them  from  personal  liability, 
they  having  contracted  in  the  body  of  the  charterparty, 
also,  as  agents,  I  am  at  a  loss  to  see  what  other  mode  of 
signature  would  be  sufficient.  The  only  ground  which 
the  plaintiflp  can  rely  upon  is,  that  in  a  printed  form  of 
charterparty  the  letter  "s^  is  printed  in  the  words  "mer- 
chants** and  "charterers:**  but,  as  my  brother  CramptoH 
has  pointed  out,  those  words,  on  a  strict  construction, 
apply  more  clearly  to  Mr.  Ferguson  than  to  the  defen- 


▼. 

Gbbooet. 
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dants.     Had  the  defendants  signed  the  charterpart;  in        i860. 

their  own  names  merely,  there  would  have  been  much    d^laiidm 

more  to  be  said  in  favour  of  the  plaintiff's  contention: 

but  they  have  signed  in  the  same  way  as  Gammon,  the 

agent  for  the  plaintiff.      It  appears  to  me  that  the  plain- 

tiff^s  intention  was  to  make  the  contract  with  Fergmon ; 

if  he  intended  to  make  it  with  the  defendants  he  should 

have  objected  to  the  form  in  which  they  signed  it     No 

case  has  been  cited  which  goes  so  far  as  to  shew  that  an 

agent  is  liable  upon  a  contract  such  as  the  present,  which 

both  in  the  body  and  at  the  conclusion  b  expressed  to  be 

made  by  him  as  agent. 

Crompton  J.  I  am  of  the  same  opinion.  I  think  that 
Lord  EUeniorough  expressed  the  rule  correctly,  when  he 
sud  that  persons  who  put  their  names  to  a  document 
thereby  make  themselves  personally  liable,  unless  they 
state  upon  the  iace  of  it  that  they  sign  it  for  another  (a). 
And  I  agree  that,  if  it  is  left  ambiguous  on  the  face  of 
the  instrument  whether  they  have  so  signed  it,  the  con- 
struction most  against -the  persons  signing  should  prevail ; 
a  principle  which  has  been  adopted  in  several  recent 
cases.  Here,  however,  the  defendants  not  only  contract, 
in  the  body  of  the  charterparty,  but  also  sign  it,  as  agents 
for  Ferguson  ;  signing  in  the  same  manner  as  Mr.  Gam- 
mem,  the  plaintiff's  agent.  They  have,  therefore,  suffi- 
ciently protected  themselves  from  personal  liability  on 
the  contract.  The  whole  aigument  for  the  plaintiff 
depends  upon  the  retention  of  the  letter  ''s*'  in  the 
words  "merchants"  and  "charterers".  That,  however, 
was  clearly  a  mistake,  and  is  too  slight  a  circumstance  to 

(a)  The  learned  Judge  probably  refeired  to  the  dicta  of  Lord  Etten- 
borough  in  LeadbitUr  ▼.  Farrow^  b  M,  ^  8,  345.  349. 
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I860.  weigh  against  the  whole  tenor  of  the  rest  of  the  doca- 
Dbslahdsi'  nient ;  especially  as  the  error  occurs  in  that  part  of  it 
Gei^'oet.     ^l>»<*  w  printed. 

Hill  J.  I  am  of  the  same  opinion.  The  point  seems 
to  me  to  be  determined  by  the  form  of  the  signatore  to 
the  charterparty,  which  is^  in  efiect,  the  signature  of 
Ferguton^  by  Oregartfy  Brothers,  as  his  agents^  not  the 
signature  of  Gregory,  Brothers,  binding  them  personally. 
The  description  of  the  defendants  in  the  introdoctory 
part  of  the  charterparty,  as  FergusonCs  agents,  is  ambi- 
guonsy  and  might  not,  taken  alone,  have  been  sufficient  to 
exclude  the  defendant's  personal  liability :  but  the  sig- 
nature clearly  shews  that  the  intention  of  the  pardes  \fu 
that  Ferguson  should  be  the  party  to  the  contract :  hence, 
the  signature  of  the  defendants  imposes  no  further  obli- 
gation upon  them  than  that  implied  by  kw,  namely,  that 
they  had  authority,  as  agents,  to  bind  Ferguson. 

Bule  absdate. 


'une  15th.] 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Error  from  the  Queen^s  Bench.) 


For  marginal        Deslandes  ogoinst  Grboobt  and  another. 

note,  see  ante, 
p.  602. 

"OROM  the  above  decision  the  plaintiff  appealed. 

The  case  was  now  aif;ued  (a)  by  Bovitt,  for  the 

(a)  Befora  WUUam,  WiUea  and  ByU*  Jb.,  Martin,  CkamuU  aod 
Wild€BB. 
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appellant     His  argument  was  in  substance  the  same  as        1860. 
in  the  Court  below,  but  he  further  cited  AbcLger  v.  St.     dmlandm 
Katherine^s  Dock  Company  (a),  as  shewing  that,  in  a      grbooet. 
charterpartj,  partly  printed  and  partly  written,  the  con- 
struction of  the  printed  words  ought  not  to  be  different 
from  that  of  the  written ;   and  he  contended  that  the 
Court  below  had  not  given  due  weight  to  the  fact  that 
the  words  *'  merchants"  and  **  charterers,*'  in  the  charter- 
party,  were  in  the  plural.     And,  in  addition  to  the  cases 
which  he  relied  on  in  the  Court  below,  as  shewing  that 
the  form  in  which  the  charterparty  was  drawn  and 
signed  did  not  exclude  the  defendants'  personal  liability, 
he  cited  Kennedy  y.  Gouveia  (6),  Cooke  v.  Wilson  (c), 
WUsom  ▼.  Zulueta  {d). 

J.  Browne^  for  the  respondents,  was  not  called  upon. 

Williams  J.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  was  right.  The  form  of 
the  charterparty  and  the  mode  of  signature,  taken 
together,  are  decbive  to  shew  that  the  defendants  did 
not  bind  themselves  by  the  contract  as  principab.  They 
sign  **  For  Samuel  Fergtuon^  Esq.,  of  Anamaboe^  Gregory ^ 
Brothers^  as  agents.*'  It  would  require  extremely  plain 
words  in  the  body  of  the  contract  to  control  the  effect  of 
that  mode  of  signature,  and  no  such  words  are  to  be 
found  there,  the  contract  purporting  to  be  made  by 
«  Messrs.  Gregory^  Brothers,  as  agents  to  Samuel  Fer- 
ytuoH,  of  Anamaboe,  merchants  and  charterers."  The 
only  ai^ument  that  can  be  relied  upon  by  the  appellant 
IS  that  the  words  ''  merchants'*  and  **  charterers"  are  in 

(a)  14  M,  4'  W.  794.  {b)  3  2>.  #  J?.  508. 

(c)  1  C.  B,  N,  a.  153.  id)  14  Q.  B.  405. 
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1860.  the  plural ;  but  this  evidently  happened  by  mistake,  and 
DB8LANOB8  the  words  occur,  moreoveri  in  the  printed  part  of  the 
Grbooet.     charterparty. 

Martin  B.,  Channbll  B.,  Wildb  R,Willb8  J.  and 
Byles  J.  concurred. 

Judgment  affirmed. 


Fdfrwxry  8th. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen  s  Bench.) 

Wabdle  against  Bbocelehubst. 

[Reported,  \E.^E.  1065.] 


Wednesday, 
February  8th. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Radcliffe  against  Akdebson. 

[Reported,  E.  B.  ft-  E.  819.] 
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1860. 


The  Queen  against  Johnson.  Wednesday, 

^  ^  .  February  ^Xh. 

INDICTMENT  for  makinir  obstructions  in  a  public  AfteraTer- 
.  .       ,  .  t^     /  ,.  diet  of  Not 

and  common  highwaj,  situate  in  the  pansn  of  Long  guilty 

Sutton,   in   the   county  of  Lincoln,  whereby   the  said  diWientfor 

highway   was  obstructed  and  straitened.      Plea,   Not  higSray°a* 

guilty.     Issue  thereon.  l^^t. 

This  indictment  was  removed  by  certiorari  into  this  J?  the  gromid 

•^  that  the  ver- 

Court,  and  was  tried  before  Cochbum  C.  J.,  at  the  im-  diet  was 

against  en- 

eolnshire  Summer  Assizes,  1859,  when  the  jury  returned  denee:  al- 
though the 
a  Terdict  for  the  defendant  of  Not  guilty.  Judge  who 

tried  the  easa 
reports  that 

Field  had  obtained  a  rule,  calling  upon  the  defendant  fi^^witrthT 
to  shew  cause  why  there  should  not  be  a  new  trial  on  ^^"^^ 
the  ground  that  the  verdict  was  against  the  weight  of 
evidence. 


CoGKBURN  C.  J.  reported  that  he  was  dissatisfied 
with  the  verdict. 

HayeB  Serjt.  now  shewed  cause.  There  can  be  no 
new  trial.  ^  It  is  contrary  to  the  practice  of  the  Court  to 
grant  a  new  trial  in  a  criminal  proceeding,  after  a  verdict 
of  Not  guilty,  except  for  a  mbdirection  of  the  Judge. 
Rex  V.  Burbon  (a),  Rex  v.  Wandtworth  (ft),  are  instances 
in  which  a  new  trial  was  refused,  after  such  a  verdict 

{a)  5M,^8,3&2.  '  (b)  1  B,  #  Aid.  63. 

YOU   II.  2  S  E.   &   B. 


Johnson. 
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I860*        upon  an  indictment  for  the  non-repair  of  a  highway. 

^e  QuEKN  '"  ^^  ^'  ^^^^  (^)>  where  the  indictment  was  for  a 
nuisance  to  a  highway,  the  same  practice  was  followed; 
Lord  EUenborough  C.  J.  saying,  '<  unless  you  can  point 
out  some  distinction  between  the  case  of  a  nuisance  and 
other  criminal  cases,  the  general  rule  is  that  we  do  not 
grant  anew  trial  upon  an  indictment  for  a  misdemeanoar, 
where  a  verdict  has  passed  for  the  defendant  upon  the 
merits.  This  is,  to  be  sure,  in  the  nature  of  a  remedy 
for  a  civil  right;  yet  it  is  in  form  a  criminal  proceeding, 
and  may  subject  the  defendant  to  be  punished  criminally.* 
And  his  Lordship  referred  to  Rex  v.  Reynell  (&),  where 
the  Court  refused  to  grant  a  rule  nisi  for  a  new  trial  after 
a  verdict  for  the  defendant  upon  an  indictment  for 
non-repair  of  a  church-yard  fence,  which  was  moved  on 
the  ground  of  the  verdict  being  against  evidence.  In 
jRex  V.  Wandsworth  (c)  ^he  Court,  under  very  special 
circumstances,  suspended  the  entry  of  the  judgment 
of  acquittal,  so  as  to  have  the  question  reconsidered 
upon  another  indictment,  without  the  prejudice  of  the 
former  judgment  In  the  present  case  no  special  circum- 
stances are  shewn:  and  although  perhaps  the  Court 
might,  as  was  suggested  by  Ix)rd  Campbell  C.  J.  in 
Regina  v.  Russell  {d\  grant  a  new  trial  in  a  case  where 
the  proceeding,  though  in  form  criminal,  is  really  for  the 
sole  purpose  of  trying  a  civil  right  and  does  not  charge 
any  oifence,  the  present  is  not  a  case  of  that  description. 
Having  been  once  acquitted,  the  defendant  ought  not  to 
be  put  in  jeopardy  a  second  time  for  the  same  cause. 

Fields  in  support  of  the  rule.     Rex  v.  Wandsworth  (e) 

(fl)  ^M,f8,  337.  (b)  6  East,  316. 

(c)  IB.fMd,  63.  (d)3RfB.94Z 
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]8»  in  effect,  an  authority  in  favour  of  the  Crown ;  for,  by        i860, 
suspending  the  entry  of  the  judgment  of  acquittal,  so  as    xhe  Qubeh 
to  have  the  question  reconsidered  upon  another  indict-      johhVon. 
ment,  thot^h  without  the  prejudice  of  the  former  judg- 
ment, the  Court  practically  granted  a  new  trial  in  that 
case.     There  may  be  a  new  trial  for  a  misdirection  by 
the  Judge  in  a  case  like  the  present.    [Hill  J.    There 
would  then  be  no  acquittal  upon  the  merits.]    As  to 
the  defendant's  supposed  right  not  to  be  twice  vexed 
for  the  same  cause,  Rex  v.  Wandsworth  (a)  shews  that 
there  are   circumstances  under  which  the  Court  will 
permit  a  fresh  indictment  to  be  preferred.     Besides,  this 
is  substantially  a  civil    proceeding,   though    in    form 
criminal.     [Hill  J.     Not  entirely  so.     If  the  defendant 
should  be  found  guilty  he  might  be  sentenced  to  fine 
and  imprisonment.    The  verdict  would  not  simply  bind 
the  right.] 

WiGHTMAN  J.  I  had,  at  first,  very  great  doubts  in 
this  case ;  but  the  argument  has  now  convinced  me  that, 
in  making  this  rule  absolute,  we  should  be  taking  quite 
a  new  course.  So  far  as  I  am  aware,  there  is  no  case  to 
be  found  in  which  a  new  trial  has  been  granted,  on  the 
ground  that  the  verdict  was  against  the  evidence,  after  a 
verdict  for  the  defendant  upon  an  indictment  for  the 
obstruction  of  a  highway.  The  case  went  to  the  jury 
upon  the  merits;  and  they,  contrary  to  the  opinion  of 
the  Lord  Chief  Justice,  and  contrary,  perhaps,  to  the 
opinion  which  this  Court  would  have  entertained,  found 
for  the  defendant.    I  think  that  we  ought  not,  on  that 


(fl)  1  B.  ^  Aid.  63. 
2  s  2 
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WoBTHiNGTON  ogainst  GmsoN. 


Tuesday  toid 
Wednesday, 
February  7Ui 
and  8th. 

Certain  land,     T^HE  declaration  stated  that  plaintiff  was  possessed  of 

gfj^f  ^f  a  messuage,  farm,  buildings,  garden  and  land,  with 

"^"'sh^fT^*  the  appurtenances,  and  by  reason  thereof  was  entitled 

iS!^^^      ^^  *  ^*J  from   the  said  messuage,   &c.,  unto,  into, 

through,  over  and  along  certain  land  of  defendant,  for 

plaintiff  and  his  servants,  &c.,  yet  defendant  obstructed 

the  said  way. 

Pleas.  1.  Not  guilty.     2.  That  plaintiff  was  not  by 

reason  of  his  possession  of  the  said   messuage,   frnn, 

buildings,  garden   and  land,  with   the  appurtenances, 

entitled  to  the  alleged  way  in  the  declaration  mentioned, 

in  manner  and  form  as  alleged. 

Issues  thereon  respectively. 

At  the  trial,  before  WiUiams  J.,  at  the  I^estershtre 

Summer  Assizes,   1859,  it  appeared  that  the  plaintiff 

was  the  occupier  of  a  farm   and  house  at  Naneby,  a 

hamlet  of  Market  Bostoorth,  in  the  county  of  Leicester; 

and  that  he  also  occupied  therewith  two  closes  in  the 

adjoining  parish  of  Newbold  Vernon.    These  two  closes 

adjoined    part  of  a  farm  occupied  by  the  defendant 


1820,  to  H. 
and  P.,  each 
being  seised  of 
an  undivided 
xnoietj  of  the 
whole.    A 
nght  of  way 
existed  from 
a  farm,  part 
of  this  ivo- 
perty,  u  iVl, 
across  certain 
lands  on  the 
said  property, 
in  r.,  pifft  of 
the  same  fena, 
to  another 
farm  on  the 
Baidproperty, 
in  v.;  and 
this  right  of 
way  had  for 
many  years 
been  used  by 
the  occupiers 
of  either  farm. 
In  1820,  by 
a  deed  of 
partition,  H, 
couTeyed  hia 
undivided 
moiety  of  the 

part  of  the  property  in  N,  to  P.,  including,  among  other  farms,  so  much  of  the  farm 
lying  in  N.  and  V,  as  was  in  N.,  '*  with  their  and  every  of  their  rights,  memben,  ease- 
ments and  appurtenances.*'  P.  also,  by  the  deed,  conveyed  his  undivided  moiety  of  that 
part  of  the  property  lying  in  V.  to  H.  The  deed  contained  no  express  reservation  of  the 
risht  of  way  to  either  party.  Plaintiff,  the  present  occupier,  and  the  ] 
of  the  farm  in  N.,  used  the  right  of  way  from  1820  to  1  ""^ 
defendant,  the  then  occupier  of  the  farm  in  V, 
^  In  an  action  by  plaintiff  for  such  obstruction :  Held,  that  he  could  not  recover;  the 
right  of  way  not  passing  under  the  deed  of  partition,  and  not  being  an  apparent  and 
continuous  easement  necessarily  passing  upon  the  severance  of  the  property,  as  incident 
to  the  separate  ezvjoyment  of  the  portion  severed. 


previous  occupiers 
when  it  was  obstructed  by 
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under  Sir  fF.  Hartopp,  and  situated  in  Newbold  Vernon.  i860. 
The  way  mentioned  in  the  pleadings  passed  from  the  worthing- 
plaintiflTs  farm  buildings  across  one  of  his  said  closes 
in  NewboU  Vernon,  and  then  across  the  farm  of  the 
defendant.  It  was  proved  that  the  way  had  been  used 
by  the  plaintiff  and  his  father,  who  occupied  the  farm 
before  him,  for  more  than  forty  years^  and  that  it  had 
been  rendered  impassable  by  an  obstruction  caused  by 
the  defendant  in  January,  1859.  It  appeared  that, 
since  the  date  of  the  partition  deed  hereafter  mentioned, 
the  owner  of  the  farm  occupied  by  the  defendant  had 
been  only  a  tenant  for  life.  For  many  years  prior  to 
January^  1820,  the  owners  of  the  two  farms  had  been 
jointly  interested  in  them,  the  late  Sir  E.  C.  Hartopp 
being  seised  of  one  undivided  moiety,  and  the  late 
Mr.  John  Pares  of  the  other.  In  January^  1820,  a 
partition  deed  was  entered  into  between  Sir  E.  C. 
Hartopp  and  Mr.  John  Pares,  whereby  the  Newbold 
Vernon  portion  of  the  land,  with  the  exception  of  the 
two  closes  before  referred  to,  were  conveyed  to  the  use 
of  the  Hartopp  family,  and  the  Naneby  portion,  together 
with  the  said  two  closes,  were  conveyed  to  Mr.  John 
Pares  absolutely.  The  last  mentioned  estate  came  by 
sale  into  the  possession  of  one  Harris,  who  was  the 
owner  of  it  at  the  time  this  action  was  brought.  The 
way  had  existed  and  had  been  used  for  many  years 
by  the.  occupiers  of  either  farm;  but  there  was  no 
express  reservation  in  that  part  of  the  partition  deed 
by  which  Mr.  Pares  granted  his  undivided  moiety. 
The  grant  by  the  same  deed,  by  Sir  E.  C.  Hartopp,  of 
his  undivided  moiety  in  the  Nandnf  estate  to  Mr.  Pares, 
conveyed,  with  other  farms,  that  occupied  by  the  plain- 
tiff, ''with  their  and  every  of  their  rights,  members. 
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Worth  I MO- 

TON 

▼. 
GiMBOir. 


easements  and  appurtenances.'*  The  jury  found  that 
the  occupiers  of  the  Naneby  farm  had  enjoyed  the  way 
as  of  fact  up  to  and  before  the  deed  of  partition,  and 
also  that  the  way  had  been  enjoyed  for  twenty  years 
since  the  partition  deed  up  to  the  time  of  the  obstruc- 
tion. The  learned  Judge,  notwithstanding  this  find- 
ing, nonsuited  the  plaintiff,  reserving  to  him  leave  to 
move  that  the  verdict  should  'be  set  aside,  and  a 
verdict  with  nominal  damages  entered  for  him  instead 
thereof. 

Mellor  obtained  a  rule  to  that  effect,  on  the  grounds, 
first,  that  the  way  in  question  passed  by  the  effect  of 
the  deed  of  partition  of  January^  1820;  secondly,  that 
it  passed  by  implied  grant  on  the  separation  of  the  two 
tenements  over  which  it  lay ;  thirdly,  that  the  plaintiff 
was  entitled  to  recover  upon  the  finding  of  the  jury  that, 
since  the  partition,  he  had  for  twenty  years  enjoyed  the 
way. 


Macaulay  and  Fhipsan  rxoyf  shewed  cause.  The  rule 
roust  be  discharged.  It  is  true  that  the  jury  have  found 
that  the  way  existed  as  a  way  in  fact,  before  and  up 
to  the  deed  of  partition  in  1820;  but  they  have  not 
found  that  it  had,  before  and  up  to  that  time,  been 
used  as  of  right.  Moreover,  up  to  that  time,  the  seisin 
of  the  land  and  of  the  way  was  in  the  same  persons. 
Now  the  law  was  correctly  laid  down  in  James  v. 
Plant  (a)  to  be  ^Uhat,  where  there  is  a  unity  of  seisin 
of  the  land,  and  of  the  way  over  the  land,  in  one 
and  the  same  person,  the  right  of  way  is  either  ex- 
tinguished or  suspended,  according  to  the  duration  of 
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the  respective  estates  in  the  land  and  the  way;  and 
that,  after  such  extinguishment,  or  during  such  suspension 
of  the  right,  the  way  cannot  pass  as  an  appurtenant 
under  the  ordinary  legal  sense  of  that  word;''  but  that, 
in  such  a  case,  <Mn  order  to  pass  a  way  existing  in  point 
of  user,  but  extinguished  or  suspended  in  point  of  law, 
the  grantor  must  either  employ  words  of  express  grant, 
or  must  describe  the  way  in  question  as  one  'used  and 
enjoyed  with  the  land'"  conveyed.  The  deed  of  parti- 
tion, in  the  present  case,  does  not  satisfy  either  of  these 
requirements.  The  other  side  will  contend  that  the  way 
passed  under  the  conveyance,  by  that  deed,  of  the  farms 
''with  their  and  every  of  their  rights,  members,  ease- 
ments and  appurtenances."  "Appurtenances*'  is,  how- 
ever, the  only  one  of  those  words  which  could  include 
thb  way ;  and  James  v.  Plant  (a),  which  will  be  relied 
upon  for  the  plaintiflP  as  establishing  that  the  way 
passed  under  that  word,  is  in  reality  an  authority  to  the 
contrary.  The  decision  there  turned  upon  the  inten- 
tion of  the  parties  to  a  deed  of  partition,  as  inferred  by 
the  Court  from  the  frame  and  texture  of  the  deed  itself. 
By  that  deed  the  grantors  conveyed  to  the  grantee 
certain  lands,  messuages  and  tenements  "and  all''  "ways, 
paths,  passages,"  "easements,"  "and  appurtenances  what- 
soever"  thereto  "  belonging  or  in  anywise  appertaining, 
or  therewith  usually  held,  used,  occupied,  or  enjoyed, 
or  accepted,  reputed,  deemed,  taken,  or  known  as  part, 
parcel,  or  member  thereof;"  "to  hold"  the  premises  there- 
by granted  "  and  every  part  and  parcel  thereof,  with 
their  and  every  of  their  appurtenances"  to  the  grantee. 
The  Court  held  that  the  word  "  appurtenances",  in  the 
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habendum^  might  be  construed  with  reference  to  the 
preceding  words  of  grant,  and  that,  looked  at  with  refer- 
ence to  that  context,  the  word  was  not  confined  to  that 
which  was  in  legal  strictness  an  appurtenant,  such  as 
an  easement,  the  enjoyment  whereof  had  never  been 
interrnpted  by  unity  of  possession,  or  extinguished  by 
unity  of  seisin,  but  that  it  would  let  in  and  compre- 
hend a  right  of  way  which,  as  appeared  upon  the  face 
of  the  pleadings,  had  been  "usually  held,  used,  occupied, 
or  enjoyed**  with  part  of  the  lands  conveyed,  and  which 
therefore  fell  within  the  language  of  the  operative  part 
of  the  deed.  James  v.  Plant  (a)  is  not  therefore  in  point 
in  the  present  case,  the  deed  here  containing  no  words 
from  which  the  Court  can  collect  an  intention  that  ways 
not  legally  incident  to  the  lands  conveyed  should  pass 
as  <' appurtenant**  thereto.     (They  were  then  stopped.) 


Mellar  and  Fields  in  support  of  the  rule.  The  way 
passed  by  the  deed  of  partition :  if  not  under  its  express 
words,  at  all  events  by  implication ;  for  it  clearly  was 
the  intention  of  the  parties  that  not  only  legal  easements 
over  the  property,  but  all  actual  existing  means  of  enjoy- 
ing it,  should  pass.  The  judgment  in  James  v.  Plant  (a) 
was  founded,  not  so  much,  as  is  said  by  the  other  side, 
on  the  particular  words  used  in  the  deed  there  in 
question,  as  on  the  obvious  intention  of  the  parties. 
The  Court  said  (6):  "  The  reasonable  inference  must 
be  that,  in  a  deed  making  a  partition,*'  '<it  was  the 
intention  of  the  contracting  parties  that  each**  '^should 
take  the  whole  of  the  estate  allotted  to  her  as  her  share,  in 
the  same  plight  and  condition,  as  to  all  its  conveniences 
and  means  of  enjoyment,  as  it  was  held  and  occupied 
(a)  4^.#K749.  (ft)  4J.#£763. 
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at  the  time  €uch  partition  was  made.''  [fViffhtman  J».  I860. 
The  Court  there  allude  to  the  general  inference  of  worthiko- 
intention  resulting  from  the  object  of  the  parties  being  ^' 
that  of  effecting  a  partition.  But,  further  on  in  the  Gimwh. 
judgment,  they  say  (a)  that  they  *' think  the  intention  of 
the  parties,  that  the  way  should  pass,  is  to  be  inferred 
more  particularly  from  the  frame  and  texture  of  the  deed 
itsel£**]  Due  weight  should  be  given,  in  the  present  case, 
to  the  general  inference,  although  materials  for  the  par- 
ticular inference  may  be  wanting.  [CromptanJ.  In  Gale 
an  EasementSf  p.  81  (3rd  ed.),  it  is  laid  down  that  an 
implied  grant  is  not  confined  to  enjoyments  necessarily 
part  of  the  grant,  but  that  anything  indicated  as  a  mode 
of  enjoyment  of  the  grant,  whether  necessarily  part  of 
it  or  not,  may  be  included.]  The  right  of  way,  here, 
was,  up  to  and  at  the  time  of  the  partition  deed,  neces- 
sary to  the  full  enjoyment  of  the  farm  occupied  by  the 
plaintifl^  and  a  grant  of  it  ought  therefore  to  be  implied 
from  the  severance  of  the  property  by  the  partition ;  I\fer 
V.  Carter  (ft),  Glave  v.  Harding  (c).  In  Gale  on  Ease- 
ments,  p.  81  (3rd  ed.),  it  is  said  that  ''upon  the  sever- 
ance of  an  heritage  a  grant  will  be  implied,  first,  of  all 
those  continuous  and  apparent  easements  which  have 
in  fact,  been  used  by  the  owner  during  the  unity,  [and 
which  are  necessary  for  the  use  of  the  tenement  con- 
veyed], though  they  have  had  no  legal  existence  as  ease- 
ments :  and,  secondly,  of  all  those  easements  without 
which  the  enjoyment  of  the  severed  portions  could  not 
be  had  at  all."  This  way  had  been  constantly  and 
regularly  used,  up  to  the  time  of  the  partition;  it  was 
known  and  apparent  to  both  the  parties  to  the  partition ; 

(«)  4^  #  E.  764.  (b)  IR^N.  916. 

(c)  27L,J.N,S.Ex.2S6. 
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and  complete  enjoyinent  of  the  portion  of  the  property 
in  the  occupation  of  the  plaintiff  could  not  then,  aud 
cannot  now,  be  had  without  it 

WiGHTMAN  J.  I  am  of  opmion  that  this  rule  most 
be  discharged.  The  question  is^  whether  the  right  of 
way  claimed  by  the  plaintiff  passed  under  the  deed  of 
partition.  I  think  that  the  ground  upon  which  Jamu 
▼.  Plant  (a)  was  decided  is  conclusive  on  this  ques- 
tion. For  it  is  clear  that  had  not  the  words  '^air 
'*  ways,  paths,  passages"  ^*  and  appurtenances  whatsoeyer" 
'*  belonging  or  in  any  wise  appertaining/'  to  the  premises 
conveyed  **  or  therewith  usually  held,  used,  occupied,  or 
enjoyed,  or  accepted,  reputed,  deemed,  taken,  or  known 
as  part,  parcel,  or  member  thereof,**  been  inserted  in  the 
deed  there  before  the  Court,  no  way  would  have  beeo 
held  to  pass  under  the  word  '<  appurtenances**  in  the 
habendum,  but  one  which  was  a  way  legally  incident  to 
the  enjoyment  of  the  property.  The  insertion  of  those 
words,  however,  led  the  Court,  I  think  rightly,  to  the 
conclusion  that  the  word  ''appurtenances^  was  capable  of 
receiving  a  more  enlarged  meaning  from  the  context,  and 
was,  consequently,  ''  not  confined  to  that  which  is  in  legal 
strictness  an  appurtenant,  such  as  an  easement,  the 
enjoyment  whereof  has  never  been  interrupted  by  unity 
of  possession  or  extinguished  by  unity  of  seisin,  but  that 
it"  would  "let  in  and  comprehend  the  right  of  way 
which''  had  been  ''usually  held,  used,  occupied,  or 
enjoyed  with  the"  "estate,  as"  "expressed  in  the  ope- 
rative part  of  the  deed  itself."  They  added,  "  The  deed 
itself  forms  a  glossary  for  the  word,  by  which  glossary  it 
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is  to  be  interpreted."  If  we  could  discover  from  the 
deed  in  the  present  case  any  words  indicating  an  inten- 
tion to  pass  other  than  legal  incidents  to  the  property  as 
''  appurtenant'^  thereto,  we  might  put  a  construction  upon 
it  in  favour  of  the  intention.  But  there  are  no  such 
words  to  be  found  in  the  deed.  It  is  also  said  that  this 
case  is  one  of  that  class  of  which  Pyer  ▼•  Carter  (a)  is  an 
instance,  in  which  the  enjoyment  of  an  easement  over 
property  has  been  held  to  pass  by  implication,  as  an 
apparent  and  necessary  part  of  the  grant  of  the  property. 
In  Pyer  v.  Carter  {a)  it  was  held  that  the  purchaser  of  a 
house  was  entitled,  without  any  express  reservation  or 
grant,  to  the  use  of  a  drain  running  from  it  under  an 
adjoining  house ;  on  the  ground  that  he  purchased  the 
house  as  it  was,  and  that  the  use  of  this  drain  was  neces- 
sary to  it  The  principle  of  that  case  would  have  been 
applicable  to  the  present,  had  there  been  any  proof  that 
the  way  now  in  dispute  was  a  way  of  necessity.  But 
such  proof  is  wholly  wanting. 


1860. 


Worthing- 
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CaoifPTON  J.  I  am  of  opinion  that  my  brother 
Williams  was  quite  right  at  the  trial,  and  that  we  cannot 
enter  the  verdict  for  the  plaintiff  upon  the  findings  of  the 
jury.  We  are  asked  to  do  so  upon  the  finding  that  there 
had  been  an  actual  use  of  the  way,  up  to  the  time  of  the 
partition ;  although  it  is  not  found  that  the  way  was  used 
of  necessity.  Mr.  GaUf  in  his  work  on  easements,  states 
very  clearly  the  class  of  easements  which  pass  by  impli- 
cation. At  p.  76  (3rd  ed.)  he  says,  ^'  Where  such  ease- 
ments are  in  their  nature  continuous  and  apparent,  they 
pass  upon  a  severance  of  the  tenements,  by  implication 
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of  law,  without  any  words  of  new  grant  or  conveyance. 
Indeed,  properly  speaking,  such  easements  are  not  re- 
vived, but  newly  created,  by  an  implied  grant.*'  "The 
same  observation  applies  to  easements,  commonly  called 
'  of  necessity.' "  He  adds:  •*  other  easements,  such  as  ordi- 
nary rights  of  way,  will  not  pass  upon  a  severance  of  the 
tenements,  unless  the  owner  '  uses  language  to  shew  that 
he  intended  to  create  the  easement  de  novo.'"  The  last 
words  of  this  passage  are  those  of  Bayley  B.  in  Barhnov, 
Rhode8{a) ;  in  which  case  a  question  was  raised,  which  does 
not  here  arise,  whether  parol  evidence  was  admissible  in 
explanation  of  the  terms  of  a  deed  of  grant.  We  are  also 
asked  to  say  that  the  way  in  dispute  in  the  present  case 
passed  under  the  word  "appurtenances"  in  the  deed  of 
January f  1820.  But  in  James  v.  Plant  (&),  which  is  relied 
upon  in  support  of  that  contention,  language  was  used  in 
the  deed  of  partition  which  shewed  that  the  intention  of  the 
parties  was  that  the  way  should  pass,  and  the  Court  held 
that  the  subsequent  general  word  "appurtenances"  might 
be  properly  construed  in  a  sense  wide  enough  to  give 
efiect  to*  that  intention.  In  the  present  case  the  parties 
have  not  used  apt  words  in  the  deed  to  express  an  inten- 
tion to  pass  the  way  in  dispute,  and  the  gencFal  words 
which  follow  the  description  of  the  property  intended  to 
bi^  conveyed  do  not  add  to  or  alter  the  previous  words  of 
conveyance.  It  is  said  that  this  way  passed,  as  being  an 
apparent  and  continuous  easement.  There  may  be  a 
class  of  easements  of  that  kind,  such  as  the  use  of  drains 
or  sewers,  the  right  to  which  must  pass,  when  the  pro- 
perty is  severed,  as  part  of  the  necessary  enjoyment  of 
the  severed  property.     But  this  way  is  not  such  an 


(fl)  lafM.  448. 
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easement     It  would  be  a  dangerous  innovation  if  the        lS60. 
jury  were  allowed  to  be  asked  to  say,  from  the  nature  of    woethisg- 
a  road,  whether  the  parties  intended  the  right  of  using  ^^" 

it  to  pass.  ♦  It  may,  besides,  be  very  naturally  supposed      GmgoN. 
to  have  been  the  intention  of  the  parties  that,  on  the 
partition  of  the  property,  all  ways  not  incident  to  the 
separate  enjoyment  of  each  of  the  severed  portions  should 
cease. 

Hill  J.  I  am  of  the  same  opinion.  I  found  my 
judgment  upon  this,  that  there  is  nothing  in  the  deed  to 
indicate  that  the  parties  intended  to  use  the  word 
'^appurtenances'*  in  any  other  than  the  strict  legal  sense 
of  the  word ;  and  that  the  right  of  way  claimed  by  the 
plaintiff  is  not  within  that  sense. 

Rule  dischaiged. 


Bannistbb  against  Hyde  and  Collins,         j^^isth 

^HE   declaration  stated   that  defendant   broke  and  The  man  in 

entered  plaintiff's  shop  and  dwelling-house,  and  broke  goods  dis- 

open  the  outer  and  other  doors  of  the  said  shop  and  ^^^^  ha^ng 

dwelling-house,  and  severed  and  removed  from  the  said  Jouaefo^Sio 

shop  and  dwelling-house  divers  trade  and  other  fixtures  P^J^^L 

of  plaintiff,  and  seized  plaintiff's  goods,  and  converted  found,  on  his 

*^    ^  A  o  return,  the 

the  said  fixtures  and  goods  to  defendant's  own  use,  and  door  purposely 

wrongfully  deprived  plaintiff  of  the  use  and  possession  him  by  ^ 

,  ^  tenant,  and 

tnereot.  broke  it  open 

for  the  pur- 
pose of  re- 
entering.   Held  that»  there  being  no  OTidence  of  an  abandonment  of  the  distress,  the  man 
in  possession  was  justified  in  so  re-entering. 
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1860.  Plea.     Not  guilty,  by  stat  11  Cr.  2.  c.  19.  s.  21.  Issue 

Bannister     thereon. 

jj^i)B.  At  the  trial,  before  Blackburn  J.,  at  the  Surrty  Sum- 

mer  Assizes,  1859,  it  appeared  that  the  pluntiff  was 
tenant  of  the  shop  and  dwelling-house  in  question  to 
the  defendant  Hyde;  and  that,  on  29th  April,  1859,  the 
other  defendant  Cotlins,  a  broker  employed  by  Hyde  for 
the  purpose,  levied  a  distress  upon  the  premises  for  a 
quarter's  rent  in  arrear.  A  man  named  MitqheU  was 
put  into  possession  of  the  distress,  and  remained  in 
*  possession  till  4th  May  following ;  when  he  went  oat  of 
the  house  for  a  short  time  to  get  some  beer,  and  on  his 
return  found  that  the  plaintiff  had  locked  him  out.  The 
plaintiff  refused  to  allow  him  to  re-enter,  whereupon 
Mitchell,  with  the  sanction  of  both  defendants,  broke 
open  the  back  door,  and  re-entered;  not  being  otherwise 
able  to  obtain  an  entrance.  The  goods  were  condemned 
on  the  following  day. 

The  learned  Judge  was  of  opinion  that  this  re-enby 
was  justifiable  under  the  circumstances,  and  he  directed 
the  plaintiff  to  be  nonsuited. 

Doyle,  in  last  Michaelmas  Term,  obtained  a  rule,  call- 
ing on  the  defendants  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside  and  a  new  trial  had,  on  the 
ground  that  the  learned  Judge  ought  not  to  have 
directed  a  nonsuit. 

'Malcolm  now  appeared  to  shew  cause,  but  the  Court 
called  upon  Doyk  to  support  the  rule. 

Doyle,  in  support  of  the  rule.  The  man  in  possession 
had  no  right  to  break  open  the  outer  door  to  regain 
admission.     The  plaintiff  cannot,  perhaps,  contend  that 
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the  distress  had  been  abandoned;  but  the  man  in  posses-  1860. 
sion  was  certainly  not  ejected  by  the  tenant,  but  went  bannibteb 
out  voluntarily,  for  a  purpose  of  his  own.  No  doubt  he  htm. 
intended  to  return ;  but  he  had  no  right  to  regain  admis- 
sion by  force.  The  person  who  put  him  in  possession 
ought  to  have  made  arrangements  to  prevent  the  necessity 
of  his  leaving  the  house.  [^Blackburn  J.  He  had  his 
meals  in  the  house ;  but  went  out  for  some  drink.  I  did 
not  put  it  to  the  jury  whether  he  went  out  for  a  reason- 
able purpose.]  Stoann  v.  The  Earl  of  Falmouth  (a)  will 
probably  be  relied  on  for  the  defendants.  '  But  that  case 
merely  decides  that  it  is  not  necessary  for  the  landlord, 
on  distraining  goodd,  to  leave  any  one  in  possession  of 
them ;  and  is  no  authority  to  shew  that  where  some  one 
in  possession  chooses  to  leave  the  house  he  may  break 
it  open  to  regain  admission.  Russell  v.  Rider  {b)  shews 
that  such  an  act  b  illegal.  [Crompton  J.  In  that  case 
the  length  of  time  which  elapsed  before  re-entry  was 
made  was  considered  as  evidence  of  an  abandonment  of 
the  distress:  if  there  had  been  no  abandonment,  there 
would  have  been  a  right  to  re-enter.  Blackburn  J.  That 
case  is  rather  against  the  plaintiff.]  The  question  here 
is,  whether,  at  all  events,  there  was,  under  these  circum- 
stances, any  right  to  re-enter  by  force.  [Blackburn  J. 
In  Eagleton  v.  Gutteridge  (c)  it  was  held  that  there  was.] 
There  the  man  in  possession  had  been  forcibly  ejected. 
[Crompton  J.  Does  not  the  keeping  out  the  man  in 
possession,  the  goods  distrained  being  still  in  gremio  legis, 
come  to  the  same  thing?]  The  re-entry  ought  not  to 
be  made  in  any  way  likely  to  lead  to  a  breach  of  the 
peace.     That  seems  to  be  the  view  taken  by  the  Court 

{a)  SB.^a  456.  (h)  6  C.  ^  P,  416. 

(c)  11  AT.  #  r.  465. 

VOL.   II.  2    T  E.    &    E. 


630  HILARY  VACATION. 

I860.       in  Bich  v.  Woolkjf  (a).     [W^himan  J.     Have  you  any 
fiANRiBTBE    Autliority  foF  the  distinction  between  a  forcible  putting 
Hym.       ^"^  ^^^  *  forcible  keeping  out?]  There  does  not  appear 
to  be  any  direct  authority  upon  that  point     In  Dod  v. 
Monger  {b)  it  was  held  that»  where  the  distrainer  bad 
quitted  possession  of  the  goods,  the  retaking  possession 
of  them  by  the  tenant  was  not  a  rescons.   But  Bayleyi.^ 
in  Swann  v.  The  Earl  of  Falmouth  (c),  points  out  that 
Dod  V.  Monger  (i)  must  be  ^nsidered  with  reference 
to  the  state  of  the  law  at  the  time  when  it  occurred,  that 
is,  before  stat.  11  G.  2.  c.  19.;  until  the  passing  of  which 
statute  the  landlord  had  no  right  to  keep  the  goods  on 
the  premises,  and,  therefore,  if  he  quitted  possession 
whilst  the  goods  remained  on   the  premises,  would  be 
held  to  have  abandoned  the  distress.     [Crompton  J.    I 
doubt  whether,  in  the  present  case,  there  was  even  a 
retaking  at  all.     Had  the  man  in  whose  charge  the 
goods  were    really   given   up  possession,  even  for  a 
moment?]     In  Blades  v.  Arundak(d),  which  was  an 
action  of  trespass  by  the  sheriff  against  the  landlord  for 
distraining  goods  previously  seized  under  a  fi.  fa.,  it 
appeared  (hat  the   sheriff's  o£Scer  had  gone  to   the 
house,  and,  after  giving  notice  to  the  debtor  of  the  writ, 
laid  his  hand  on  the  table,  saying,  **I  take  this  table," 
locked  up  his  warrant  in  the  drawer,  took  the  key,  and 
went  away,  leaving  no  one  in  possession.    Lord  JSUen' 
borough  said,  <*  The  question  here  is  whether  by  quitting 
the  premises  after  the  seizure,  and  leaving  no  one  in 
charge  of  the  goods,  he  did  not  relinquish  the  possesion.*' 
**In  this  case,  what  is  there  to  shew  a  continuance  of  the 
possession  after  the  oflScer  who  made  the  seizure  with- 
drew ?*'  But,  even  if  possession  had  not  been  abandoned 

(a)  7  Bififf.  651.  (A)  6  Mod.  216. 

(c)  SB.fC.  466.  (d)  1  Af.  #  5.  711. 
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in  the  present  case,  the  question  still  remains,  whether        1860. 
the  re-entry  might  be  forcibly  made.     If  the  landlord     bannister 
could  not  break  the  outer  door  for  the  purpose  of  making        Hydk. 
the  distress  (and  in  Brown  v.  Glenn  (<?)  it  was  held  that 
he  could  not  break  open  even  the  door  of  a  stable  not 
within  the  curtilage),  it  is  difficult  to  see  how  he,  or  the 
man  in  possession  (who  could  have  no  greater  power  than 
the  landlord),  could  break  open  the  outer  door  for  the 
purpose  of  regaining  possession  of  the  goods  distrained. 

WiOHTMAN  J.  I  am  of  opinion  that  the  nonsuit  was 
right.  It  was  decided,  in  Swann  v.  The  Earl  ofFaU 
mouth  (i),  that  the  quitting  possession  of  goods,  by  the 
landlord,  after  he  had  distrained  them,  was  not  necessarily 
an  abandonment  of  the.  distress.  In  the  present  case 
there  was  no  evidence  of  an  abandonment,  but  the 
contrary.  The  man  quitted,  for  a  short  time,  the  house 
in  which  the  goods  were,  but  clearly  had  no  intention 
of  abandoning  them.  On  his  return,  he  found  the  door 
locked  against  him ;  that  placed  him  in  the  same  position 
as  if  he  bad  been  forcibly  ejected  from  the  house,  and 
therefore,  as  was  held  in  Eagleton  v.  Gutteridge  (e),  gave 
him  the  right  to  break  open  the  outer  door,  if  necessary, 
to  regain  possession. 

Crompton  J.  If  the  question  were,  whether  there 
was  a  strict  necessity  for  the  man  in  possession  leaving 
the  house,  the  case,  perhaps,  would  not  have  been  pro- 
perly put  to  the  jury.  But  I  think  my  brother  Black- 
bum  was  right  in  acting  on  the  authority  of  Swann  v. 
The  Earl  of  Falmouth  (A).    According  to  that  case,  what 

(a)  16  C.  B.  264.  (ft)  BB.^C.  466. 

(r)  11  Jlf.^fr.  465. 

2  T  2 
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^  1S60.  was  (lone  by  the  man  in  possession,  even  if  not  a  matter 
Bankistkk  ^f  strict  necessity,  was  not  necessarily  an  abandonment  of 
Htdb.  ^^^  distress:  and,  when  it  was  once  admitted  that  there 
was  no  evidence  of  abandonment,  the  plaintiflTs  case  was 
at  an  end.  During  the  temporary  absence  of  the  roan 
in  possession,  the  goods  remained  in  the  custody  of  the 
law ;  and,  on  his  being  forcibly  kept  out,  which  amounted 
to  the  same  thing  as  his  being  forcibly  turned  out,  he 
was  justified,  as  was  laid  down  in  Eagkton  v.  Gutter- 
idge  (a),  in  breaking  open  the  door  in  the  exercise  of 
his  right,  not  to  retake  (for  he  had  not  abandoned), 
but  to  retain  possession  of  the  goods  distrained. 

Blackburn  J.  I  also  am  of  opinion  that  the  non- 
suit was  right.  There  was  evidence  to  go  to  the  jury 
that  the  man  in  possession  went  out  of  the  house  for  a 
purpose  of  his  own,  perhaps  not  a  necessary  one,  and 
that  he  found  the  door  locked  against  him  on  his  return. 
I  directed  the  jury,  first,  that,  if  he  went  out  with  the  inten- 
tion of  returning,  the  distress  had  not  been  abandoned  in 
point  of  law;  and  I  directed  them, secondly,  that,  in  such 
case,  he  was  justified  in  using  force,  if  necessary,  for  the 
purpose  of  re-entering.  The  counsel  for  the  plaintiflF, 
upon  this,  elected  to  be  nonsuited.  Eagkton  v.  Gutter^ 
idge  (a)  is  a  concUisive  authority  that  the  person  in  pos- 
session, if  kept  by  force  from  the  actual  possession  of 
goods  distrained  and  in  his  constructive  possession,  has 
a  right  to  use  force  for  the  purpose  of  re-entering  upon 
such  actual  possession. 

Rule  discharged. 

(a)  11  M.  #  W,  465. 
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1860. 


Alcock  and  others  aqainst  Wilshaw.  Tueaday, 

•^  February  Uth. 

EJECTMENT.     Writ  dated  4th  April,  1859,  and  Where  the 
defendant  in 
directed  "  to  James  Wihhaw^  (defendant)  ^*  and  all  cjjectment 

persons  entitled  to  defend  the  possession  of  a  messuage  defend  for  the 

or  tenement,  farm,  lands  and  premises,  with  the  appur-  ^nd mentioned 

tenanecs,  situate  at  Southlow,  in  the  parish  of  Cheddleton,  "^J^^yUn- 

in  the  county  of  Stafford,  to  the  possession  of  which  the  **^**  ^his*"^ 

plaintiffs,  or  some  or  one  of  them,  claim  to  be  entitled,  title  to  the 

possession  of 

and  to  eject  all  others."     The  defendant,  on  11th  April,  part  only  of 

the  land,  the 
appeared  to  the  writ,  and  defended  *^  for  the  whole  of  the  verdict  is  not 

,       ,  ^,         .  .        j„  to  be  entered 

land  therein  mentioned.  in  a  general 

At  the   trial,  before  Willes  J.   at   the   Staffordshire  J^^tSbut 

Summer  Assizes,  1859,  it  appeared,  from  the  opening  of  Q^^i^^f  fjf 

the  plaintiffs'  counsel,  that  the  defendant  was  the  tenant  land  as  to 

*^  ^    ^  ^  which  he  suc- 

of  a  farm,  consistinir  of  a  farm-house  and  buildings  and  ceeds;  accord- 

'  ,         .  .  ^  ,   .        ing  to  sect.  180 

land,  situate  as  described  in  the  writ,  of  which  the  plain-  ofTheComroon 

tiffs  had  become  landlords  by  purchase ;  and  the  plaintiffs  Act,  1852,  and 

gave  the  defendant,  in  September,  1858,  due  notice  to  to  that  Act, 

quit  on  25th  March,  1859:  on  which  day  the  defendant  ^<>™N<^- 17- 

gave  up  the  chief  part  of  the  land,  but  claimed,  under  a 

custom  of  the  country,  to  retain  possession  of  the  house 

and  stables,  and  a  piece  of  land,  called  Boosty  Pasture, 

till  old  May  Day,   12th  May,    1859.     The    writ  was 

accordin^^ly  issued  on  4lh  April,  and,  on  21st  April,  the 

house,  stables,  and  piece  of  land,  were  also  given  up  by 

the  defendant  to  the  plaintiffs. 

On  these  facts,  which  were  admitted  on  both  sides, 

the  learned  Judge  directed  a  general   verdict  for  the 
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1860.  plaintiffs,  and  refused  to  try  the  question  as  to  the  custom 
Alcock  of  the  country,  as  being  immateriaL 
WiLsiiAw.  PhipsoTiy  in  last  Michaelmas  Term,  obtained  a  rule 
calling  on  the  plaintiffs  to  shew  cause  why  there  should 
not  be  a  new  trial  as  for  a  misdirection  by  the  learned 
Judge ;  on  the  grounds,  first,  that  the  action  must  be 
considered  to  have  been  brought  for  the  possession  of 
the  premises  of  which  the  defendant  was  in  possession 
at  the  date  of  the  writ,  and  that  it  was  not  necessary  for 
the  defendant  to  limit  his  defence  to  that  part;  and, 
secondly,  that,  even  if  otherwise,  the  defendant  was 
entitled  to  have  the  cause  tried,  in  order  to  shew,  if  he 
was  able,  that  he  was  entitled,  at  the  date  of  the  writ,  to 
the  possession  of  part  of  the  premises ;  and  that  in  such 
case  he  would  be  entitled  to  the  costs  of  his  defence  as 
to  the  part  for  which  he  succeeded,  and  that  the  learned 
Judge  had  no  right  to  direct  a  general  verdict  for  the 
plaintifiB.     He  cited  Doe  d.  Botoman  v.  Lewis  (a). 

Scotland  and  H.  Matthews  now  shewed  cause.  Under 
the  procedure  in  ejectment,  as  now  regulated  by  The 
Common  Law  Procedure  Act,  1852  (A),  the  plaintifls 
were  entitled  to  have  the  verdict  entered  generally  for 
them  ;  the  defendant  having  entered  an  appearance  and 
defended  for  the  whole  of  the  land,  and  having  admitted 
the  title  of  the  plaintiffs  as  to  part  The  case  is  analogous 
to  that  under  the  old  practice,  where  the  defendant  in 
ejectment  had  entered  into  the  ordinary  general  consent- 
rule;  after  which  the  plaintiff  was  entitled,  if  he  succeeded 
as  to  any  part  of  the  premises,  to  a  general  verdict, 
taking  out  execution  for  more  at  his  peril ;  Doe  d.  Daven" 

(fl)  13  M,  #  W,  241.  (6)  Sut.  15  &  16  Vict,  e.  76. 
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port  y.  Rhodes  (a).  Lord  Abinger  C.  B.  there  pointed  i860, 
out  that  if  a  defendant  wished  to  entitle  himself  to  the  alcock 
costs  as  to  the  part  of  the  premises  with  respect  to  which  wiiIhaw. 
he  succeeded,  his  proper  course  was  to  state  specifically 
in  the  consent- rule  for  what  part  he  meant  to  defend. 
And  his  Lordship  distinguished  Doe  d.  Errington  v. 
Errington  (i),  oa  the  ground  that  the  judgment  of 
Coleridge  J.  in  that  case  assumed  that  the  verdict  had 
been  entered  distributivelj  by  arrangement  between  the 
parties.  In  Doe  tl.  Bowman  v.  Lewis  (c),  which  was 
relied  on  by  the  other  side  when  the  rule  was  moved, 
the  defendant  had  given  the  lessors  of  the  plaintiff 
specific  notice,  by  the  consent-rule,  for  what  premises 
he  defended.  That  decision,  therefore,  does  not  overrule 
Doe  d.  Davenport  v.  Rhodes  (a),  in  which  the  consent-rule 
was  general.  In  the  present  case,  the  defendant  ought 
to  have  given  notice  confining  the  defence  to  part  of  the 
premises,  in  pursuance  of  sect  174  of  The  Common  Law 
Procedure  Act,  1852.  [Hill  J.  By  sect.  180,  the  issue 
in  ejectment  is  to  be  tried  in  the  same  manner  as  in 
other  actions,  and  '*  the  question  at  the  trial"  is  to  ''  be, 
whether  the  statement  in  the  writ  of  the  title  of  the 
claimants  is  true  or  false,  and,  if  true,  then  which  of  the 
claimants  is  entitled,  and  whether  to  the  whole  or  part, 
and  if  to  part,  then  to  which  part  of  the  property  in 
question ;  and  the  entry  of  the  verdict  may  be  made  in 
the  form  contained  in  the  schedule  (A)"  <^  marked  No. 
17,  or  to  the  like  effect,  with  such  modifications  as  may 
be  necessary  to  meet  the  facts.''  Does  not  this  section 
provide  for  the  entry  of  the  verdict,  in  every  case, 
according  to  the  facts  ?    Such  seems  to  have  been  the 

(a)  11  M.  #  W,  600.  ib)  4  2>ew.  602. 

(c)  13  M,  t  W.  241. 
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1860.  opinion  of  this  Court  in  EOiss  v.  Elliss  (a).]  Sect.  180 
Aloock  ^^^^  ^®  ^^^^  '^^  connection  with  sect.  174,  and  cannot 
WilIhaw.  •PP^y  wlicre  the  defendant  has  entered  a  general  appear- 
ance. [Crompton  J.  Why  should  not  the  defendant  be 
taken  to  have  appeared  to  defend  for  the  whole  and  aluo 
for  each  specific  part  of  the  premises?  From  Phytkian 
V.  White  (i)  to  Traheme  v.  Gardiner  (c)  the  Courts 
have  always  construed  distributively  all  pleadings  that 
would  possibly  admit  of  such  a  construction.  And 
sect.  75  of  The  Common  Law  Procedure  Act,  1852,  now 
requires  tliem  to  do  so.  An  appearance  in  ejectment  is 
certainly  not  a  pleading,  but  it  is,  under  the  new  prac- 
tice, analogous  to  the  plea  of  Not  guilty  under  the  old ; 
which,  in  Doe  d.  Bowman  v,  Lewis  (d)  was  held  to  be 
distributable.]     Sect.  75  does  not  apply  to  ejectment. 

J.  J.  Powellf  contri,  was  not  heard. 

Per  Curiam  (e).  For  the  present  purpose,  it  must 
be  assumed  that  the  defendant  could  have  succeeded  in 
disproving  the  plaintiffs*  right  to  the  possession  of  part 
of  the  premises  in  question.  The  rule,  therefore,  must 
be  absolute  for  a  new  trial,  unless  the  plaintiffs  consent 
to  enter  the  verdict  for  the  part  to  which  they  are 
entitled,  according  to  sect.  180  of  The  Common  Law 
Procedure  Act,  1852,  and  the  form  No.  17  in  Schedule 
(A). 

Rule  absolute  accordingly. 

(a)  E,  B.  4-  E.  81.  (b)  IM.^W,  216. 

(<?)  SE^B.  161.  {d)  13  M.  fWrMl. 

(<)  W^htman,  OrompUm  and  HiU  Js. 
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18e>0. 


BeECHEY   against  BbOWN,  Wtdneaday, 

^  February  Idth. 

[Reported  E.  B.  §•  E.  796.] 


In  the  arbitration  between  Mabsack  and      Saturday, 

__  f9bruary26th. 

Webbeb. 


"XTEEDHAM,  in  Easter  Term,  1859,  obtained  a  rule  Thededara- 

jL  T  ,  tion  in  an 

(which  was  enlarged  from  Term  to  Term  till  Hilary  action  of  AT. 
Term,  1860),  on  behalf  of  William  Webber^  calling  upon  two  counts !" 
Blackall  Martack  to  shew  cause   "  why   one   of  the  ^®^em^t 
Masters  of  this  Court  should  not  be  at  liberly  to  tax  the  ^^^^  ^^  f 

•^  surgeon  s  busi- 

defendant's  costs  in  an  action  of  Marsack  v.  Webber,  and  ^f^  y>  ^-^ 

alleging  three 

also  the  costs  in  the  issues  and  matters  found  by  the  breaches ;  the 

second,  for 

arbitrator  in  his  favour  in  the  reference  and  award.**         fraud  by  W. 

in  inducing  M, 
to  enter  into 
the  agreement  By  the  pleas,  W.  denied  the  first  two  breaches  in  the  first  count,  paid 
money  into  Court  as  to  tne  third  breach,  and  pleaded  Not  guilty  to  the  second  count. 
After  issue  joined  on  the  pleas,  the  parties,  by  agreement,  referred  all  disputes,  differences 
and  accounts  between  tnem  to  an  arbitrator ;  the  costs  of  the  reference  and  award, 
including  such  costs  of  the  cause  as  might  be  taxed,  to  abide  the  event  of  the  award. 

The  disputes,  differences  and  accounts  referred,  all  arose  out  of  the  agreement  sued  on 
in  the  first  count  of  the  declaration. 

The  arbitrator  awarded  in  favour  of  W.  in  respect  of  the  charges  of  fraud ;  in  fiftvour 
of  3f.  on  the  accounts:  awarding  that  W.  should  pa^  M,  a  certain  sum  in  respect  of  the 
latter,  and  that,  except  as  to  the  matters  decided,  neither  party  had  any  claim  against  the 
other. 

Held  that,  upon  this  finding,  neither  party  was  entitled  to  any  costs:  WightTnan, 
Crompton  and  HiU  Js.  holding  that  where  two  parties  agree  to  refer  several  disputes  to 
arbitration,  and  use  the  wor£  "  the  costs  of  the  reference  and  award  are  to  aoide  the 
event  of  the  award,"  the  costs  are  not  distributable,  but  there  must  be  a  general  event 
of  the  award  altogether  in  favour  of  one  party,  to  entitle  him  to  costs ;  Cockbum  C.  J. 
agreeing  in  the  decision,  on  the  ground  that  ail  the  matters  referred  had  arisen  out  of 
one  dispute  with  respect  to  one  original  subject  matter ;  but  declining  to  decide  whether 
or  not,  where  the  matters  referred  are  clearly  distinct  and  separate,  the  "  eyent"  of  the 
award  may  be  construed  as  "  events,"  so  as  to  make  the  costs  distributable  according  to 
the  arbitrator's  finding. 
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I860.  I^  appeared  from  the  affidavits  on  either  slde^  that 

"^  Webber  and  Marsack  were  surgeons,  and  that,  on  16lh 

^^*nd°^  October,  1855,  they  entered  into  an  agreement,  by  which, 
Webbbb.  nfte|.  reciting  that  Webber  had  practised  for  several  years 
as  a  surgeon,  and  had  established  a  considerable  practice 
in  Normckf  and  that  Marsack  was  desirous  of  establish- 
ing himself  there  as  a  surgeon,  it  was,  so  far  as  is  now 
material,  agreed:  First,  that  Webber  should  introduce 
Marsack  to  his  patients  as  far  as  possible,  and  that,  in 
consideration  of  such  introduction,  and  of  the  services  to 
be  rendered  by  Webber  to  Marsack^  the  latter  should  pay 
to  Webber,  within  one  week  from  that  date,  350/.,  and 
should,  in  addition,  allow  him  such  share  in  the  net 
profits  of  the  two  in  their  profession  as  thereinafter  men- 
tioned. Third,  that  Webber  should  render  to  Marsack 
his  best  advice  and  assistance  in  all  matters  connected 
with  his  profession.  Fourth,  that  Marsack  should  keep 
a  regular  account  of  all  receipts  and  payments  in  their 
professional  practice,  and  submit  it  at  all  reasonable 
times  to  Webber ^  on  request.  Eighth,  that  Marsack 
should,  quarterly,  pay  to  Wdber,  or  account  to  him*  for, 
one  moiety  of  the  net  profits.  Eleventh,  that  if  Webber 
should  discontinue  his  advice  and  retire  from  business, 
Marsack  should,  within  three  months  of  notice  from  him 
to  that  effect,  pay  to  him  the  further  sum  of  250/. 
Lastly,  that,  in  case  of  any  dispute  or  difference  touch- 
ing that  agreement  or  the  8ubject*matter  of  it,  such 
dispute  or  difference  should  be  referred  to  two  persons, 
one  to  be  chosen  by  each  party,  or,  in  case  the  said 
arbitrators  could  not  agree,  to  an  umpire,  and  that  the 
decision  of  such  arbitrators  or  umpire  should  be  final. 

Disputes  subsequently  arose  between  the  parties,  and, 
in  June,  1857,  Marsack  brought  an  action  against  Webber 
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in  the  Court  of  Exchequer.     In  the  first  count  of  the        i860. 

declaration,  after  setting  out  the  above  agreement,  the  ^ 

plaintiff  alleged,  as  breaches,  that  the  defendant  made      Mabsack 

,  and 

default  in  introducing  the  plaintiff  to  the  defendant's      Wbbbeb. 

patients,  and  in  rendering  to  him  his  best  assistance  and 
advice ;  and  that,  although  divers  disputes  and  differences 
had  arisen  between  them  touching  the  agreement  and 
the  subject-matter  thereof,  and  although  the  plaintiff  was 
ready  and  willing  to  refer  the  same  to  arbitration,  the 
defendant  would  not  so  refer  them,  or  choose  an  arbitra- 
tor, &c. ;  contrary  to  the  agreement :  whereby  the  defen- 
dant was  injured  in  his  practice  and  put  to  expense  in 
settling  the  disputes  otherwise  than  by  arbitration.  The 
second  count  alleged  that  the  defendant  "  falsely  and 
maliciously  represented  to  the  plaintiff  that  certain 
papers  enclosed  by  the  defendant  in  a  certain  letter 
would  more  fully  convey  to  the  plaintiff  the  defendant's 
position  in  the  way  of  his  profession  of  a  surgeon  than 
the  defendant  had  time  to  do  in  writing;  and  that  his 
(the  defendant's)  business  produced  about  1200/.  per 
annum;  and  that  he  (the  defendant)  could  give  the 
plaintiff  in  the  way  of  his  profession  as  a  surgeon  first- 
rate  introductions ;  and  that  he  (the  defendant)  had  in 
the  way  of  his  profession  his  full  share  of  consultations, 
and  that  he  attended  in  the  way  of  his  business  the  prin- 
cipal families  in  Norwich  and  the  neighbourhood,  and 
that  his  practice  was  among  the  best  families  in  Norfolk 
and  the  adjoining  counties;  and  the  defendant  falsely 
and  maliciously  and  deceitfully  concealed  from  the 
plaintiff  that  an  hospital,  to  which  the  defendant  was  in 
the  way  of  his  profession  attached  as  surgeon,  was  then 
in  a  failing  condition  and  likely  to  be  discontinued." 
The  count  then  averred  that  all  the  above  representations 
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1860.       were  UDtrue,  and  that  the  defendant  knew  of  their  un- 

5^  truth,  and  knew  of  the  facts  so  concealed  by  him  from 

^'^^t^     the  plaintiff.     It  then  concluded  thus.     "By  means 

W  EBBEJL     whereof  the  plaintiff  was  induced  to  enter  into  the  said 

agreement  of  16th  October^  1855,  in  the  first  count  set 

forth,  and  to  pay  to  the  defendant  the  said  sum  of  350i!. 

in  that  agreement  mentioned,  and  to  become  liable  to 

pay  the  said  further  sum  of  250/.,"  and  to  take  a  larger 

house  than  was  suitable  for  carrying  on  the  whole  of  the 

business,  &c. 

Pleas.  1.  To  so  much  of  the  first  count  as  alleged 
that  the  derendant  made  default  in  introducing  the 
plaintiff  to  the  defendant's  patients;  That  the  defendant 
did  not  make  the  alleged  default.  2.  To  so  much  of 
the  first  count  as  alleged  that  the  defendant  made  default 
in  rendering  to  the  plaintiff  the  defendant's  best  assist- 
ance and  advice ;  That  the  defendant  did  not  make  the 
alleged  default  3.  As  to  the  breach  lastly  alleged  in 
the  first  count;  Payment  of  40*.  into  Court.  4.  To  the 
second  count ;  Not  guilty.  Issues  were  joined  on  the 
1^,  2nd  and  4th  pleas,  and  to  the  third  plea  there  was  a 
replication  of  damages  ultr&  the  40«. 

Issue  was  joined  on  the  replication  on  16th  July,  1857. 
On  25th  Jufyy  1857,  an  agreement  to  refer  the  action 
was  entered  into,  and  the  action  was,  on  the  same  dsy, 
discontinued.  The  agreement  of  reference  was  dated 
28thJi//y,  1857,  and  was,  so  far  as  is  material,  as  follows. 
**  This  agreement,  made  28th  July,  1857,  between  B» 
Marsack,  of  Norwich,  surgeon,  and  fP.  Webber^  of  the 
same  city,  surgeon.  Whereas,  by  agreement  bearing 
date  16th  October,  1855,  the  above  named  parties  agreed 
to  carry  on  business  as  surgeons  in  the  said  city ;  and 
whereas  certain  disputes,  differences  and  accounts  have 
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arisen  respecting  the  same ;  and  whereas  it  has  been        1860. 


agreed  that  all   differences  and  accounts  between   the  ^^e 

said  parties  shall  be  referred  to  the  arbitration  oP  (here  ^^^^^^ 
two  persons  were  named^  one  appointed  bj  each  side,  Webbkr. 
and  it  was  recited  that  in  case  of  a  difference  between 
them  it  was  agreed  that  the  reference  should  be  to  an 
umpire  appointed  by  them).  ^'  Now,  therefore,  in  order 
to  avoid  all  litigation,  the  said  B.  Marsackf  for  himself, 
his  heirs,  executors  and  administrators,  and  the  said  W, 
Webber^  for  himself,  his  heirs,  executors  and  adminis- 
trators, do  hereby  agree  that  the  said  disputes,  diffe- 
rences and  accounts  shall  be,  and  the  same  are  accord- 
ingly^  referred  to  the  award,  order  and  arbitration  of  the 
said''  &c.,  '*so  that  the  said**  &a,  <' shall  publish  their 
award  in  writing,  of  and  concerning  the  matters  referred, 
on  or  before"  a  specified  day,  ''And  it  is  hereby 
further  agreed  that  the  said  parties  shall  abide  by  the 
said  award,**  &c.,  ''  and  the  costs  of  and  incident  to  this 
reference,  and  of  the  award  of  the  said  arbitrators  or 
umpire,  as  the  case  may  be,  including  therein  such  costs 
as  may  be  taxed  by  the  proper  officer  of  the  Court,  of  a 
certain  action  brought  by  the  said  B,  Marsack  against 
the  said  W.  Webber  in  the  Court  of  Exchequer  of  Pleas, 
including  the  cost  of  summoning  a  special  jury  (if  any), 
shall  abide  the  event  of  the  said  arbitration  or  umpirage." 
Power  was  given  to  make  the  agreement  a  rule  of  this 
Court,  and  it  was  also  declared  and  agreed  ''  that  4he 
above  named  action  shall,  for  the  purposes  of  this  refer- 
ence, be  discontinued,  and  it  is  discontinued  accordingly." 
On  10th  October^  1857,  an  arbitrator  was  appointed, 
pursuant  to  The  Common  Law  Procedure  Act,  1854. 
At  the  several  meetings  held  before  the  arbitrator,  charges 
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1860.        were  brought  before  him  by  Marsack  against.  fTeMer, 
^  which  were  the  same  as  those  mentioned  in  the  above 

^^a*nd°^  pleadings,  and  a  copy  of  the  declaration  was  delivered 
Webber.  jjy  Marsack  to  the  arbitrator  as  particulars  of  such 
charges ;  but  the  action  itself  was  not  brought  before  the 
arbitrator  as  a  matter  to  be  awarded  on :  accounts  oq 
either  side  were  also  gone  into,  arising  out  of  the  agree- 
ment of  16th  October,  1855.  The  arbitrator  made  his 
award  on  1st  March^  1859,  and  thereby,  after  reciting 
the  above  agreement  of  reference,  he  proceeded  to  make 
his  award  *^  of  and  concerning  the  disputes,  differences 
and  accounts  so  referred,  in  manner  following.  As  to 
the  charges  made  by  the  said  B.  Marsack  against  the 
said  W,  Webber^  that  the  said  W.  Webber  falsely  and 
maliciously  represented'^  [reciting  the  charges  in  the 
words  used  in  the  second  count],  *'  I  find  that  the  said 
W.  Webber  is  not  guilty  of  the  said  charges,  or  of  any  of 
them,  or  of  any  part  thereof;  and  as  to  the  said  accounts 
brought  before  me,  I  find  and  award  that  the  said  W. 
Webber  was  and  is  indebted  to  the  said  B.  Marsack,  in 
respect  thereof,  in  the  sum  of  156^  ISs.  and  no  more; 
and  I  award  and  direct  that  the  said  W.  Webber  do 
pay  the  said  sum  of  156/.  ISs.  to  the  said  B.  Marsack, 
And  I  find  and  award  that,  except  as  aforesaid,  the  said 
B>  Marsack  has  no  claim  or  demand  whatever  against 
the  said  W.  Webber  in  respect  of  the  disputes,  accounts 
and  matters  in  difference  brought  before  me,  or  any  of 
them.  And  I  find  and  award  that  the  said  W.  WeUer 
has  no  claim  or  demand  whatever  against  the  said  B. 
Marsack  in  respect  of  the  said  disputes,  accounts  and 
matters  in  difference,  or  of  any  part  thereof." 

The  Master  having  refused  to  tax  either  party  any 
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costs  without  a  direction  from  the  Court,  the  present        I860, 
rule  was  obtained ;  the  agreement  of  reference  having  ^ 

been  made  a  rule  of  Court.  ^\"rfd  ^'^ 


Webber. 


Eawkinsy  in  last  Hilary  Term,  shewed  cause  (a). 
There  has  been  no  such  event  of  the  arbitration  as  to 
entitle  Webber  to  costs.  The  cases  are  conclusive  gainst 
his  right  to  them.  In  Boodle  v.  Dames  (b)  a  cause  and 
all  matters  in  difference  were  referred  to  arbitration,  with 
a  direction  that  the  costs  of  the  action^  reference  and 
award,  should  abide  the  event  of  the  award.  The  arbi- 
trator having  awarded  some  things  in  favour  of  each 
party,  this  Courts  being  unable  to  say,  upon  the  whole, 
that  the  award  was  in  favour  of  either^  held  that  no 
order  could  be  made  as  to  any  part  of  the  costs ;  although 
the  action  was  in  trespass  and  the  arbitrator  had  found 
that  trespasses  had  been  committed.  Yates  s.  Knight  (c) 
is  to  the  same  effect.  Reeves  v.  McGregor  (d)  shews 
that  the  event  of  an  award  means  the  ultimate  and 
general  event,  not  each  particular  part ;  aiid  Gribble  v. 
Buchanan  (e)  and  Reynolds  v.  Harris  (/)  are  recent 
decisions  to  the  effect  that,  on  a  reference  like  that 
in  the  present  case,  each  party  to  the  reference  must 
pay  his  own  costs  unless  the  general  event  of  the  award 
is  iTX  favour  of  one  of  them.  In  the  present  case,  the 
costs  of  the  action  of  Mnrsack  v.  Webber  were,  by  the 
terms  of  the  submission,  to  be  considered  as  part  of  the 
costs  of  the  reference,  and  the  whole  costs  were  to  abide 

(a)  T%ur8day,  January  12th.  Before  Cockbum  C.  J.,  Wi^httnant 
CrompUm  and  HiU  Js. 

(b)  SA.4'E,  200. 

(c)  2  Binff.  N.  a  277 ;  S,  C,2  Se.  470.  {d)  9  A,  i  E.  576.- 
(e)  18  a  B.  691.  i/)SaB.  N.  8.  267. 
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1860.        the  event  of  the  award.     That  event  having  been  partly 

Re  in  favour  of  each  party^  no  costs  can  be  given  to  either. 

Marsaok 
and 

W«»»»  Lush  and  Need/iam,  contra.     fFd^ber  is  entitled  to  the 

costs  incident  to  so  much  of  the  award  as  is  in  his  favour. 
There  is  no  absohite  rule  of  law  which  requires  the 
Court  to  interpret  the  word '*  event"  as  meaning  one 
absolute  general  event  The  question  is  one  of  con- 
struction,  and  depends  upon  the  intention  of  the  parties 
as  it  is  to  be  collected  from  the  agreement  of  reference. 
In  the  present  case  there  were  two  subject-matters  sub- 
mitted to  arbitration,  requiring  a  distinct  finding  as  to 
each ;  namely^  the  charge  of  fraud,  and  the  question  of 
account.  Upon  one  of  these,  the  charge  of  fraud,  the 
arbitrator  has  found  in  fiivour  of  Webber.  If  WMer  is 
not  entitled  to  part  of  the  costs,  Marsaek  practically  is 
entitled  to  the  whole :  for  by  the  award  WMer  takes 
nothing,  but  merely  escapes  from  the  action ;  whereas 
Marsaek  has  the  awards  as  to  the  money,  in  his  favour. 
The  cases  cited  on  the  other  side  are  not  conclusive  of 
the  present.  Boodle  v.  Davits  {a)  and  Yates  v.  Knightip) 
are  the  decisions  on  which  all  the  others  were  founded. 
In  Boodle  v.  Davies  {a)  the  event  of  the  award  did  not 
determine  the  action,  but  merely  directed  the  extent  to 
which  each  party  was  thereafter  to  enjoy  the  locu9  in 
quo  for  a  trespass  upon  which  the  action  was  brought 
So,  in  Yates  v.  Knight  {b\  the  event  of  the  award  was 
not  the  event  which  the  parties  could  be  said  to  have 
had  in  contemplation  when  they  entered  into  the  sob- 
mission.  In  Gribble  v.  Buchanan  {e)  the  parties  had 
counter  claims  against  each  other ;  and,  by  the  event  of 

(fl)  3^  #£1  200.  (h)  2Bing,  N,  C,  277;  &  C.  2  Ar.470. 

{€)  18  a  B,  691. 
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the  award,  each  partj  succeeded  on  his  claim.    Their        i860. 


inteDtion,  in  going  to  a  reference,  probably  was  that,  un-  Be 

less  one  of  them  succeeded  entirely  and  the  other  failed         and 
entirely,  neither  should  have  any  costs ;  and  the  decision      Webber. 
of  the  Court  rightly  gave  efiect  to  that  intention.     Un- 
less, however,  such  was  the  ground  of  that  decision,  it 
ought  not  to  be  upheld ;  for  it  amounted  to  no  more  than 
a  hasty  adoption  by  the  Court  of  a  passage  in  Russell  on 
Awards^  p.  380  (ed.  2.),  founded  on  Boodle  v.  Davies  (a) 
and  Yates  v.  Knighi{b\  wnich,  it  is  submitted,  do  not  bear 
it  out.    [ESU  J.  In  Gribbk  v.  Buchanan  {c)  it  was  unsuc- 
cessfully urged  for  the  plaintiff  that  he  was  entitled  at  all 
events  to  so  much  of  the  costs  of  the  reference  as  related 
to  the  action ;  he  having  succeeded  as  to  that.]     In 
Beeves  v.  MacChregor  (d)  the  question  was  only  whether 
the  arbitrator  had  exceeded  his  authority  ;  and  the  point 
decided  was  that,  in  ordering  that  the  plaintiflb  should 
be   restrained  on  equitable  grounds  from  proceeding 
to  recover  all  that  which,  on  legal  grounds,  they  were 
entitled  to,  he  had  only  exercised  a  power  necessarily 
resulting  from  the  nature  of  the  reference,  although  he 
bad  in  so  doing  indirectly  exercised  a  jurisdiction  over 
the  costs  of  an  action  at  law,  which  the  plaintifis  had 
brought;  which  costs  were  directed  by  the  reference  to 
abide  the  event  of  the  award.     In  Matlock  Gas  Com- 
pony  V.  Peters  {e)  Lord  Campbell  C.  J.  said :    *'  where 
a  cause  is  referred,  prim&  facie  the  event  of  the  award 
must  mean  the  event  of  the  action  as  decided  by  the 
award."    [Hill  J.     In  the  report  of  that  case  in  Ellis  ^ 
Blackburn  (/)  that  passage  does  not  occur ;  but  Lord 

(fl)  3  ^  #  E.  200.  (h)  2Bing.N.  C.  277;  8.  C.  2  Se.  470. 

(c)  18  a  B.  691.  (<?)  9  ^.  #  E.  676. 

(e)  26L.J.N.S.Q,B.27S.  (/)  6  E.  f  B.  2lb.  217. 

VOL.   II.  2   U  E.   &   E. 
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1860.        Campbell  is  reported  to  have  said:  *'The  submission 
^Q  here   empowers  the   arbitrator   to   order  a  verdict  or 

^and^^      nonsuit;    and   the  award  expressly   directs  a  verdict 
Webbeb.      for  the   plaintiffs;   and   that,   as  to  the  action,  is  the 
event  of  the  award."]     In   Traheme  v.    Gardner  [a\ 
this  Court   treated   issues  as  distributive   in  order  to 
give  the  defendant  the  costs  of  his  successful  defence 
to  a  distinct  part  of  the  plaintiff's  claim.     A  fortiori^ 
it  is  fair  and  equitable  that  upon  a  reference  of  an 
action  like  the  present,  the  declaration  in  which  con- 
tained distinct  counts,  the  costs  should  be  distributable 
according  to  the  matters  on  which  each  party  succeeds. 
It  cannot  have  been  the  intention  of  the  parties  that  the 
defendant  should  not  have  the  costs  of  rebutting  the 
charge  of  fraud  unless  he  also  succeeded  in  repelling  the 
plaintiff*s  money  claim.     In  Reynolds  v.  Harris  (b)  the 
reference  was  of  the  cause  only,  not  of  the  cause  and 
all  matters  in  difference ;  and  the  Court  decided  that 
where,  upon  such  a  reference,  the  coats  are  to  abide  the 
event  of  the  award,  the  event  of  the  award  means  the 
event  of  the   cause  as  decided  by  the  award.    That 
decision,  as  far  as  it  goes,  is  rather  in  favour  of  than 
against  the  present  defendant 

Cur.  ado,  vult. 

Wightman  J.        WiGHTMAN  J.  now  delivered  the  judgment  of  himself, 

^S  j!  ^'    Cromptan  and  flt7/  Js. 

This  was  a  rule  obtained  on  behalf  of  WiWam  WMer^ 
calling  on  Blackatt  Marsack  to  shew  cause  why  the 
Master  should  not  tax  the  defendant's  costs  in  an  action 

(a)  8E.4-R  161.  (h)  3  C.  B,  N.  S.  267. 
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in  the  Exchequer,  o{  Marsack  v.  Webber,  and  the  costs        1860. 
of  the  matters  found  in  his  favour  by  the  arbitrator,  on  ^ 

a  reference  and  award.  ^^^d  ^"^ 

It  appears  that  Marsack  brought  an  action  in  the  Webbkr. 
Exchequer  against  Webber.  The  declaration  contained  wighiTMn  J. 
two  counts :  the  first,  on  an  agreement  for  the  sale  of  a  ^^fuj^  ^' 
sui^eon's  business,  alleging  three  breaches:  the  second, 
for  fraud  in  inducing  the  plaintiff  to  enter  into  the 
agreement  The  defendant  pleaded,  denying  the  first 
two  breaches,  and  paying  405.  into  Court  as  to  the  third 
breach ;  and  he  pleaded  not  guilty  to  the  count  for 
fraud.  Issue  was  joined  on  I6th  Julyy  1857,  and  on  the 
25th  of  the  same  month  the  parties  agreed  to  stay  all 
further  proceedings  in  the  action  and  to  refer  all  matters 
in  dispute  to  arbitration.  By  an  agreement  made  on 
the  last  mentioned  day,  after  reciting  the  fact  of  the 
agreement  for  the  sale  of  a  surgeon's  business,  and 
'*  that  certain  disputes,  differences  and  accounts  had 
arisen  respecting  the  same,"  and  that  it  had  been  agreed 
to  refer  all  differences  and  accounts  to  arbitration,  the 
parties  in  the  usual  form  agree  to  refer  all  disputes  to 
two  arbitrators  or  their  umpire,  with  the  following  pro- 
vision as  to  costs :  '^  the  costs  of  and  incident  to  the 
reference,  and  of  the  award  of  the  said  arbitrators  or 
umpire  as  the  case  may  be,  including  therein  such  costs 
as  may  be  taxed  by  the  proper  oflScer  of  the  Court,  of  a 
certain  action  brought  by  the  said  Blackatt  Marsack 
against  the  said  William  Webber,  in  the  Court  of  Ex- 
chequer of  Pleas,  including  the  costs  of  summoning  a 
special  jury  (if  any),  shall  abide  the  event  of  the  said 
award  or  umpirage."  The  agreement  also  contained  a 
clause  that  it  was  agreed  that,  for  the  purposes  of  that 
reference,  the  said  action  should  be  discontinued,  and 

2  u  2 
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1^60.        ti.at  It  was  discontinued  accordingly.     It  further  appears 
~       ^  from  the  aflBdavits  that,  before  the  arbitrator^  Marsack 

^^Ifd^"^  put  in  the  declaration  in  the  action,  as  containing  a 
Webbeb.  statement  of  the  matters  in  respect  of  which  he  claimed 
Wiffktman  J.  damages,  and  that  he  also  claimed  a  money  balance  as 
^"^"hSu,  ^'  ^"®  *^  **'*"  °°  certain  accounts.  The  umpire  made  his 
umpirage,  awarding  in  favour  of  Webber  on  the  claim 
made  in  respect  of  fraud ;  in  &vour  of  Marsack  on  the 
accounts,  awarding  him  1507.  10«.  in  respect  thereof; 
and  that,  except  as  to  those  matters,  neither  party  had 
any  claim  against  the  other.  It  was  argued  before  us, 
on  behalf  of  Webber ,  that,  as  the  award  was  substantially 
in  his  favour  as  to  those  matters  which  had  been  involved 
in  the  action,  he  was  entitled  to  the  costs  of  so  much  of 
the  reference  and  award,  including  the  costs  of  the 
action,  as  related  to  those  matters.  It  was  contended, 
in  answer,  on  behalf  of  Marsack^  that  the  costs  of  the 
reference  and  award  were  not  distributable,  and  that,  as 
neither  party  succeeded  on  the  award,  it  being  partly  in 
favour  of  one  and  partly  in  favour  of  the  other,  there 
had  been  no  general  event  of  the  award  in  favour  of 
either  party,  entitling  either  to  costs.  In  our  judgment, 
the  latter  is  the  correct  view.  The  question  really  turns 
upon  the  construction  of  the  agreement  of  reference, 
the  words  of  which  have  been  already  read.  The  costs 
of  the  action,  as  distinguished  from  the  costs  of  the 
jcfcrencc,  have  ceased  to  exist.  But  the  parties  agree 
that,  if  either  party  shall  be  entitled  to  the  costs  of  the 
reference,  the  costs  of  the  action  are  to  be  regarded  as 
part  of  the  costs  of  the  reference.  The  matter  to  be 
decided,  then,  resolves  itself  into  this :  When  two  parties 
agree  to  refer  several  disputes  to  arbitration,  and  use 
the  words  "  the  costs  of  the  reference  and  award  are  to 
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abide  the  event  of  the  award,"  are  the  costs  distributable^ 
or  must  there  be  a  general  event  of  the  award  altogether 
in  favour  of  one  party^  to  entitle  him  to  costs?  The  case 
of  Boodle  V.  Davies  (a),  and  the  judgment  of  Patteson  J« 
in  Yiates  v.  Knight  (&),  are  strong  authorities  in  favour 
of  the  latter  view.  For,  if  the  costs  were  distributable, 
the  arbitrator  would  be  bound  to  find  separately  on  each 
separate  matter,  so  as  to  shew  what  his  decision  was  in 
respect  thereof;  otherwise,  his  award  would  shew  no 
distinct  event  for  each  subject-matter,  and  would,  there- 
fore, be  bad,  as  it  would  be  left  uncertain  who  should 
have  the  costs ;  In  re  Leeming  and  Feandey  (c).  In 
Boodle  V.  Davies  {a)  and  Yates  v.  Knight  {b)  the  costs 
of  action  and  costs  of  reference  and  award  were  to  abide 
the  event  of  the  award.  If  that  provision,  so  far  as  it 
relates  to  the  costs  of  the  action,  meant  the  event  of  the 
award  as  to  the  action,  it  was  the  express  duty  of  the 
arbitrator  in  such  case  so  to  have  disposed  of  the  matters 
in  difference  in  the  action  as  to  produce  an  event  which 
would  determine  the  costs:  But  this  Court  and  the 
Court  of  Common  Pleas  decided  that  the  awards  in 
those  cases  were  good,  in  respect  of  the  objection  men- 
tioned; on  the  ground  that,  in  those  cases,' the  event  of 
the  award  meant  the  general  event,  and  that  as  some 
matters  were  decided  in  favour  of  each  party  no  costs 
were  payable.  It  is  further  to  be  noticed,  that  this  is 
the  first  case  in  which  it  has  ever  been  insisted  that  the 
costs  of  a  reference  are  distributable,  where  general 
words  are  used  in  the  submission  stating  that  they  are 
to  abide  the  event  of  the  award.  It  was  urged  before 
us,  in  ai^ument,  that  it  would  be  more  equitable  that 

(fl)  ZA.^E.  200.  (A)  2  Bing.  N.  C.  277 ;  8,0.2  8c.  470. 

(r)  5  A  ^  Ad.  403. 


18C0. 


ite 
Har&ack 

and 
Wkbbsiu 

Wighlinan  J, 
Cn/mpttm  J. 

mi  J. 
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1860.       costs  in  such  a  reference  should  be  distrlbatable  accord- 
^  ing  to  the  matters  on  which  each  party  succeeds.    That, 

and^^      however,  is  not  the  question  before  us ;  we  have  simply 
Wbbbbb.      tQ  determine  what  is  the  agreement  which  the  parties 
Wightman  J.   ^^^®  Hiadci  according  to  the  language  which  they  have 
^"bSu,  ^'    *^^»  *"^  ^^^  ^'8^^  thrown  on  that  language  by  decided 
cases.    If  parties  who  refer  desire  to  make  any  particu- 
lar provision  as  to  costs,  they  may  do  so,  using  apt 
language  for  the  purpose.     We  are  therefore  of  opinion 
that  the  rule  obtained  by  Mr.  Lush  must  be  discharged. 

Cockbum  C.  J.  CoCKBUBN  C.  J.  then  said.  I  would  add  one  word 
to  that  judgment,  namely,  that  I  concur  in  the  conclu- 
sion which  my  learned  Brothers  have  come  to  with 
reference  to  this  particular  case.  But  I  wish  to  guard 
myself  against  being  taken  to  hold  that,  where  distinct, 
separate,  substantive  matters  in  difference  are  referred  to 
arbitration,  with  a  provision  that  the  costs  shall  abide 
the  event  of  the  award,  and  some  of  those  matters  are 
decided  in  favour  of  one  party  and  some  in  favour  of  the 
other,  the  word  "event"  must  there  be  taken  to  be 
applicable  only  to  one  general  event,  so  as  to  prevent 
either  party  from  obtaining  costs.  It  is  not  necessary  to 
decide  that  question  in  the  present  case,  as  it  appears  to 
be  quite  clear  that,  although  in  point  of  form  various 
subject-matters  of  diflperence  were  brought  before  the 
arbitrators,  yet  they  all  arose  out  of  one  dispute  and 
contention,  with  reference  to  one  original  subject-matter; 
and,  therefore,  the  parties  must  be  bound  by  the  condi- 
tion that  the  costs  shall  abide  the  event  of  the  award. 
Some  of  the  matters  in  dispute  were  awarded  in  favour 
of  one  party  and  some  in  favour  of  the  other  party,  so 
that  it  may  well  be  that  there  is  no  event  upon  which 
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costs  could  be  payable  by  either  party.     But  where  the        i860, 
matters  referred   are  clearly  distinct  and  separate,   it  ^ 

seems  to  me  that  it  would  be  fraught  with  very  great      ^^^^^^^ 
incoDvenieQce   aud  injustice  to   hold    that    the    word      Wkbbeb. 
"event"  may  not  be  construed  in  the  lai^ger  sense  of  Cockbum C.J. 
^'events,"  so  that  the  costs  may  be  distributed  according 
to  the  decision  of  the  arbitrator  upon   the  different 
matters  brought  under  his  notice.     It  is  not  necessary 
to  decide  that  point  at  present.  ,  I  reserve  my  "opinion 
upon  it,  but  I  desire  that  it  may  be  understood  that,  in 
concurring  in  the  decision  in  this  case,  I  do  not  decide 
that  question. 

Rule  discharged,  without  costs. 


The  QuEBN,  on  the  Prosecution  of  The  Stokb,  ^{«^^«y» .  ^ 

^  '  '    February  2oih. 

Fenton  and  Longton  Gas  Company,  against 
The  Longton  Gas  Company  (Limited), 
and  others. 

THIS  was  an  indictment  for  a  nuisance  to  the  foot-  It  in  an  in- 
.  -  .        ,  «   y  .       ,       dictable  nui- 

paths  and  streets  m  the  town  of  Longton^  m  the  sance  to 

county  of  Stafford.     The  first  count  alleged  that  defcn-  to  employ^ 

dants,  on  9th  August^  1858,  in  a  certain  common  and  gtrurtapublic 

public  footway,  called  ^t^^A  Street,  L(mgton,%\i\\dXe  in  the  ^fj^y^^jy 

parish  of  Sioke-upon-Trenty  in  the  county  of  Stafford^  ^^*b^  i^^^ 

being  the  Queen's  common  highway,  used  for  all  her  sub-  thereon, 

^  taking  up  the 

jects  to  pass  and  repass,  on  foot,  in  and  along  the  same  at  pavement  and 

opening 
trenches  for 
the  purpose  of  laying  down  serrice  pipes  for  the  supply  of  gas  from  public  mains  to 
private  nouses,  unless  those  who  do  or  authorize  such  acts  have  parliamentary  powers 
for  the  purpose.  Such  acts  cannot  be  justified  by  the  occupiers  of  the  houses  as  an 
exercise  of  the  right  of  every  householder  to  make  such  a  temporary  obstruction  of  a 
highway  or  footway  as  may  be  necessarily  incident  to  the  ei\joyment  of  his  property. 
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I860.        their  free  will  and  pleasure,  unlawfully  and  injuriously 

The  QussH    ^^^  ^^g  up  the  paYeiiients  of  the  said  footway,  and  did 

LoHOToir      P"^  ^"^  place  bricks,  earth  and  rubbish  in  and  upon  the 

Gm  Company.  ^^  footway,  and  dug  and  made  therein  certain  holes 

and  trenches  of  the  respecti?e  widths  of  two  feet,  and 

continued  the  same  trenches  open,  to  wit,  for  twelte 

hours,  and  laid  and  placed  down  iron  pipes  in  the  same, 

whereby  the  said  highway  then  and  for  and  during  all 

the  time  aforesaid  was  obstructed  and  encumbered,  tc 

the  great  damage   and  common  nuisance  of  all  Her 

Majesty's  liege  subjects. 

The  second  count  charged  that  defendants,  or 
16th  August,  1858,  in  the  same  manner  and  for  the 
same  period,  obstructed  and  encumbered  a  certain  street, 
called  Russell  Street,  Lanffton,  by  digging  up  the  said 
'Street  and  placing  earth  and  rubbish  in  and  upon  the 
same,  and  making  and  continuing  divers  holes  and 
trenches  therein,  of  the  width  and  for  the  time  above- 
mentioned. 

The  third  count  charged  that  defendants,  on 
20th  Auffust,  1858,  in  the  same  manner  and  for  the 
same  period,  obstructed  and  encumbered  a  public 
and  common  highway,  called  Sutherland  Road,  Long- 
tan,  by  digging  up  the  pavement  and  roadway  of 
the  said  highway,  and  placing  thereon  bricks,  earth 
and  rubbish,  and  making  therein  divers  holes  and 
trenches  of  the  width  and  for  the  time  above  men- 
tioned. 

The  fourth  count  charged  that  defendants,  on  24th 
August,  1858,  obstructed  and  encumbered  a  certain 
highway,  called  Middle  Cross  Street,  Longton,  in  the 
same  manner  and  for  the  same  period  as  alleged  in  the 
third  count. 
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The   fifth  count  chained  that  defendants,  on  23rd        i860. 
September,  1858,  obstructed  and  encumbered  a  certain    Tbe  Qvvsh 
public  footway,  called  King  Street^  Longton,  by  digging      LoJi^TON 
up  the  payeinent  of  the  same  and  placing  bricks,  earth  ^"  Company. 
and    rubbish    thereon,    and    making    and    continuing 
therein  divers  holes  and  trenches  of  the  width,  and  for 
tbe  same  period  of  twelve  hours,  before  mentioned. 

Plea :  Not  guilty.  Issue  thereon.  Tbe  case  came  on 
for  trial  before  Crompton  J.,  at  tbe  last  Stafford  Summer 
Assizes,  when  it  was  arranged  that  a  verdict  of  Not 
guilty  should  be  entered  as  respected  some  of  the  defen- 
dants, and  a  verdict  of  Guilty  as  against  the  defendants 
the  gas  Company  and  all  the  other  defendants,  subject 
to  the  opinion  of  the  Court  upon  a  case,  which,  so  far 
as  is  materia],  was  as  follows. 

The  town  of  LongUm  is  one  of  the  towns  situate 
within  the  Staffordshire  Potteries  district.  It  contains 
about  15,000  inhabitants,  and  is  two  miles  distant  from 
the  town  of  Stohe-upon^  Trent,  where  the  gas  works  of 
The  Stoke,  Fenton  andXongton  Gas  Company,  hereinafter 
mentioned,  are  situate.  Before  the  passing  of  stat 
2  &  3  Fict.  c  zliv.  (a),  hereinafter  referred  to,  the 
streets,  lanes,  roads  and  public  passages  and  places 
within  or  around  the  said  town  were  not  lighted,  nor 
were  there  any  public  lamps  within  or  around  the  said 
town.  By  the  said  Act,  entitled  '*  An  Act  for  establish- 
ing an  effective  police  in  places  within  or  adjoining  to 
4be  district  called  the  Staffordshire  Potteries,  and  for 
improving  and  cleansing  the  same,  and  better  lighting 
parts  thereof,'*  the  said  town  of  Longton,  and  tbe  several 
other  towns,  townships,  or  places  mentioned  in  the  said 

(a)  Local  and  personal,  public 
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I860.  Act  were,  for  the  purposes  of  the  Act,  divided  into 
The  QuKsa  f^^^  Separate  districts,  called  respectively,  the  Longton 
LoNOTow  District,  the  Fenton  District,  the  Stoke  District,  and 
Gas  Company,  thg  Trentham  District;  the  Longton  District  being 
formed  of  the  said  town  of  Longtauj  which  comprises 
the  township  of  Longton  and  the  township  of  Lane  End^ 
mentioned  in  the  said  Act :  and  each  of  the  said  districts 
was  placed  under  the  government  and  directions  of  a 
separate  and  distinct  body  of  Commissioners,  called  the 
Commissioners  of  Police  of  the  respective  districts. 
Sect  68  of  the  Act  empowers  the  CommissionerB  of  the 
Longton  District,  of  the  Fenton  District,  and  of  the 
Stoke  District,  respectively,  *'to  light  or  cause  to  be 
lighted  the  streets,  roads,  lanes,  and  other  public  pas- 
sages and  places  within  their  said  respective  districts;" 
and  '*  to  set  up  or  affix,  or  cause  to  be  set  up  or  affixed, 
such  lamps,  irons,  and  lamp  posts,  or  other  posts»  and 
all  such  other  materials  and  things  as  they  may  judge 
necessary  to  be  set  up  or  affixed  in  such  streets,"  &c., 
*'  or  any  of  them,  and  upon  or  against  the  walls,  pali- 
sadoes,  or  iron  railings,  or  any  other  part  of  any  house, 
tenements,  buildings,  or  enclosures,  or  in  such  other 
manner  as  they  respectively  shall  think  proper/  *' doing 
no  damage  or  injury  to  any  house,  building,  tenement, 
or  premises;  and  also  to  cause"  'Mamps"  "to  be  pro- 
vided and  affixed  and  put  upon  such  lamp  irons  or  lamp 
posis^  as  they  shall  think  necessary,  for  lighting  all  or 
any  of  the  streets,  lanes,  roads,  and  other  public  pat- 
sages  and  places  within  their  said  respective  districts, 
and  to  cause  the  same  to  be  lighted  with  gas,  oil,  or 
otherwise,  at  such  times  or  seasons  as  they  shall  think 
necessary;  and"  "to  contratt  and  agree  with  any 
Company  or  Companies  of  proprietors,  or  other  person 


XXin.   VICTORIA.  655 

or  persons,  to  light  the  said  streets/*  Sic,  ''with  gas,  oil,  IS60. 
or  otherwise,  in  snch  manner,  and  upon  such  terms,  xhe  Queen 
conditions,  and  agreements,  as  such  Commissioners  res-  ,  ^' 
pectively,  fix)m  time  to  time,  shall  think  proper;  and  Gas  Company. 
it  shall  be  lawful  for  any  such  Company  or  Companies,  or 
person  or  persons,  to  execute  any  of  the  powers  by  this 
Act  given  to  such  Commissioners  for  the  purposes  of  such 
lighting  as  shall  be  expressed  in  any  such  contract  or 
contracts:  Provided  always,  that  it  shall  not  be  lawful 
for  such  Commissioners,  or  for  any  person  or  persons 
with  whom  they  may  contract  for  lighting  any  snch 
streets,"  &c.,  "  to  carry,  lay,  place,  or  fix  any  lamp  iron, 
or  lamp,  or  any  pipe  or  other  matter  or  thing,  for  light- 
ing all  or  any  such  streets,"  &c.,  ''with  gas,  oil,  or 
otherwise,  into  or  through  or  against  or  on  any  dwelling- 
house  or  private  building,  or  yard  or  curtilage  to  any 
house  or  other  private  building  or  premises,  or  so  to 
continue  the  same  without  the  consent  in  writing  of  the 
owner  or  occupier  thereof."  And,  by  sect.  69,  *'in  case 
it  shall  be  determined  to  light  all  or  any  of  the  said 
streets,  lanes,  roads,  and  other  public  passages  and  places 
with  gas,  oil,  or  otherwise;"  the  Commissioners  or  the 
person  or  persons  with  whom  they  contract,  or  agree  as 
aforesaid,  may  '*  direct  the  digging  and  breaking  up  the 
soil  or  pavement  of  any  of  the  footways  or  carriage- 
ways of  any  of  the  streets,  lanes,  roads,  and  other  public 
passages  and  places  within  their  said  respective  districts, 
in  order  and  for  the  purpose  of  sinking,  constructing, 
laying,  and  fixing  pipes,  stopcocks,  plugs,  branches, 
and  all  other  works  and  apparatus  necessary  for  such 
lighting  with  gas,  and  firom  time  to  time  to  direct'' 
the  same  "to  be  taken  up,  repaired,  altered,  re- 
newed, or  relaid,  as  may  be  needful  and  expedient. 
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1860.  making  good  and  restoring  to  its  former  state  and 
The  QuBEK  condition  all  such  soil  or  pavement  so  broken  up." 
WaTOH  ^y  ^^^'  ^®  ^^^  Commissioners  are  authorized  "firom 
Gas  Company,  time  to  time  to  contract  and  agree  with  any  body 
politic  or  corporate^  or  Company  of  proprietors,  or 
any  person  or  persons  whomsoever,  for  lighting  the 
several  streets,  lanes,  roads^  and  other-  public  pas- 
sages and  places  within  their  said  respective  districts, 
or  any  of  them,  or  for  furnishing,  providing,  and  erect- 
ing or  placing  lamp  posts,  lamps,  pipes,  and  other  mat- 
ters and  things,  and  for  doing  any  works  necessary  for 
carrying  into  execution  the  purposes  of  this  Act,  so  fiir 
as  respects  the  lighting  such  streets,  lanes,  roads,  and 
other  public  passages  and  places,  or  any  of  them.**  The 
said  Act,  by  sect.  83,  further  provides  for  defiraying 
from  time  to  time  the  cost  and  expenses  of  lighting  the 
said  LonfftoHf  Fenton  and  Stohe  districts  respectively,  by 
a  just  and  equal  pound  rate  or  assessment,  not  exceeding 
Sd.  in  the  pound  in  any  one  year,  to  be  made  and 
levied  by  the  said  Commissioners,  under  the  name  of 
**  The  Public  Lighting  Rate,"  upon  all  persons  inhabiting, 
using,  or  occupying  any  house,  shop,  &c.,  within  their 
said  respective  districts.  And,  by  sect.  100,  it  is  pro- 
vided that  all  the  monies  raised  under  the  name  of  The 
Public  Lighting  Rate  shall  be  vested  in  the  Commissioners 
of  the  particular  district,  and  be  applied  and  disposed  of 
for  defraying  the  costs,  chai^ges  and  expenses  in,  for,  and 
about  the  public  lighting  of  the  several  streets^  lanes^ 
roads,  and  other  public  passages  and  places  in  the  dis- 
trict within  which  the  same  shall  be  raised.  The  Act 
contains  provisions  respecting  the  removal  of  nuisances 
and  obstructions.  Sect.  47  empowers  the  Commis- 
sioners to  cause  all  encroachments  and  obstructions  on 
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the  footways  and  carriage wajs  in  the  streets,  &c.,  to  be        I860, 
removed^  and  for  such  purpose  to  give  twenty-one  days    The  Queen 
notice  to  occupiers  and  tenants  to  remove  projections.      longton 
Sect.  51  empowers  them  to  make  sewers,  tunnels,  gut-  G^m  Company. 
ters,  drains,  &c.,  in  the  streets,  &c.,  for  draining  and 
'  cleansing  the  districts.     Sect  66  (inter  alia)  imposes  a 
penalty  on  any  person  who  wilfully  impedes  or  obstructs 
the  free  passage  of  any  person  upon  or  along  or  in  any 
footpath,  footway,  or  carriage  way,  or  the  free  passage  of 
any  horse,  beast,  or  carriage  along  any  carriage  way: 
or  commits  or  causes  any  other  nuisance  or  annoyance 
whatever :  and  it  empowers  any  constable  or  other  peace 
officer,  or  any  Commissioner  of  the  district,  or  any 
officer  appointed  under  the  Act,  to  take  away  and  re- 
move any  of  the  thereinbefore  mentioned  obstructions, 
nuisances,  or  annoyances,  in  case  the  party  occasioning 
the  same  shall  not  forthwith  remove  the  same  within  a 
reasonable  time  after  being  required  so  to  do  by  any 
person  whomsoever. 

Soon  after  the  passing  of  the  said  Act,  a  Company 
called  **  The  Stoke^  Fenton  and  Longton  Gas  Company^ 
was  established  by  a  deed  of  settlement  or  copartner- 
ship, for  the  purpose  of  supplying  with  gas  the  said 
towns  of  Stohe-upon- Trent,  Fenton  and  Longton,  and 
the  places  adjacent;  and  the  said  Company  thereupon 
erected  gas  works,  and  laid  down  their  mains  and  pipes 
for  public  and  private  lighting,  through  the  streets  and 
footways  within  the  town  of  Longton  and  the  places 
adjacent;  and  since  the  said  Company  was  established, 
and  until  1st  September,  1858,  the  Commissioners  of  the 
Longton  district  have  from  time  to  time  (except  during 
the  winter  of  1849,  when  the  public  lamps  in  Longton 
were  lighted  with  naptha),  duly  contracted  with  the  said 
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1860.        Company,  under  the  powers  of  their  Act,  for  the  light- 
The  QuEEH     ^"g  of  the  Streets,  roads,  lanes,  and  other  public  pas- 
LoNOTON      ^^^  *"^  places  within  their  said  district,  including  the 
Gui.  Company.  ^^^^  ^f  Longton  ;  and  the  said  Company  have,  during 
all  the  said  time  (except  as  aforesaid),  continued  to  light 
the  said  streets,  roads,  lanes  and  other  public  passages  - 
and  places,  and  also  private  houses  and  buildings;  and 
the  only  authority  which  they  had  for  breaking  up  the 
said  streets  and  footways,  and  laying  down  the  mains 
and  pipes  for  the  public  or  private  lighting,  was  the  per- 
mission given  to  them  by  the  Longton  Commissioners 
under  the  said  Act* 

On  14th  June^  1858,  an  Act  was  passed  (21  Viet, 
c.  xl.  (a)  ),  by  which  the  persons  forming  the  said  Stoke^ 
Fenton  and  Longton  Gas  Company  are  incorporated  by 
the  name  of  **  The  Stoke,  Fenton  and  Longton  Gas  Com' 
pany^  for  the  purpose  of  making  and  supplying  gas 
within  the  limits  of  the  said  Act  of  incorporation, 
which  limits  include  the  whole  of  the  said  Stoke^  FentoH 
and  Longton  districts  respectively. 

On  5th  June,  1858,  a  Company  was  established  under 
The  Joint  Stock  Companies  Act,  1856  {b\hj  the  name 
of  "  The  Longton  Gas  Company  {Limited)^  for  the 
manufacture  and  supply  of  gas  within  the  Longton  dis^ 
trict;  and,  on  or  about  1st  August,  1858,  this  Company 
began  to  erect  their  gas  works. 

The  last  contract  for  lighting  the  Longton  district 
between  '^  The  Stoke,  Fenton  and  Longton  Gas  Com- 
pany^ and  the  Commissioners  of  that  district  ter- 
minated   on    1st    May,    1858 ;    and    at    the    annual 

(a)  Local  and  personal,  priyate.  "For  incorporating  The  Stoke,  Fenton 
and  Longton  Oaslight  Company,  and  extending  their  powers,  and  for 
other  purposes." 

(6)  Stat.  19  &  20  Vkt.  c.  47. 


XXIIT.   VICTORIA. 


659 


meeting  of  the  Commissioners  of  the  Longton  district  1860. 
held  on  14th  June^  1858,  they  rejected  the  tender  of  The  Queeh 
that  Company  for  the  renewal  of  the  contract ;  and  at  lonotoh 
such  meeting  the  following  resolution  was  carried  by  a  ^^  Company. 
majority  of  the  Commissioners  present :  *^  That  the 
Longton  Commissioners  agree  to  contract  with  The  Long- 
ton  Gas  Company  for  the  supply  of  gas  to  the  public 
lamps  for  the  term  of  three  years,  upon  the  same  terms 
as  they  are  now  under  by  their  contract  with  The  Stoke, 
Fenton  and  Longton  Gas  Company;  and  they  agree  to 
give  the  Longton  Company  all  the  powers  they  possess 
under  their  local  Act  for  breaking  up  the  streets  and 
laying  pipes  within  the  Longton  district."  On  15th 
Juncy  a  contract  or  agreement  to  that  eifect  between  the 
Longton  Company  and  the  Commissioners  was  duly  exe- 
cuted by  the  Commissioners  and  the  Company ;  and  by 
it  the  Commissioners  contracted  to  give  to  the  said 
Company  the  benefit  and  advantage  of  all  and  every 
power  and  powers  which  the  Commissioners  possessed, 
under  or  by  virtue  of  the  said  local  Act,  for  laying  down 
and  altering  mains  and  service  pipes  in  the  streets, 
roads  and  other  public  places  within  the  Longton  dis- 
trict. (A  copy  of  this  contract  accompanied  and  was  to 
be  referred  to  as  part  of  the  case.) 

At  the  time  of  the  passing  of  the  said  resolution  of 
the  Longton  Commissioners  of  14th  June^  1858,  The 
Longton  Gas  Company  {Limited)  had  not  commenced  to 
lay  any  mains  or  pipes  within  the  town  of  Longton. 
But,  on  29th  July^  1858,  a  meeting  of  the  directors  of 
that  Company  was  duly  held,  for  the  purpose  of  making 
the  necessary  arrangements  and  contracts  for  the  laying 
of  mains  and  service  pipes  for  the  lighting  of  the  streets 
and  other  public  passages  and  places  within  the  town  of 
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1860.  Langton;  and  at  soch  meeting  a  resolution  was  duly 
The  QuiBH  paased  '*that  HUUam  Moore  s''  (one  of  the  defendants) 
LoHOTO!!  "  tender  for  exca?ating  and  paving  be  accepted^  and  a 
Gw  Company,  contract  entered  into  with  him,  to  be  prepared  by  the 
solicitor  and  signed  by  the  chairman  on  behalf  of  the 
Company.**  In  pursuance  of  this  resolution  a  contract 
in  writing  was,  on  7th  August,  1858,  entered  into  and 
signed  by  the  chairman  of  the  directors  of  the  said  last 
mentioned  Company,  on  behalf  of  the  Company,  and 
by  the  defendant  William  Moore,  the  person  usually 
employed  in  paving  the  streets;  by  which  the  said 
William  Moore  contracted  to  remove  bricks  and  stones, 
and  cut  trenches  of  sufficient  width  and  depth,  and  in 
the  directions  required  for  receiving  the  mains  and  ser- 
vice pipes  in  and  throughout  the  town  of  Longton  :  and, 
as  the  said  mains  and  services  were  being  laid  by  the 
said  Longton  Gas  Company  (Limited),  immediately  to 
fill  in  and  pound  the  soil  or  earth  so  as  to  make  the  same 
again  perfectly  solid,  and  repair  the  footpaths,  channels 
and  roads,  and  so  as  to  reinstate  the  same  in  their  former 
condition,  and  to  the  entire  satisfaction  of  the  said  Long^ 
ton  Gas  Company  and  the  Board  of  Highways  of  Longton 
aforesaid:  and  also,  immediately  and  without  any  delay 
whatever,  to  remove  all  surplus  earth  and  rubbish  left  in 
filling  in  again  the  said  trenches  or  repairing  the  said 
footpaths,  channels  and  roads,  from  and  out  of  the  said 
streets,  roads  and  ways  of  lAmgton  aforesaid.  And  the 
said  William  Moore  also  contracted  with  the  said  Longton 
Gas  Company  {Limited)  to  do  as  little  damage  as  might 
be  to  the  streets,  roads  and  ways  of  Longton  aforesaid, 
and  the  pavements  and  channels  thereof,  and  as  fiur  as 
possible  avoid  injuring  any  gas  or  water  pipes  of  other 
Companies,  and  creating  or  causing  any  nuisance  or 
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annoyance  whatever  to  the  inhabitants  of  Longton  or  i860, 
others  in  executing  the  said  works.  (A  copy  of  this  con-  The  Queex 
tract  was  annexed  to  and  was  to  be  referred  to  as  part  of  lohqtoh 
the  case).  Under  this  contract  the  laying  of  mains  and  ^^  Company. 
pipes  for  the  supply  of  gas  within  the  said  town  of  Long- 
ton by  the  said  Longton  Gas  Company  {Limited)  com- 
menced on  9th  August,  1858,  and,  between  that  date  and 
23rd  September  following,  the  alleged  acts  of  nuisance 
charged  in  the  several  counts  of  the  indictment  were 
committed.  The  only  acts  done  by  Mr.  Joseph  Knight^ 
one  of  the  defendants  against  whom  the  verdict  of  Guilty 
was  entered,  were  that  he,  being  the  owner  and  occupier 
of  a  house,  contracted  with  the  Company  to  have  it 
lighted,  and  then  told  the  Company's  workmen  to  lay 
down  the  service  pipes  for  the  purpose  of  connecting  his 
house  with  the  mains,  which  was  accordingly  done  by 
the  Company's  workmen.  Of  the  other  defendants 
against  whom  the  verdict  of  Guilty  was  entered,  William 
Moore  was  the  contractor  with  The  Longton  Gas  Company 
{Limited},  as  before  mentioned,  and  William  Hunt  was 
the  manager  of  that  Company,  and  the  others  were 
labourers  and  workmen  employed  by  and  acting  under 
the  orders  and  directions  of  the  said  William  Moore  as 
contractor  with,  or  of  the  said  William  Hunt  as  manager 
of,  the  said  Company.  These  defendants,  on  the  said 
several  days  mentioned  in  the  indictment,  (for  the  pur- 
pose of  laying  down  mdns  and  pipes  for  the  public 
lighting  of  the  town  o{  Longton),  dug  and  caused  to  be 
dug  trenches  in  and  along  the  footpaths  and  pavements 
on  the  side  of  the  several  streets  and  highways  named  in 
the  counts  of  the  indictment,  and  in  these  trenches  the 
said  mains  were  laid  and  covered  in,  and  from  the  mains 
so  laid  small  pipes  for  the  supply  of  gas  were  carried  to 
VOL.  n.  .  2  X  E.  &  B. 
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I860.  the  different  pablic  lamps  and  burners  within  the  town 
"~The  Quiwr  ^^  Longton,  for  the  purpose  of  the  public  lighting  of  the 
LoNOTOH  ^^  town.  The  defendants  also^  on  the  said  seTeral 
Qai  Company.  ^^^  j„g  gjj^j  caused  to  be  dug  a  great  many  other 
trenches  in  different  parts  of  the  said  streets  and  high- 
ways, for  the  purpose  of  laying  service  pipes,  in  order  to 
supply  gas  to  private  individuals,  for  the  lighting  of 
private  houses  and  shops,  and  other  private  buildings 
and  places.  These  trenches  were  dug  from  the  said 
mains  used  for  the  public  lighting  of  the  town,  in  some 
esses  across  the  footpath  and  pavement  only,  and  in  one 
case  across  the  footpath  and  pavement  and  the  public 
street  or  road,  to  the  several  private  houses,  shops, 
buildings  and  places  intended  to  be  supplied  with  gas; 
and  in  the  cross  trenches  so  dug  iron  service  pipes,  for 
conveying  the  gas  to  the  said  private  houses  and  shops, 
buildings  and  places,  were  laid  and  covered  ia.  The 
digging  of  these  cross  trenches,  and  the  laying  of  these 
service  pipes,  were  in  no  way  necessary,  required  or  used 
for  the  public  lighting  of  the  streets,  roads,  lanes  and 
other  public  places  under  the  contract  before  mentioned; 
although  lights  in  the  shops,  factories  and  houses  at  the 
sides  of  such  streets,  roads,  lanes  and  other  passages  and 
places,  incidentally  assist  in  lighting  them.  The  digging 
of  the  cross  trenches  and  laying  of  the  service  pipes  were 
done  under  agreements  for  the  supply  of  gas  between  the 
^xALongton  Gas  Coiiipany(iLtiRt/e{f)and  the  private  owners 
and  occupiers  of  the  several  houses,  shops,  buildings  and 
places,  and  conduced  to  the  convenient  occupation  of 
such  houses,  shops,  buildings  and  places,  and  were  done 
at  the  request  and  with  the  approbation  of  the  respective 
owners  and  occupiers  thereof.  The  defendants  used  all 
reasonable  dispatch  in  digging  the  said  trenches  and 
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laying  down  the  said  mains  and  service  pipes,  both  for  I860, 
the  public  and  private  lighting  of  the  town,  and  in  re-  Tbe  Quehn 
storing  the  said  footpaths  and  pavements,  and  the  said  lohqton 
streets  and  highways;  and  during  the  time  that  the  said  ^^  Company. 
trenches  were  being  dug  and  were  open,  and  the  said 
mains  and  pipes  were  being  laid,  the  said  footpaths  and 
pavements,  and  the  said  streets  and  highways,  were  not 
otherwise  interfered  with  than  was  necessary  for  digging 
the  said  trenches  and  laying  the  said  mains  and  pipes. 
Before  the  trenches  for  public  or  private  lights  were  dug, 
and  the  several  mains  and  service  pipes  were  laid,  the 
said  Lonffian  Gtu  Company  {Limited)  had  obtained  the 
consent  of  the  Board  of  Surveyors  of  Highways  of  the 
town  of  Lanffton,  and  the  approval  and  consent  of  the 
inhabitants  of  Longton  in  public  meeting  assembled  and 
convened  by  the  chief  bailiff  ^*  to  consider  and  determine 
on  the  best  measures  to  be  taken  to  promote  the  establish- 
ment of  The  Longton  Gae  Company,'^  to  the  said  trenches 
being  dug,  and  mains  and  pipes  being  laid  for  both 
pablic  and  private  lights.  Tbe  lord  of  the  manor  of 
Longton,  having  been  also  applied  to,  had  written  a  letter 
to  the  solicitor  of  the  Company  in  these  words:  ^*  Your 
Company  is  quite  welcome,  so  far  as  I  am  concerned,  to 
lay  down  your  mains  and  pipes  in  the  streets  of  Longton, 
provided  they  agree  to  pay  me  £5.  58.  a  year.  As  soon 
as  the  Company  is  sufficiently  constituted^  you  can  send 
a  draft  of  an  agreement  for  their  approval  to  my  solicitors." 
And  after  the  acts  charged  in  the  four  first  counts,  but 
before  the  acts  charged  in  the  fifth  count,  the  Company 
obtained  the  licence  under  seal  of  the  said  lord  of  tbe 
manor,  which  includes  the  township  of  Longton,  (A 
copy  of  this  licence  was  annexed  to  and  was  to  be  referred 
to  as  part  of  the  case.     The  special  facts  relating  to  the 

2x2 
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1860.       charges  in  each  count  of  the  indictment,  taken  separatelj, 
TheQuEMi    w^"*®  ^1*®°  Stated  in  the  case.  It  is  unnecessary,  howeter, 

6m  Company.  The  Court  was  to  draw  inferences  of  fact,  and  to  be 
at  liberty  to  give  leave  to  have  the  case  turned  into  a 
special  verdict. 

The  questions  for  the  opinion  of  the  Court  were :  First, 
Whether,  under  the  circumstances  before  mentioned,  the 
defendant  Joseph  Knight  ought  to  be  found  Guilty.  If 
the  Court  should  be  of  opinion  in  the  affirmative,  then 
the  verdict  against  him  was  to  stand  on  the  fourth  count 
only ;  otherwise  that  verdict  was  to  be  set  aside  and  a 
verdict  of  Not  guilty  entered. 

Secondly,  whether  the  verdict  of  Guilty  was  to  stand 
against  the  other  defendants,  as  regards  the  acts  done  for 
the  purpose  of  the  public  lighting  of  the  said  streets, 
roads,  lanes  and  other  public  passages  and  places. 

Thirdly,  whether  the  verdict  of  Guilty  was  to  stand 
against  the  said  other  defendants,  as  r^ards  the  acts  done 
for  the  purpose  of  supplying  gas  to  private  individuals 
for  the  lighting  of  the  said  private  houses,  shops,  build- 
ings and  places. 

If  the  Court  should  be  of  opinion  in  the  affirmative  on 
either  of  the  above  questions,  then  the  verdict  of  Guilty 
was  to  stand  on  such  one  or  more  of  the  counts  as  the 
Court  should  direct ;  otherwise  it  was  to  be  set  aside  and 
a  verdict  of  Not  guilty  entered. 

The  case  was  argued  in  last  Hilary  Term  (a). 

Bamll,  for  the  Crown,  cited  ElUs  v.  Sheffield  Gom 
Consumers^  Company  (b)  and  Bex  v.  Medley  (c). 

(a)  Saturday,  2lBt  January,    Before  Cockbum  C.  J.,  Cromptcn  and 

ma  Js. 

(6)  2J?.#5.  767.  (f)  6C#I».  292. 
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Sir  FHxroy  KeUy,  for  the  defendants,  cited  Rex  v.        i860. 
Jana  (o),  Regma  v.   BetU  (A)    and  Regina  v.  Rut-    The  Qobbh 


LONOTON 

Gas  Company. 


BomU  was  heard  in  reply. 

The  arguments  on  both  sides  suflSciently  appear  from 
the  judgment  of  the  Court. 

Cur.  adv.  vuU. 

CocKBUBN  C.  J.  now  delivered  the  judgment  of  the 
Court 

The  indictment  in  this  case  charged  the  defendants 
with  obstructing  certain  highways  and  footways  in  the 
town  of  LongtoUy  in  the  county  of  Stafford^  by  placing 
earth  and  bricks  there,  and  by  digging  trenches  therein. 
At  the  trial,  the  Company  and  certain  of  the  defendants 
were  convicted,  subject  to  the  opinion  of  this  Court 
upon  a  special  case,  from  which  the  following  facts  ap- 
peared. In  the  town  of  Longton  there  was  a  gas  Com- 
pany, established  by  an  Act  of  Parliament  which  incor- 
porated the  provisions  of  The  General  Gas  Companies 
Act  There  was  also  a  body  of  Commissioners  for  the 
purpose  of  public  lighting,  with  powers  to  lay  down 
mains  and  pipes  for  the  public  lighting  of  the  town,  but 
with  no  powers  to  supply  or  lay  down  pipes  for  the 
supply  of  private  houses  or  individuals.  The  Commis* 
sioners,  who  had  formerly  been  supplied  with  gas  by  the 
old  Company,  entered  into  a  resolution  to  transfer  and 
did  duly  transfer  their  powers  to  the  defendants,  The 
Longton  Gas  Company  {Limited)^  who  were  a  joint  stock 

(ff)  3  Cawph.  280.  {b)  16  Q,  B.  1022. 

(c)  ZE.iB.  942. 
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1860.  Company,  but  without  any  parliamentary  powers  as  a 
The  Qdkbn  8*^  Company.  The  indictment  was  preferred  against 
LoROTOH  ^^^  Company  for  obstructing  the  public  highway  by 
Gm  Company,  opening  trenches  and  laying  down  pipes  for  conveying 
gas  to  the  public  lights  and  to  private  premises.  On  the 
argument  before  us  it  was  conceded,  on  the  part  of  the 
Crown,  that  the  conviction  could  not  be  sustdned 
against  the  defendants  in  respect  of  any  of  the  acts 
done  in  making  and  laying  down  mains  and  pipes  for 
the  public  lighting  of  the  town,  the  acts  in  such  respect 
being  authorized  by  the  powers  transferred  to  them  by 
the  Commissioners.  It  was  admitted,  on  the  part  of 
the  defendants,  that  they  had  no  parliamentary  powers 
which  gave  them  authority  to  create  obstructions  or  lay 
down  pipes  for  private  supply.  The  question,  therefore, 
was  confined  to  the  acts  done  by  the  defendants  in  lay- 
ing down  bricks  and  earth,  and  digging  trenches,  in  one 
instance  across  the  street,  but  in  the  other  instances 
across  the  footway  of  the  street,  for  the  purpose  of  lay- 
ing down  supply  or  service  pipes  to  private  houses,  from 
the  mains  laid  down  under  the  powers  of  the  Commis- 
sioners for  public  lighting.  It  appeared  that  these  ser- 
vice pipes  had  been  laid  down  by  the  joint  stock  Com- 
pany at  the  request  and  by  the  direction  of  the  owners 
of  the  houses;  and  that  they  had  been  so  laid  down 
carefully,  without  creating  any  unnecessary  nuisance. 
It  was  not  disputed,  however,  that  the  highway  was  ob* 
structed,  so  as  to  amount  to  an  indictable  nuisance,  un- 
less the  defendants  were  justified  in  committing  the  acts 
complained  of  in  the  exercise  of  the  right  of  each 
householder  to  make  such  slight  temporary  obstruction 
on  a  highway  or  footway  as  may  be  necessarily  incidental 
to  the  enjoyment  of  his  property,  such,  for  example,  as 
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the  obstruction  caused  in  using  the  common  coal  holes  1860. 
in  the  pavements,  the  unloading  of  carts,  the  putting  The  Qukkn 
up  boards  for  repairing,  and  other  similar  temporary  lohotom 
obstructions.  We  are  of  opinion  that  the  present  case  ^*"  Company, 
does  not  fall  within  any  of  the  efzceptions  to  the  general 
law  as  to  the  obstruction  of  highways.  We  find  no 
authority  according  to  which  so  wide  and  large  an  ex* 
ception  to  the  general  rule  is  established  as  would  allow 
either  a  private  person  or  a  body  acting  at  the  request 
of  private  persons  to  open  the  streets  for  the  purpose  of 
supplying  private  houses  with  water  or  gas  from  sources 
from  which  a  supply  of  water  or  gas  may  be  procured. 
Such  an  act  is  not,  in  any  respect,  a  user  of  the  high- 
way, such  as  occurs  where  a  cart  or  carriage  stops  before 
a  door,  or  where  goods  are  unloaded  in  the  highway,  to 
be  immediately  taken  into  the  house.  Such  matters 
may  well  be  said  to  be  a  use  of  the  highway  as  a  high- 
way :  and  this  is  made  more  clear  by  the  rule  that  where 
there  is  an  excess  or  abuse  in  such  case  the  party  is 
indictable.  Thus,  where,  instead  of  using  the  highway 
merely  for  taking  the  goods  in,  the  party  sawed  blocks 
of  wood  in  the  street  before  taking  them  in,  he  was  held 
to  be  indictable  for  so  doing  (a).  The  case  put,  of  the 
coal  holes  in  the  pavement  of  a  street,  is  perhaps  the 
one  apparently  most  in  favour  of  the  defendants.  It  is 
not,  however,  to  be  assumed  that  there  is  any  right  in 
the  owner  of  a  house  to  open  the  pavement  to  make  a 
new  coal  hole  where  none  has  existed  before.  He 
could  not,  we  think,  make  a  new  hole  in  the  middle  of 
the  street,  if  his  cellar  extended  so  far.  In  many  in- 
stances, no  doubt,  such  coal  holes  may  be  of  right,  as 

(«)  Rex  T.  Jones,  3  Campb.  230. 
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I860.        where  they  haye  been  made  when  the  houses  were  first 

The  QuEEH    built,  and  so,  as  was  suggested  during  the  argument,  the 

LoNQTOH      highway  has  been  dedicated  subject  to  such  use.     In 

Gaa  Company.  ^^^^  ^^^^  ^f  ^  gj„g|e  obstruction  for  a  short  time,  for 

the  purpose  of  obtaining  some  such  advantage,  there 
would  probably  be  no  indictment,  although  the  party 
might  strictly  be  liable  to  indictment,  and  although, 
were  such  instances  multiplied,  it  might  become  neces- 
sary to  indict.  It  may  also  be  that  the  almost  universal 
use  of  coal  holes  may  have  led  to  their  not  being  com- 
plained of  as  they  might  be,  or  their  being  regarded  as 
a  usual,  if  not  a  necessary,  means  of  enjoying  the  house, 
if  made  in  their  usual  place.  They  do  not,  in  any  of 
these  respects,  appear  to  be  analogous  to  the  case  now 
before  us ;  for  there  is  no  evidence  that  the  right  here 
elaimed  originated  in  any  reservation,  nor  is  its  exercise 
matter  of  absolute  necessity ;  nor  is  it  one  ordinarily 
exercised  by  the  owners  of  property,  except  under  par- 
liamentary  powers,  and  subject  to  regulations  imposed 
for  the  protection  of  the  public.  The  case  is  not  one  of 
absolute  necessity,  either  for  the  party  or  for  the  public, 
as  in  the  case  of  a  hoarding  required  during  the  repairing 
of  a  house  to  protect  the  public,  or  in  the  case  of  put- 
ting a  ladder  against  a  house  to  clean  windows,  or  to 
escape  in  the  case  of  fire.  General  convenience  is 
greatly  against  the  allowing  private  persons,  or  Com- 
panies without  parliamentary  powers,  to  interfere  from 
time  to  time  with  the  public  streets.  The  making 
such  openings  from  time  to  time  for  water,  gas, 
sewerage  and  other  purposes,  and  the  opening  of  the 
streets  for  repairs  and  alterations,  are  a  serious  incon- 
venience, even  when  done  under  the  restrictions  which 
/»n  Act  of  Parliament  puts  upon  the  persons  clothed  with 
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parliamentary  authority  so  to  act ;  and  it  would  be  diflS-  1860. 
cult  to  see  how  far  the  annoyance  might  extend,  if  un-  The  Qubch 
authorized  dealings  of  this  nature  with  the  highways  lohgtoit 
were  allowed.  Is  every  private  person  to  be  at  liberty  ^^  Company. 
to  open  the  street  for  laying  down  a  pipe  to  any  gas 
works,  or  to  any  conduit  of  water,  or  to  any  well  or 
fountain  in  a  market  place  ?  How  far  is  such  a  right  to 
extend  ?  If  everybody  may  lay  down  such  a  pipe  from 
the  nearest  water  or  gas,  how  great  would  be  the  incon- 
venience from  the  continual  opening  of  the  streets  for 
the  first  laying  down  and  for  the  constantly  recurring 
purpose  of  repairing.  Were  such  private  rights,  as  to 
gas,  sewerage  and  water  pipes,  to  be  allowed,  the  high- 
ways would  be  in  a  constant  state  of  obstruction.  The 
present  is  an  exceptional  case,  where  it  happens,  from 
the  fact  of  the  mains  being  laid  for  public  purposes, 
that  it  is  more  easy  to  get  at  the  supply  of  gas  than  in 
ordinary  cases;  but  this  ought  not  to  affect  the  prin- 
ciple. The  case  does  not  seem  to  us  to  fall  within  what 
may  be  called  the  ordinary  incidents  and  rights  which, 
in  common  sense  and  from  common  use,  are  understood 
to  appertain  to  the  enjoyment  of  property.  On  the 
contrary,  such  a  right  as  is  here  claimed,  of  interfering 
with  the  streets,  is  never  exercised  except  under  the 
authority  of  Acts  of  Parliament  conferring  special 
powers,  with  great  care  and  under  proper  control,  in 
the  case  of  gas,  by  placing  the  Companies  supplying  it 
under  the  provisions  of  The  General  Gas  Works  Com- 
panies Act,  according  to  which  the  parties  are  subjected 
to  wholesome  restrictions  and  to  the  control  of  the  magis- 
trates. We  think,  therefore,  that  the  obstructions  in 
question  are  indictable,  and  that  the  conviction  was 
right ;  and  the  verdict  must  be  entered  accordingly.    A 
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1860.        question  was  raised,  but  not  very  seriously  pressed,  as  to 
The  Q0BBII     ^Ijctherone  of  the  defendants,  who  had  given  directions 
.    ^-  to  have  the  particular  work  done  to  his  own  house,  was 

Gas  Company,  properly  convicted.  On  this  we  entertained  no  doubt, 
as  the  party  giving  orders  to  commit  a  nuisance  is  a 
principal  in  the  transaction.  It  was  agreed  at  the  trial 
that  the  defendants  should  be  at  liberty  to  turn  the  case 
into  a  special  verdict  if  the  Court  should  think  fit  to 
give  them  leave  so  to  do ;  and,  considering  the  import- 
ance of  the  question,  we  think  it  quite  right  that  such 
leave  should  be  given.  If  that  course  is  taken,  that 
which  was  conceded  in  the  argument  must  be  found  as 
a  fact  in  the  special  verdict,  namely,  that  there  was 
obstruction  to  the  road;  and  the  question  must  be  as 
to  whether  the  parties  are  indictable  for  making  such 
obstruction,  under  the  circumstances.  Our  judgment 
will  be  for  the  Crown,  as  to  the  obstructions  arising 
from  laying  down  the  service  pipes. 

Judgment  for  the  Crown. 


MEMORANDUM. 

In  this  Vacation,  Sir  WiUiam  Henry  Watson,  Knight, 
one  of  the  Barons  of  the  Court  of  Exchequer,  died. 
He  was  succeeded  in  the  following  Term  by  James 
Plaisted  Wilde,  Esq.,  one  of  Her  Majesty's  Counsel, 
who,  upon  being  called  to  the  degree  of  the  coif,  gave 
rings  with  the  motto  "Veritas  victrix,"  He  shortly 
afterwards  received  the  honour  of  knighthood. 
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CASES  '««> 

ARGUED  AND  DETERMINED 
m 

THE  QUEEN'S  BENCH, 

Of 

EASTER    TERM, 

XXm.  VICTORIA. 


The  Judges  who  usaally  sat  in  Banc  in  this  Term 

were: 
CocKBUBN  C.  J.         I         Hill  J. 
Cbompton  J.  I         Blackburn  J. 


Heden  against  The  Atlantic  Rotal  Mail      Fridaj/, 
Steam  Navigation  Company.  ^ 

"TiETINUE.    At  the  trial,  before  Cockbum  C.  J.,  at  Apkintiir 

the  Sittings  at  Westminster  after  last  Hilary  Term,  ^^^^0, 

detinue,  who 
sues  in  a 
superior  Courts  when  he  might  hare  sued  in  the  London  Sheriffii'  Courts  and  recoven  br 
Terdict  less  than  20?.,  is,  hj  The  London  (Citjr)  Small  Debts  Extension  Act,  1852, 
(15  &  16  Vict,  e.  IzxviL),  sect.  121,  to  be  entitled  to  his  costs  if  the  Judee  before  whom 
the  verdict  is  obtained  *'  shall  forthwith  certify  on  the  back  of  the  record  that  it  appeared 
to  him  at  the  trial  that"  "  there  was  a  sufficient  reason  for  bringing  the"  "  action  m  the" 
superior  Court. 

At  the  trial,  on  3rd  Ffhruanf^  of  such  an  action,  jplaintiff  had  a  Terdict  for  10^.,  and 
thereupon  a|)plied  to  the  presiding  Judge  for  a  certificate  for  costs.  The  Judge  took 
time  to  consider  the  application,  defendants  raising  no  objection  to  that  course.  On 
15th  Fthruary^  the  Judge  granted  the  certificate. 

Held,  that  defendants  were  precluded  from  objecting  that  the  certificate  was  not 
granted  forthwith,  within  the  meaning  of  the  statute. 
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the  plaintiff  had  a  verdict,  with  10/,  damagea  The 
defendants  carried  on  their  business  within  the  jurisdic- 
tion of  the  London  Sherifis'  Court;  and,  consequently, 
the  plaintiff's  counsel,  as  soon  as  the  verdict  was 
delivered,  applied  to  the  learned  Judge  to  certify,  under 
sect  121  of  The  Lomdon  (Citj)  Small  Debts  Extension 
Act,  1852,  15  &  16  Vict  c.  Ixxvii.,  that  there  was  a 
sufficient  reason  for  bringing  the  action  in  the  superior 
Court.  His  Lordship  declined  to  grant  a  certiGcate  at 
once,  but  said  that  he  would  take  time  to  consider  the 
application ;  to  which  the  defendants'  counsel  made  no 
objection.  The  trial  took  place  on  3rd  Febmary^  and 
on  15  th  February  the  application  to  the  learned  Judge 
was  renewed,  on  behalf  of  the  plaintiff;  when  his  Lord- 
ship, on  being  informed  that  certain  similar  actions  which 
had  been  brought  against  the  defendants  would  not  be 
proceeded  with,  gave  the  certificate  as  asked  for. 


Tompscn  ChiUy  now  moved,  on  behalf  of  the  defend- 
ants, for  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  certificate  should  not  be  rescinded.  SecL  121 
of  The  Londm  (City)  Small  Debts  Extension  Act,  1852, 
enacts  that  if  the  plaintiff  in,  amongst  other  actions 
detinue,  recovers  less  than  20L  by  verdict,  in  a  superior 
Court,  **  and  the  Judge*'  *^  before  whom  such  verdict 
shall  be  obtained  shall  fonhwith  certify  on  the  bai^  of 
the  record  that  it  appeared  to  him  at  the  trial  that*' 
'Uhere  was  a  sufficient  reason  for  bringing  the  said 
action  in  the  Court  in  which  the  said  action  was  brought, 
the  plaintiff  in  such  case  shall  have  the  same  judgment 
to  recover  his  costs  that  he  would  have  had  if  this  Act 
had  not  been  passed.*'  By  reason  of  this  enactment,  it 
is  essential  that  the  Judge's  certificate  be  given  at  the 
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trial;  otherwise^  the  Judge  cannot  be  said  to  certify 
''forthwith."  [Cockbum  C.J.  I  thought,  at  the  trial, 
that  the  action  was  properly  brought  in  the  superior 
Court,  but  reserved  my  decision  because  I  considered  that 
the  costs  of  the  other  actions  ought  not  to  be  thrown 
upon  the  defendants.  As  soon  as  I  was  informed  that 
those  actions  were  to  be  discontinued,  I  gave  my  certifi- 
cate. Crampton  J.  The  counsel  for  the  defendants 
made  no  objection  at  the  trial  to  the  Judge  taking  time 
to  consider.]  The  defendants'  counsel  gave  no  express 
assent  to  the  delay.  Chaplin  v.  Levy  (a)  is  directly  in 
point  to  shew  that  where  the  pldntiff,  in  a  case  of  this 
description,  recovers  less  than  207.,  the  Judge's  certificate 
for  costs  must  be  granted  at  the  trial,  and  that  it  is  only 
in  cases  where  the  amount  recovered  is  between  20/.  and 
501  that  the  certificate  may,  by  reason  of  sect.  119  of 
the  Act,  be  granted  within  a  convenient  time  after  the 
trial.  Castrique  v.  Page  (&)  shews  that,  where  less  than 
20/.  is  recovered,  the  plaintiff  loses  his  costs  absolutely, 
unless  the  Judge  certifies  under  sect  121.  ICrompton  J. 
By  not  objecting  to  the  course  pursued  by  the  Judge, 
the  defendants  must  be  taken  to  have  assented  to  it.] 
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Per  Curiam  (c).    There  can  be  no  rule. 


Rule  refused. 


{a)  9  Exch.  673.  (b)  13  Com.  B,  458. 

(c)  Coc^Aum  C.  J.,  Crampton  and  Blackburn  Ji. 
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Saturday,        HoBLET,  appellant^  against  Rogbbs,  respondent. 

April  21  St. 

By  Stat  5  6^.4.  /^ASE  Stated,  under  stat  20  &  21  Viet.  c.  43.,  by  one 

is  made  a  of  the  Metropolitan  Police  Magistrates,  as  follows. 

offemje"in*any  This  matter  came  on  before  me,  on  8th  December^ 

EM^hem^ns  ^^*^'  "P^°  ^  summons  taken  out  by  the  appellant, 

KmiS^to^  J?(wfey,  charging  the  respondent,   who  is  one   of  the 

wilfuUy  refuse  Metropolitan  Police  constables,  with  "  unlawfully  refusing 

or  neglect  BO  ^  •' ^ 

to  do,  whereby  to  take  iiito  his  custodv  fix)m  Horku  one  James  Whistler^ 

any  of  his  . 

family,  whom    who  was  found  bv  him  offendine  against  stat.  5  G.  4. 

he  is  legally  ,  ^  °     ® 

bound  to  c.  83.,  intituled    'An  Act  for  the  punishment  of  idle 

become  '  and  disorderly  persons,  and  rogues  and  vagabonds,'  and 

any'parish.  ^^  apprehended,  for  so  offending,  by  HorkyJ* 
any^one  may         "^^  ^^^^  witness  examined  was  Horletfy  who  stated  as 

apprehend  follows.     *'  I  am  relieving  oflScer  of  ChriBt  Church  Dis- 

and  take  be-  ° 

fore  amagis-     (rict,  in  St  Satnour's  Union.     There  was  a  person  of  the 

trate,  or  may 

deliver  to  any   name  of  Charlotte  Whistler  in  the  workhouse  receiving 

constable,  to  , 

be  taken  relief.     On  17th  November  last,  I  went, 'from  information 

gistrate,  **any  ^  received,  to  a  house.  No.   121,   Waterloo  Road.      I 

BhaU  be^und  ^^und  the  husband  of  the  woman  who  was  chargeable ; 

aM^t'^the  ^®  ^^  removing  goods.     I  believe  he  was  residing  at 

^^*'taW*^*"^  that  house.     I  charged  him  with  neglecting  to  support 

refusing  or  his  Wife ;  and  I  said  I  was  the  relieving  officer  of  Christ 

wiBnlly  to  Church,     He  said  she  was  quite  able  to  support  herself^ 

apprehend 

such  an 

offender  is  made  liable  to  conTiction.    By  sect.  7  magistrates  are  empowered  to  grmnt 

warrants  for  the  apprehension  of  offenders  against  the  Act 

Held,  that  a  constable  is  not  liable  to  conviction  under  sect.  6  for  refusing  to  appre- 
hend, without  a  warrant,  at  the  request  of  the  rehering  ofBcer  of  a  parish,  a  man  charged 
by  the  officer  with  having  wilfully  neglected  to  support  his  wife,  ana  caused  her  to  become 
chargeable  to  the  parish;  the  person  so  charged  not  being,  even  if  guQty,  "foniMl 
offending"  within  the  meaning  of  that  section. 


XXIII.  VICTORIA.  675 

as  she  could  earn  lOs.  per  week,  and  she  had  not  been        i860, 
faithful     I  said  that  was  a  question  that  must  be  settled      horlbt 
bj  the  magistrate.     I  sent  for  a  constable,  and  defendant      boobrs. 
came,  and  I  told  the  constable  that  I  was  relieving 
oflScer  of  St  Savumr's  Union;  that  fFhisikr's  wife  was 
chargeable;  and  that  I  wished  him  to  convey  WhUtler  to 
the  Police  Court.     He  at  first  said  he  would.     Whigikr 
said  he  did  not  see  why  he  should  support  her;  she  went 
with  other  men.     The  constable  said  to  me  'I  suppose 
you  have  a  warrant.'    I  said  I  had  not,  and  he  said  his 
orders  were,  not  to  take  such  a  charge,  and  he  refused 
to  take  the  man.     I  said,  'You  observe  the  man  is 
removing  away';  and  I  asked  the  man  for  his  address, 
and  the  man  refused  to  give  it  to  me.     I  have  not  seen 
the  man  since." 

Cross  examined.  '<!  had  not  taken  any  pains  to  ascer- 
tain, before  I  sent  for  a  constable,  whether  the  man  was 
able  to  support  his  wife.  I  did  not  know  the  constable. 
When  the  constable  refused  to  take  the  man,  I  said,  *  I 
shiall  take  your  number,  as  I  wish  to  have  the  point 
setded.'  Wkktler  did  not  say  he  would  go  to  the  station." 

Re-examined.  **  The  man  admitted  he  earned  \St. 
per  week;  in  the  presence  of  the  constable." * 

The  decision  of  the  case  depends  upon  the  construc- 
tion of  the  3rd,  4th,  5th,  6th  and  7th  sections  of  stat. 
5  G.  4.  c  83.,  commonly  called  The  Vagrant  Act  Under 
the  circumstances,  as  proved  before  me,  I  was  of  opinion 
that  the  respondent  was  not  bound  to  take  Whistler  into 
custody,  inasmuch  as  he,  Whistler^  was  not  found  offend- 
ing against  the  above  mentioned  Act  of  Parliament;  and 
I  therefore  dismissed  the  summons.  I'he  appellant, 
being  dissatisfied  with  my  determination,  applied  to  me 
to  state  this  case. 
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1860.  Collier 9  for  the  appellant    The  respondent  was  boand 

HoRLBT  to  take  fVAistler  into  custody.  By  stat.  5  G.  4.  c  83. 
Bogies.  '*  ^*»  **  Every  person  being  able  wholly  or  in  part  to 
maintain"  f^his^  ^^family^  by  work  or  by  other  meansi 
and  wilfully  refusing  or  neglecting  so  to  do,  by  which 
refusal  or  neglect*'  **any  of  his**  *' family  whom  he* 
**  may  be  legally  bound  to  maintain,  shall  have  become 
chargeable  to  any  parish"  **  shall  be  deemed  an  idle  and 
disorderly  person  within  the  true  intent  and  meaning 
of  this  Act;"  and  may  be  committed  to  the  House  of 
Correction.  By  sect.  4,  persons  committing  certain 
offences  therein  mentioned  are  to  be  deemed  rogues  and 
vagabonds ;  and,  by  sect.  5,  certain  persons  are  to  be 
deemed  incorrigible  rogues.  Sect  6  enacts  that  '*It 
shall  be  lawful  for  any  person  whatsoever  to  apprehend 
any  person  who  shall  be  found  offending  against  this 
Act,  and  forthwith  to  take  him  before''  a  magistrate,  to 
be  dealt  with  according  to  the  Act,  ''or  to  deliver  him" 
**  to  any  constable  or  other  peace  officer  of  the  place 
where  he"  ''shall  have  been  apprehended,  to  be  so 
taken''  before  a  magistrate;  "and  in  case  any  constable 
or  other  peace  officer  shall  refuse  or  neglect  wilfully  to 
take  such  offender  into  his  custody  and  to  take"  him 
before  a  magistrate^  "  it  shall  be  deemed  a  neglect  of  duty 
in  such  constable  or  other  peace  officer,  and  he  shall  on 
conviction  be  punished"  as  the  Act  directs.  And,  by 
sect  7,  magistrates  are  empowered  to  grant  warrants  to 
apprehend  persons  who  have  committed  or  are  suspected 
of  having  committed  any  offence  against  the  Act  The 
question  turns  upon  the  construction  of  sect  6.  ffhistkr 
was  "found offending"  within  the  meaning  of  that  section, 
when  the  appellant  directed  the  respondent  to  take  him 
into  custody,  telling  the  respondent,  at  the  same  time. 
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what  the  offence  chained  against  Wlikiler  was.  The  i860, 
respondent  was  bound  to  act  upon  the  information  given  horlbt 
him,  that  Whistler^s  wife  was  chargeable.  [^Cockbum 
C.  J.  The  offence  charged  against  the  man  was  not  one 
obvious  to  the  eye  and  senses  of  the  constable  at  the 
time  the  charge  was  made,  and  it  cannot  be  said  that 
the  man  was  then  found  committing  it.  How  was  the 
constable  to  know  whether  the  wife  was  or  was  not 
living,  as  her  husband  alleged,  with  another  man ;  or  to 
decide  that  all  the  circumstances  existed  necessary  to 
constitute  the  offence?  Application  for  a  warrant  ought 
to  have  been  made  to  a  magistrate  in  the  first  instance, 
under  sect.  7.] 

T.  F.  EUu,  contri^  was  not  called  upon. 

Per  CuiUAM  (a).  The  facts  sufficient  to  create  the 
alleged  offence  were  out  of  the  knowledge  of  the  con- 
stable. The  summary  power  to  apprehend  without  a 
warrant,  given  by  the  statute,  applies  only  to  cases 
where  the  offence  is  apparent  and  is  in  course  of  perpe- 
tration by  the  offender,  before  the  eyes  of  the  constable; 
not  to  cases  where  it  depends  upon  circumstances  un- 
known to  the  constable  whether  the  offence  has  been 
committed  or  not. 

Judgment  for  the  respondent. 

(a)  CoelAum  C.  J.,  Onm^Um^  HiU  and  Blackburn  Js. 


TOL.  II.  2   Y  S.    &    E. 


678 

I860. 


EASTER  TERM. 


Baiurday^ 
April  2l8t. 


The  Luton  Local  Board  of  Health,  appellants, 
against  Davis,  respondent. 


/^ASE  stated  by  justices  of  Bedfordshire,  under  stat 
20  &  21  Vict  c.  43. 
At  the  Petty  Sessions  held  at  Luton,  in  Bedfordshxref 
on  28th  March,  IS59,  a  summons  came  on  for  hearing 
by  which  Frederick  Davis,  the  respondent,  was  required 
to  shew  cause  why  he  had  not  paid  and  why  he  refused 
to  pay  the  sum  of  1/.  2^.  lOd,,  assessed  on  him  for  a 
special  district  rate  due  to  The  Luton  Local  Board  of 
Health,  the  appellants.  It  was  proved  or  admitted  that 
The  Public  Health  Act,  1848,  11  &  12  Vict  c.63., 
except  sect.  50  thereof,  was  in  force  throughout  the 
entire  area  comprised  within  the  boundaries  of  the  town- 
ship of  Luton,  which  had  been  duly  constituted  a  district 
for  the  purposes  of  that  Act.  That  the  appellants,  the 
Local  Board  of  Health  for  the  said  district,  for  the  pur- 
pose of  improving  the  sanitary  condition  thereof,  especially 


At  the  hear- 
ing, by  jus- 
tices, of  a 

SURimODS 

taken  out  by 
appellants 
against  re- 
spondent, for 
non-payment 
of  a  special 
district  rate 
to  which  he 
had  been 
assessed  by 
appellants,  a 
Ix)cal  Board 
of  Health, 
under  The 
Public  Health 
Act,  1848, 
11&12  Fict. 
c.  63.  8.  86.,  it 
appeared  that 
the  rate  was 
good  on  the 
face  of  it,  and 
had  not  been 
appealed 
against;  and 
that  respond- 
ent had  failed, 

after  due  demand,  to  pay  it  Bespondent,  however,  contended  that  the  rate  was  bad, 
on  the  ground  that  it  was  made  in  order  to  pay  off  money  borrowed  by  appeUanta  for 
ihe^ecution  of  works  not  of  a  permanent  nature;  whereas,  under  sect  86  of  the  Act. 
special  district  rates  may  be  made,  and,  under  sect  107,  money  may  be  bonowed,  in 
respect  of  such  works  only.  It  further  appeared  that  the  Oenecal  Board  of  Health  bad 
consented  to  the  borrowmg  of  the  money  bj  appellants  on  the  credit  of  the  spedal 
district  rates,  for  the  execution  of  the  works  m  question;  and  had  declared  thenuelTea 
satisfied  that  the  works  were  of  a  permanent  nature. 

The  justices  declined  to  issue  a  distress  warrant  to  enforce  the  rate;  and  stated  a  eise^ 
under  stat.  20  &  21  Vict.  c.  43.,  for  the  opinion  of  this  Court  whether,  under  the  dream- 
stances,  thf>y  ought  to  have  done  so. 

Held,  that  the  justices  were  bound  to  have  issued  the  warrant  the  rate  being  good  o& 
its  face  and  unappealed  against  and  respondent's  objection,  if  well  founded,  beins  gromd 
for  an  appeal  agtunst  it,  under  sect  135  of  the  Public  Health  Act  to  The  Quarter  Sea^floa. 
which  alone  had  jurisdiction  to  decide  on  the  ralidity  of  the  rate. 
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by  means  of  certain  works  of  paving,  flagging,  channel- 
ling and  curbing  certain  streets  and  places  therein,  applied 
to  The  General  Board  of  Health  for  its  consent  to  their 
contracting  a  loan,  and  mortgaging  the  special  district 
rates  under  their  care,  in  order  to  carry  out  such  im- 
provements, amounting  to  the  sum  of  5902/.  ISs.  That 
thereupon  the  said  General  Board  consented  to  the  bor- 
rowing and  taking  up  at  interest  the  said  sum,  on  the 
credit  of  the  said  special  district  rates;  and  that  the 
appellants,  in  pursuance  of  the  said  Public  Health  Act, 
1848,  borrowed  of  the  Public  Works  Loan  Commissioners 
the  sum  of  5900/.,  for  the  purpose  aforesaid,  upon  mort- 
gage of  all  and  every  the  special  district  rates  which  had 
been  or  should  be  made  within  the  said  district,  accor- 
ding to  the  said  Act,  and  all  and  every  other  rat6  and 
rates  which  the  appellants  had  power  to  charge  for  the 
purposes  of  that  security,  with  five  per  cent  interest  on 
such  sum  or  such  part  thereof  as  should  remain  due 
until  the  whole  should  be  paid. 

Copies  of  the  aforesaid  application,  of  the  estimate 
referred  to  in  it,  of  the  consent  of  the  General  Board 
of  Health,  and  of  the  surveyor's  report  as  to  the  most 
advantageous  mode  of  contracting  for  the  works,  were 
annexed  to  the  case,  and  were  to  form  part  of  it.  Of 
these  documents  the  following  extracts  are  alone 
material. 

The  application,  dated  22nd  Mmf,  1856,  stated  that 
The  Local  Board  had,  for  some  time,  been  considering 
the  propriety  of  paving  the  paths  of  certain  old  and  new 
streets  in  the  town  of  Luton,  which  were  then  in  a  very 
dirty  and  defective  state ;  and  that  their  surveyor  had  made 
a  survey  and  estimate  of  the  expenses  of  such  paving, 
which  was  forwarded,  with  the  application,  for  the  con- 
2  Y  2 
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sideration  of  the  General  Board,  who  were  thereby  re- 
quested to  give  their  assent  to  the  Local  Board  obtaining 
a  k>an  for  the  intended  works. 

The  consent  of  the  General  Board,  dated  18th  July, 
I8669  recited  (inter  alia)  that  the  Local  Board  had  applied 
to  the  General  Board  for  its  consent  to  the  borrowing 
and  taking  up  at  interest,  upon  the  credit  of  the  special 
district  rates  to  be  made  within  the  district,  of  the  sum 
of  5902/.  15^.,  for  the  purpose  of  executing  certain  per- 
manent works  of  paving  within  the  said  district,  the  r&- 
paynient  pf  which,  with  interest,  the  Local  Board  pro- 
posed to  secure  by  a  mortgage  or  mortgages  of  the  said 
rates ;  and  that  the  General  Board,  after  due  inquiry 
and  examination,  was  satisfied  that  the  works,  in  respect 
of  which  the  said  sum  was  intended  to  be  borrowed,  were 
of  a  permanent  nature,  and  for  the  benefit  of  the  said 
district  It  then  proceeded  to  give  consent  to  the  bor- 
rowing and  taking  up  at  interest,  by  the  Local  Board,  of 
the  said  sum,  on  the  credit  of  the  said  special  district 
rates,  according  to  the  provisions  of  The  Public  Health 
Act,  1848. 

The  streets  mentioned  in  the  application,  estimate  and 
consent,  are  public  and  common  highways,  and  were  so 
before  and  at  the  time  when  the  Local  Board  was  con- 
stituted- The  appellants  contracted  with  certain  persons 
for  the  execution  of  the  works  aforesaid,  and  the  whole 
of  the  sum  of  5900/.,  borrowed  as  aforesaid,  was  spent 
on  the  works;  and  the  sum  of  4591/.  \2s.  lid,,  parcel 
thereof,  was  expended  in  and  for  the  benefit  of  a  part  of 
the  said  district  within  which  the  premises  of  the  res- 
pondent, being  a  messuage  and  shop  occupied  by  him, 
are  situate.  On  18th  January ,  1859,  in  pursuance  of 
proper  and  suflScient  notices,  the  appellants  made  and 


XXm,  VICTORIA. 


681 


levied  upon  and  in  respect  of  all  the  premises  situate 
mthiD  the  said  part  of  the  said  district,  (the  said  part 
comprising  about  two  fifths  of  the  rateable  value  of  the 
whole  of  the  district),  for  the  purpose  of  raising  the  due 
proportion,  chargeable  on  that  part  of  the  district,  of  a 
certain  instalment  of  the  said  principal  sum  so  borrowed 
as  aforesaid,  and  interest  thereon  (both  of  which  became 
due  on  20th  January^  1859),  a  special  district  rate ;  and 
the  same  was  duly  signed,  sealed  and  published.  This 
special  district  rate  was  laid  upon  a  portion  of  the  whole 
district,  being  the  portion  in  which  the  works  were 
done.  In  this  rate  or  assessment  the  respondent  was 
assessed,  in  respect  of  the  said  messuage  or  shop,  at  the 
sum  of  \h  2«.  lOif.,  on  a  rateable  value  of  27/.  10«. 

At  the  hearing  of  the  summons,  the  respondent  ap- 
peared personally,  and  thereupon  the  special  district 
rate  or  assessment  was  produced  on  the  part  of  the 
appellants  {a).  The  making  and  publication  of  it  were 
duly  proved ;  and  also  a  demand  in  writing  knade  by 
the  appellants'  collector  on  the  respondent,  more  than 
fourteen  days  before  the  issuing  of  the  summons;  and 
that  the  respondent  had  not  paid.  The  justices  were 
thereupon  requested,  on  the  part  of  the  appellants,  to 
issue  their  warrant  of  distress  against  the  respondent  for 
1/.  2t.  \0d.  and  costs;  but  it  was  objected  by  the  res* 
pondent  that  the  rate  was  bad.  The  justices,  finding 
the  construction  of  The  Public  Health  Act,  1848, 
very  obscure  upon  the  said  question  so  raised  before 
them,  did  not  consider  themselves  justified  in  issuing, 
and  therefore  declined  to  issue,  a  distress  warrant  as 
prayed. 
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(a)  No  eopy  of  the  mt«  was  set  out  in,  or  annexed  to,  the  case. 
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The  question  for  the  decision  of  the  Coart  was.  Whe- 
ther, under  the  circumstancesi  the  distress  warrant  ought 
to  issue. 

T.  Janes  (Northern  Circuit)  for  the  respondent  The 
rate  was  bad.     By  sect  86  of  The  Public  Health  Act, 
1848,  11  &  12  Vict  e.  63.,  a  Local  Board  is  empowered 
to  make  and  levy  a  special  district  rate  only  ''  wheneyer 
any  expenses  are  incurred  or  to  be  incurred  by*'  them 
<'  in  making,  enlarging,  altering,  arching  over,  covering, 
or  enclosing  any  sewer"  ^*  or  in  and  about  any  other 
works,  matters,  and  things  of  a  permanent  nature,  and 
executed  or  done  for  the  benefit  of  any  district  or  part 
of  a  district.**    By  ^*  works,  matters,  and  things  of  a  per- 
manent nature"  works,  &c.,  ejusdem  generis  with  the 
construction  or  alteration  of  sewers  must  be  meant.  The 
work  of  paving  streets  is  not  a  work  of  that  permanent 
nature.     It  is,  by  sect  68,  made  part  of  the  ordinaiy 
duties  of  the  Local  Board  from  time  to  time  to  pave 
streets.     By  sect.  107  the  Local  Board  may  *'  borrow 
and   take'  up   at  interest,   on  the  credit  of  the  rates 
authorized  to  be  made  or  collected  under  this  Act,  any 
sums  of  money  necessary  for  defraying  any"  *' costs, 
charges,  and  expenses*'  incurred  by  the  Board  in  the 
execution  of  the  Act ;  "  Provided  al ways,  that  the  money 
borrowed  under  the  authority  of  this  Act  shall  be  bor- 
rowed only  for  works  of  a  permanent  nature."  The  Act, 
therefore,  gave  the  Board  no  authority  to  borrow  money 
for  paving  purposes;  still  less  to  make  a  special  district 
rate  for  the  purpose  of  repaying  it.     {Blackburn  J.  The 
consent  of  the  General  Board  to  the  borrowing  of  the 
money  recites  that  permanent  works  of  paving  were  to 
be  executed.     Can  we  say,  as  matter  of  law,  that  works 
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of  paving  are  not  pennanent  ?     Cockbum  C.  J.    That       i860, 
is  a  question  not  of  law  but  of  fact]     It  was  incum-       i^^i^ 
bent  on  the  appellants  tct  satisfy  the  justices  that  the    ^^^J^^ 
works  were  in  fact  permanent    If  thej  were  not  so,       ^J^ 
the  rate  was  inyalid,  and  the  justices  had  no  jurisdiction 
to  enforce  it    [Hill  J.    The  case  does  not  find  that  the 
rate  Was  not  good  on  the  face  of  it,  and  we  must  there- 
fore assume  that  it  was.  If  so,  was  not  your  proper  course 
to  appeal  to  the  Sesaons  against  it,  under  sect  135  ?] 
The  justices  were  not  justified  in  assuming  that  the 
works  were  of  a  permanent  nature,  merely  because  the 
appellants  so  described  them.    If  the  description  of  the 
works  as  permanent  is  conclusive,  it  follows  that  the 
appellants  tdight  call  watering  the  streets  a  permanent 
work,  and  make  a  special  district  rate  in  respect  of  that 
[Coehbwm  C.  J.     Regina  v.  Justices  of  Kingston-uponr 
Thames  (a),  b  clearly  against  you,  and  shews  that  the 
Justices  ought  to  hate  enforced  the  rate  on  being  satis- 
fled  that  it  was  unappealed  against] 

Taykr^  control,  was  not  called  upon. 

CooKBUBM  C.  J.  I  am  of  opinion  that  the  justices  had 
no  course  open  to  them  but  to  issue  a  warrant  for  the 
payment  of  the  rate  by  the  respondent  Mr.  Jones's 
argument  may  or  may  not  be  well  founded,  as  to  the 
question  of  the  aulhority  of  the  Local  Board,'  upon  a 
true  construction  of  the  sUtute,  to  raise  a  special  district 
rate  for  the  purpose  of  paying  off  a  debt  incurred  in 
respect  of  this  particular  item  of  improvement.  It  may 
be  that  the  item  ought  to  have  been  charged  on  the 

(a)  E.  B,  4-  E,  256. 
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general  rates  alone;  but  it  is  unnecessary  to  give  any 
opinion  upon  that  point,  because  it  is  quite  clear  that, 
even  supposing  that  paving  is  not  a  permanent  work  for 
defraying  which  a  special  district  rate  may  properly  be 
made,  the  rate,  being  good  in  point  of  form  and  beinji; 
unappealed  against,  ought  to  have  been  deemed  by  the 
justices  good  in  point  of  law.  The  consent  of  the 
General  Board  of  Health  recites  that  the  works  are  of  a 
permanent  nature,  and  the  rate,  so  far  as  we  can  infer 
from  the  case,  appears  to  have  professed,  on  the  &ce  of  it, 
to  be  made  for  the  purpose  of  raising  money  borrowed 
for  the  execution  of  such  works.  There  was  nothing 
before  the  justices  to  shew  that  the  rate  was  not  good 
both  in  form  and  in  substance.  But  it  is  said  that  there 
was  this  inherent  vice  in  the  rate,  that  the  works  were 
not,  in  fact,  of  the  nature  described.  That  would  have 
been  a  good  ground  for  an  appeal  against  the  rate  to  the 
Quarter  Sessions,  under  sect  135  of  the  statute.  Sect. 
136,  which  gives  power  to  the  Sessions,  upon  an  appeal, 
to  amend  or  quash  the  rate,  contains  a  proviso  that,  not- 
withstanding the  rate  be  quashed,  **  all  monies  charged 
by  such  rate  shall'',  if  the  sessions  so  order,  **  be  levied 
as  if  no  appeal  had  been  made,  and  such  monies,  when 
paid,  shall  be  taken  as  payment  on  account  of  the  next 
effective  rate  for  the  purposes  in  respect  of  which  the 
quashed  rate  was  made.**  If  any  person  objecting  to  the 
validity  of  a  rate  to  which  he  is  rated  might  omit  to  follow 
the  remedy  by  appeal,  pointed  out  by  the  Act,  and  might 
take  his  objection  to  the  rate  before  the  justices,  the 
proviso  in  sect.  136  would  be  rendered  practically 
nugatory;  for  the  justices  have  no  jurisdiction  to  make 
the  order  therein  referred  to.    To  bold  that  the  justices 
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were  entitled  to  exercise  a  discretion  whether  or  not 
to  issue  their  warrant,  would  be  to  run  counter  to 
the  decisions  in  Regina  y.  Justices  of  SSngston'-uponr- 
Thames  (a)  and  other  cases.'  I  think  that,  under  the 
circumstances,  they  were  bound  to  issue  the  warrant. 
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Cboscpton  J.  As  soon  as  it  appears  that  the  objection 
to  the  rate  was  a  ground  for  an  appeal,  there  is  an  end  of 
the  case.  The  principle  oi  Regina  ▼.  Justices  of  King' 
tUm-upcn-Thamesia)^  and  other  decisions  with  respect 
to  poor-rates,  is  applicable;  especially  as  The  Public 
Health  Act,  1848,  gives  the  Sessions  similar  powers,  on 
the  hearing  of  appeals,  to  those  which  they  possess  under 
the  poor  law.  It  is  said  that  the  justices  had  no  juris- 
diction to  enforce  the  rate ;  but  that  is  the  very  thing 
which  they  were  bound  to  do,  on  being  satisfied  that  the 
rate  was  good  on  its  face  and  unappealed  against.  It  is 
true  that,  as  was  held  in  Milward  ▼.  Coffin  (i),  if  a  poor 
rate  is  made  upon  a  person  who  occupies  no  land  in  the 
parish,  the  rate  is  absolutely  void ;  that,  however,  arises 
from  the  very  nature  of  the  case,  and  is  an  exception  to 
the  general  rule  that  a  rate,  good  on  the  face  of  it,  is 
binding  till  quashed  on  appeal.  So,  again,  when  a 
statute  says  that  a  rate  shall  be  void  unless  certain  pre- 
vious ceremonies  have  been  performed,  proof  that  those 
ceremonies  were  performed  is  sufficient  to  shew  that 
the  rate,  if  good  on  the  face  of  it,  and  not  appealed 
against,  is  binding.  The  justices  at  Petty  Sessions 
cannot  constitute  themsefves  a  Court  of  appeal  against 
tbe  rate ;  for  the  Legislature  has  not  confided  to  them 
the  power  of  deciding  on  its  validity. 

Hill  J.    I  am  of  the  same  opinion.    As  the  rate  was 


(a)  B.B,fE.  256. 
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good  on  the  Uce  of  it ;  as  it  was  nnappealed  against;  and 
as  every  thing  to  give  the  justices  jurisdiction  was  proved ; 
the  justices  were  bound  to  issue  their  warrant. 


BsjACebxskh  J.  I  am  of  the  same  opinion.  The  case 
does  not  set  out  the  rate,  upon  the  form  of  which  the 
whole  question  turns.  I  think,  however,  that  enoujrii 
appears  to  shew  us  that  the  rate  was  good  on  the  hce  of 
it  It  may  be  that,  on  an  appeal,  the  rate  would  be 
quashed;  but  it  is  of  great  importance  that  the  principle 
should  be  acted  upon  that  a  rate,  good  on  its  fiice,  is  to 
be  enforced,  until  appealed  against.  Persons  aggrieved 
by  such  a  rate  as  the  present  must  follow  the  remedy  of 
appeal  pointed  out  by  the  statute.  They  cannot  lie  by, 
till  the  period  for  appealing  has  elapsed,  and  then  oppose 
the  rate  before  the  justices,  when  it  is  sought  to  be  en- 
forced against  them. 

Judgment  for  the  appellants  (a) 

(a)  It  should  seem  that  the  piOTinons  of  stat.  20  &  21  Via.  e,  43. 
are  inapplicable  to  cucumstances  inch  as  those  in  this  case.  See  Bepntt 
T.  Ju9tice$o/  QhucdBterihire,  tokii,  p.  420. 
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C\^  an  appeal  to  the  Midsummer  Quarter  Sessions,  Bt  stat 

1859,  for  the  North  Riding  of  Yorkshire,  in  which  J.  97.  I^wf ' 
the  overseers  of  the  poor  of  the  parish  o{  Liverpool  yf  ere  fusS^t^^- 
appellants,  and  the  overseers  of  the  poor  of  the  township  ilj^e^^^t^* 
of  CUfUm,  in  the  said  North  Riding,  respondents,  against  ^  Pauper 
an  order  of  two  justices  of  the  said  Riding,  which  had  direct  pay- 
been  duly  served  upon  the  said  overseers  of  Liverpool,  expenses  of 
adjudging  the  place  of  the  last  legal  settlement  of  fViU  nan^^&c.  to 
Uam  Lanccuter,  a  pauper  lunatic,  then  confined  in  the  the^ajdiLs 
public  asylum  for  the  North  and  East  Ridings  of  Fork'  of  settfimj^t, 
Aire  at  Clifton,  in  the  said  North  Riding,  to  be  in  the  ^^ot  ^E^ 

parish  of  Liverpool,  and  orderinir  the  overseers  of  the  of  guardians; 
.  if  not,  by  the 

poor  of  the  said  parish  of  Liverpool  to  pay  certain  sums  oyerseers. 

of  money  for  the  maintenance  and  care  of  the  said  lunatic  an  appeal  to 

and  certain  costs;  the  Sessions  confirmed  the  order.  Sessions 

against  such 
an  order ;  and 
sect.  113  empowers  the  Sessions,  at  the  hearing  of  the  appeal,  to  amend  any  omission  or 
mistake  in  the  drawing  up  of  the  order,  if  satusfled  that  enough  was  in  proof  before  the 
jusUoes  making  it  to  have  authorized  them  to  hare  drawn  it  up  correctly. 

L,  was  a  parish  in  which,  under  a  Local  Act,  the  rector,  churchwardens  and  overseers* 
together  with  twenty-one  other  persons  elected  in  pursuance  of  the  Act^  were  constituted 
the  select  restiy  of,  and  the  boam  of  guardians  for,  L, 

An  order  of  justices  made  under  stat.  16  &  17  Vict.  e.  97.  «.  97.,  a^'udging  the  settle- 
ment of  a  pauper  lunatic  to  be  in  Z.,  directed  payment  of  the  expenses  of  his  maintenance 
&c  to  be  made  by  the  churchwardens  and  overseers  of  L. ;  and  was  served  on  the  overseers. 
On  an  appeal  by  the  overseers  to  the  Quarter  Sessions  a^nst  this  order,  the  Sessions 
amended  the  order  by  substituting  in  it  the  word  **  guardians"  for  the  words  "church- 
wardens and  overseers." 

Held,  that  the  order  of  justices  was  bad,  being  directed  to  and  served  upon  a  body 
distinct  firom  the  ^ardians  of  i^.,  and  not  upon  the  guardians  of  L.  under  a  misnomer. 

Held  farther,  uiat  the  Sessions  had  not  power,  under  sect.  113,  to  amend  the  order  as 
stated ;  the  amendment  maldng  the  order  a  new  one,  and  upon  new  parties  who  were  not 
before  the  Sessions. 
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1860.        subject  to  a  case  for  the  opinion  of  this  Coart,  the  sob- 

The  QuBXH    Stance  of  which  was  as  follows. 
Inhabitants  of      ^^®^  *'°^®  ^^^  passing  of  Stat.  5  &  6  Vict  c.  Ixxxviii.  {a) 

Liverpool,  entitled  « An  Act  for  the  administration  of  the  kws 
relating  to  the  poor  in  the  parish  of  Liverpool  in  the 
county  of  LancoMUr^  the  laws  relating  to  the  poor  of 
the  said  parish  have  been  administered  under  the  said 
Act,  and  all  the  provisions  and  regulations  of  the  sud 
Act  have  been  and  still  are  observed  in  the  said  parish. 
At  the  trial  of  the  appeal  it  was  objected  by  the  appel- 
lants, under  grounds  of  appeal  which  raised  the  objectioD, 
that  the  order  was  bad,  because  the  overseers  of  the  poor 
of  the  parish  of  Liverpool  were  thereby  ordered  to  pay 
the  sums  mentioned  in  the  order; .  whereas  the  order 
should  have  been  made  upon  the  select  vestry  of  the 
said  parish,  constituted  under  the  said  Act 

The  order  (which  was  to  be  considered  as  part  of  the 
case)  was  addressed  **  To  the  guardians  of  the  poor  of 
the  York  Union,  and  the  overseers  of  the  poor  of  the 
township  of  Clifton  in  the  North  Riding  of  Yorkskire, 
and  to  the  churchwardens  and  overseers  of  the  poor 
of  the  parish,  township  or  place  of  Liverpool,  in  the 
county  of  Lancaster/*  It  then,  after  making  the  neces- 
sary recitals  and  adjudging  the  settlement  of  the  pauper 
lunatic  to  be  in  the  parish  of  Liverpool,  proceeded  to  order 
**  You,  the  overseers  of  the  poor  of  the  said  parish  of 
Liverpool,  to  pay*'  the  several  sums  specified  in  the 
order. 

The  Sessions  overruled  the  objection,  subject  to  the 
opinion  of  this  Court.    The  respondents  then  applied 

(a)  Local  and  penonal,  public. 
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to  the  Sessions  to  amend  the  order,  under  stat.  16  &  17        i860. 
Vict  c.  97.  *.  113.,  in  case  it  should  be  necessary,  by     The  Quebh 
inserting  in  it,  instead  of  the  words  '*  the  churchwardens  jni,abitant«  of 
and  overseers  of  the  poor  of  the  parish  of  Liverpool/*  the     Livebpool. 
words  **  the  guardians  of  the  poor  of  the  parish  of  Liver- 
pool/*  The  appellants  objected  that  the  Sessions  had  no 
powei"  to  make  such  an  amendment ;  and  also  that,  if 
the  order  was  otherwise  invalid,  it  was  not  rendered  valid 
by  reason  of  such  amendment     The  Sessions  made  the 
amendment  as  requested,  subject  to  the  opinion  of  this 
Court  as  to  whether  they  had  power  to  make  any  such 
amendment ;  and  also  as  to  whether  the  order  (if  other- 
wise invalid),  was  rendered  valid  by  the  amendment. 
The  respondents  also  contended  that  the  above  amend- 
ment by  the  Sessions  was  final,  by  virtue  of  stat.  16  &  17 

Viete.9T.s.  116. 

If  the  Court  should  be  of  opinion  that,  upon  the  objec- 
tion so  taken  as  above  mentioned,  the  order  as  originally 
made  by  the  justices,  and  without  any  amendment,  was 
good,  the  order  of  justices  and  the  order  of  Sessions 
were  to  be  confirmed.  If  the  Court  should  think  that 
the  order  as  originally  made,  and  without  any  amend- 
ment, was  bad  upon  the  above  objection,  the  questions 
for  the  Court  were  to  be ;  First,  Whether  the  Sessions 
had  the  power  to  make  the  amendment  under  stat. 
16  &  17  Vict  c.  97.;  and.  Secondly,  Whether  the  order 
was  rendered  valid  by  reason  of  such  amendment,  or 
(sic)  the  said  amendment  by  the  Sessions  was  final. 

If  the  Court  should  be  of  opinion  either  that  the 
Sessions  had  no  power  to  make  the  amendment,  or  that 
the  amendment,  when  made,  did  not  render  the  order 
valid,  and  that  the  said  amendment  by  the  Sessions  was 
not  final,  the  order  pf  justices  and  the  order  of  Sessions 
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1860.        were  to  be  quashed;  otherwise  they  were  to  be  coo- 
The  Qusui    firmed. 

Inhabitants  of 

LivBEPooi.  p^ice  and  A.  W.  Simpson,  for  the  respondents.  Firsl, 
the  order,  as  originally  made,  was  good.  By  stat.  16  &  17 
VtcL  c.  97.  s>  97.«  the  justices  who  inquire  into  and  ad- 
judge the  settlement  of  a  pauper  lunatic  are  to  **  order 
the  guardians  of  the  Union  to  which  the  parish  in  which 
such  lunatic  is  adjudged  to  be  settled  belongs,  or  of  such 
parish  in  case  such  parish  be  in  a  Union  or  be  under  a 
Board  of  Guardians,  and  if  not,  then  the  overseers  of 
such  parish,  to  pay"  the  expenses  incurred  with  reference 
to  the  lunatic.  And  sect.  108  gives  an  appeal  to  die 
Quarter  Sessions,  against  an  order  of  adjudication  of  the 
settlement  of  a  lunatic,  to  **  the  guardians  of  any  Union 
or  parish,  or  the  overseers  of  any  parish.'*  It  is  said,  for 
the  appellants,  that  the  order,  to  comply  with  the  re- 
quirements of  sect.  97,  should  have  been  made  on  the 
select  vestry  of  Liverpool,  which  is  constituted  the  Bosrd 
of  Guardians  for  Liverpool  by  the  local  Act,  5  &  6  FicL 
c.  Izzxviii. ;  sect  1  of  which  enacts,  "  That  the  rectorsi 
the  churchwardens,  and  the  overseers  of  the  poor  of  the" 
'*  parish*"  of  Liverpool  **  for  the  time  being,  together  with 
twenty-one  persons  to  be  elected  in  the  manner  by  this  Act 
directed,  shall  be  the  select  vestry  for  carrying  into  execu- 
tion the  provisions  of  this  Act,  and  shall  be  styled  '  The 
select  vestxy  of  the  parish  of  Liverpool,^  and  shall  be  and 
shall  be  deemed  to  be  a  Board  of  Guardians  for  the  relief 
and  management  of  the  poor,'*  with  all  the  rights^  powers, 
privileges  and  duties  of  guardians  of  the  poor.  Assumiogi 
however,  that  view  to  be  correct,  the  order,  being  made 
on  "  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Liverpool,^  may  be  considered  as  having  been 
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made  on  them  as  representatiTes  of  the  whole  Testry,  of  1860. 
which  they  are  the  most  important  members.  [Crompion  The  Qnscii 
J.  I  think  it  is  clear  that  the  order,  as  originally  made,  inhabitants  of 
was  not  made  on  the  guardians  of  Liverpool  in  a  manner  ^^^^^^^ 
such  as  to  satisfy  stat.  16  &  17  Vict.  c.  97.  s.  97.]  Then, 
secondly,  the  Sessions  had  power  to  amend  the  order  at 
the  hearing  of  the  appeal,  under  sect.  1 13  of  that  statute, 
which  enacts  that  '*if,"  at  the  hearing,  **any  objection 
be  made  on  account  of  any  omission  or  mistake  in  the 
drawing  up  of  such  order,  and  it  be  shewn  to  the  satis- 
faction of  the**  Sessions  "  that  sufficient  grounds  were  in 
proof  before  the  justices  making**  the  *' order  to. have 
authorized  the  drawing  up  thereof  free  fit>m  the  said 
omission  or  mistake,  it  shall  be  lawful  for*'  the  Sessions 
**  to  amend  such  order  and  to  give  judgment  as  if  no  such 
omission  or  mistake  had  existed."  The  mistake,  if  any,  in 
the  parties  to  whom  the  order  was  directed,  was  amendable 
under  this  section.  In  Bex  v.  Amlwch  (a)  an  order  of 
jrerooTal  was  directed  to  the  churchwardens  and  over- 
seers of  the  parish  of  £.,  which  place  was  in  fact  a  vill, 
and  had  no  churchwardens.  This  Court  held  that  the 
word  *' church  wardens  "  might  be  rejected  as  surplusage, 
and  that  the  Sessions  had  power,  under  a  statute  {b) 
which  authorized  them  to  amend  any  defects  in  form  in 
orders  appealed  against,  to  amend  the  order  by  inserting 
in  it  the  words  '^or  vill."*  [Blackburn  J.  In  that  case  the 
churchwardens  were  non-existent  persons:  but  here  the 
order  is  made  upon  actual  churchwardens.]  In  Rex  v. 
Bingley  (c)  it  was  held  that  the  Sessions  had  power  to 
amend  an  order  of  removal  to  the  township  of  Bingley, 
by  altering  the  word  "township''  to  "parish,"  the  town- 
ship being  one  of  several  which  together  made  up  the 

(«)  4  A  #  C  767.  (ft)  6  (?.  2,  c.  119.  #.  1. 

(c)  4  2?.^  Ad.  567  note  («}. 
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1860.  parish,  and  did  not  separately  maintain  their  own  poor. 
The  QuKBv  who  were  maintained  by  the  parish  collectively.  JZer  ▼• 
Inhabitenta  of  ^^^  Justices  of  Carmarthenshire  (a)  shews  that  a  mis- 
LiviBPooL.  ^j^g  which  cannot  mislead  becomes,  when  the  order 
in  which  it  occurs  has  been  acted  upon,  immateriaL 
Regina  ▼.  HelUngley{b)  is  an  illustration  of  the  rule 
that,  upon  a  question  of  the  amendment  of  an  order 
t>f  justices,  every  reasonable  presumption  should  be 
made  in  favour  of  there  having  been  suflScient  grounds 
in  proof  before  the  justices  to  have  authorized  them 
to  draw  up  the  order  free  from  mistake.  In  Regina 
V.  Hjsaton  (c)  this  Court  put  a  liberal  construction  on 
the  provisions  of  stat  16  &  17  Viet.  c.  97,  sects.  97,  107; 
holding  that  the  overseers  of  a  township  in  a  Union,  on 
whose  behalf  an  order  of  adjudication  and  maintenance  of 
a  pauper  lunatic  had  been  obtained  by  the  guardians  of 
the  Union,  were  to  be  considered  as  the  parties  obtaining 
the  order,  within  the  meaning  of  sect.  107.  \HiU  J. 
In  the  cases  which  you  have  cited,  the  proper  parlies 
were  before  the  Court,  though  under  a  misnomer.  But, 
in  the  present  case,  the  order  was  in  fact  made  on  the 
wrong  parties.]  The  order  was  made  on  the  most 
important  amongst  the  persons  on  all  of  whom  it  ought 
to  have  been  made.  Lastly;  even  if  the  Sessions  had 
no  power  to  amend,  the  amendment,  once  made,  is  final, 
by  reason  of  stat.  16  &  17  Vict.  c.  97.  s.  116.,  which 
provides  that  the  decision  of  the  Sessions;  at  the  hearing 
of  any  appeal  against  any  order  of  adjudication  of  the 
settlement  of  a  lunatic,  upon  (interalia)  ''the  amending 
or  refusing  to  amend  the  order"  ''shall  be  final,  and  shall 
not  be  liable  to  be  reviewed  in  any  Court.**  \^Blachbwm  J. 


(a)  4  B.  #  Ad,  663.  {h)  \  K  ^  B.  749. 
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The  point  seems  to  be  whether  the  Sessions  did  not        I860, 
in  effect^  instead  of  merely  amending  a  mistake  in  the    The  Queen 
order  appealed  against,  make  a  new  order  altc^ether,  and  j^jj^^^j^tg  of 
upon  different  persons.    The  appellants  were  not  before    Liverpool. 
them.] 

Pickering^  contra,  was  stopped. 

(CocKBiTBN  C.  J.  was  absent.) 

Crompton  J.  I  am  of  opinion  that  the  Sessions  had 
no  power  to  make  the  amendment.  Stat  16  &  17  Vict 
c.  97.  $.  97.  requires  an  order  of  justices  for  the  adjudi- 
cation of  the  settlement  of  a  pauper  lunatic  to  be  made 
on  the  guardians  of  the  parish  of  settlement,  if  that 
parish  is  under  a  board  of  guardians.  Liverpool^  the 
parish  of  settlement  in  the  present  case,  is  under  a 
board  of  guardians;  that  board  consisting,  bj  reason  of 
the  Local  Act,  5  &  6  Vict  c,  Ixxxviii.  s.  L,  of  the 
select  vestiy  of  the  parish.  The  churchwardens  and 
overseers  of  the  parish  are  a  distinct  and  separate  body 
from  the  select  vestry ;  and  the  order  of  justices,  being 
made  upon  the  churchwardens  and  overseers,  instead 
of  the  select  vestry,  was  made  upon  the  wrong  body. 
Then  the  question  is,  whether  this  was  a  mere  mistake 
of  the  justices,  amendable  by  the  Sessions  under  sect. 
113  of  Stat  16  &  17  Vict  c.  97.  I  am  of  opinion  that 
it  was  not ;  and  that  the  Sessions  were  virtually  asked, 
not  to  amend  an  existing  order,  but  to  make  an  entirely 
new  order  on  new  parties.  If  such  an  amendment 
might  be  made,  I  do  not  see  where  the  power  of 
amendment  is  to  stop.  In  the  cases  cited  for  the  res- 
pondents the  proper  parties  were  before   the  Court, 

VOL.  n.  2  z  E«  &  E. 
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1860.        though  under  a  misnomer;  but,  here,  the  goardians  were 
The  QuxKN     ^^^  before  the  Sessions  at  all.    The  orders  of  justices 
Inhabitants  of  ^^^  ^^  Sessions  must  therefore  be  quashed. 

i^IVSRPOOL. 

(Hill  J.  was  absent.) 

Blackburn  J.     I  am  of  the  same  opinion.    Had  the 
order  of  justices  been  intended  to  be  made  on  the  gaar- 
diansi  that  is  to  say,  the  select  vestry,  of  Liverpool^  and 
had  it  merely  misdescribed  that  body,  I  think  that  the 
cases  which  have  been  cited  shew  that  the  order  would 
have  been  amendable ;  but,  on  the  contrary,  it  was  clearly 
intended  to  be  made  on  a  different  body  from  the  guar- 
dians ;  and  was  therefore  bad,  because  Liverpool  is  a 
parish  under-guardians,  and  stat.  16  &  17  VicL  c.  97. 
$.  97.  requires  the  order  to  be  made  on  the  guardians, 
in  the  case  of  such  a  parish.     Then,  sect.  113  empowers 
the  Sessions,  on  an  appeal  to  them  against  the  order,  to 
amend  any  mistake  in  the  drawing  up  of  the  order,  on 
being  satisfied  that  sufficient  grounds  were  in  proof 
before  the  justices  making  the  order  to  have  authorized 
the  drawing  up  of  the  order  free  from  the  mistake. 
That  section  would,  I  think,  have  applied  here,  had  the 
order  been  intended  for,  and  served  upon,  the  select 
vestry,  who  are  the  guardians  for  Liverpool,  and  had  it 
been  addressed  to  them  under  a  wrong  name.    If  so, 
they  would  have  been  the  parties  before  the  Sessions; 
•  as  it  is,  a  different  body,  the  overseers,  were  served  with 
the  order  and  were  the  parties  to  iL     By  the  so-called 
amendment  the  Sessions  in  effect  made  a  new  order 
upon  new  parties,  whom  they  substituted  for  those  who 
were  before  them :  and  thia  the  Act  gave  them  no  power 
to  da 

Orders  quashed. 
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1860. 


Cole,  appellant,  agaimt  Coulton,  Clerk  to  the  Saturdw, 
King's   Lynn    Paving    Cobimissionbrs,    re- 
spondent. 

/^ASE  stated  by  justices,  under  stat  20  &  21  Vict.  TheJTtV* 
c.  43.,  in  substance  as  follows.  pmrement 

At  the  Petty  Sessions  held  In  and  for  the  borough  of  f^J^uK 
King's  Lynn,  in  the  county  o{ Norfolk,  on  5\h  December,  }£~^^^ 
1859,  an  information  was  preferred  by  CouUon,  the  res-  ^y^^Z^^^ 
pondent,  against  Cole,  the  appellant,  under  sect  113  of  ^<^^  ^847, 

10  &  11  Vict, 

The  King's  Lynn  Waterworks  and  Borough  Improve-  c  89.,  relating 
ment  Act,  1859,  22  Vict  c.  zxzii.  {a),  which  is  as  fol-  paSii^^rt 
lows:  " The  clauses  of  The  Town  Police  Clauses  Act,  th^'htterAct, 

"  erery  person 
keeping  any 
house'*  *'  or  other  place  of  public  resort'*  "  for  the  sale  or  consumption  of  refreshments  of 
any  kind,  who  knowingly  suffers  common  prostitutes"  "  to  assemole  at  and  continue  on 
his  premises'*  is  made  liable  to  a  penalty.  By  stat  22  Vict,  e,  xxxiL  <.  120.,  justices 
who  inflict  any  penalty  under  the  Act  are  to  award  it  to  be  paid  either  to  the  Coipora- 
tion,  or  to  the  Paying  Commissioners,  of  King'$  Lynn,  accoraing  as  the  proceeding  for 
the  penalty  is  taken  on  behalf  of  the  one  or  other  of  those  bodies. 

Appellant,  a  licensed  alehouse  keeper  at  King't  lAfnn,  was  convicted  by  justices,  on 
an  mformation  laid  by  respondent,  the  derk  to  uie  Paving  Commissioners,  in  a  penalty 
under  stat.  10  &  11  Vict,  c.  89.  «.  35.  Bespondent  had  no  authority  from  the  Commis- 
sioners, express  or  implied,  to  laj  the  information,  further  than  that  he  had,  b^  their 
direction,  published  a  nandbill,  sioned  by  him  as  their  clerk,  stating  that  the  section  in 
question  would  be  strictly  enforced! 

Held,  that  the  conviction  was  good ;  for  that,  first,  the  information  was  well  laid ;  per 
Cockbum  C.  J.,  because,  the  offence  charged  being  one  against  the  public,  respondent, 
assuming  that  he  had  no  sufficient  authority  from  the  Commissioners  to  inform,  might 
inform  in  his  individual  capacity,  provided  (as  it  was  to  be  taken  that  he  had  done)  he 
daimed  the  penalty  on  behalf  of  tne  Commissioners ;  ner  Croffmton  J.,  because  the  fkcts 
shewed  that  respondent  had  professed  to  inform  on  behalf  of  the  Commissioners,  and,  if 
BO,  he  could  not  be  required  to  shew  that  ho  had  in  fact  (as  umhU  he  had)  their  authority 
to  infonn.  That,  secondly,  licensed  alehouses  are  not  excepted  from  the  operation  A 
stat.  10  &  11  Viet,  e,  89.  <.  35.,  although  the  keepers  of  them  are  subject  to  the  provisions 
of  prior  Acts  of  Parliament    Judgment  on  both  points  concurred  in  by  JBiackbtirn  J. 


(a)  Local  and  persona],  public 
2  z  2 
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IS60.        18479  ^ith  respect  to"  '* places  of  public  resort,  are  in- 
Cols         corporated  with   this  Act,**  "and  the  expression  'the 
CouLTOA.      Commissioners'  in  those  clauses"  "  means,  for  the  pur- 
poses of  this  Act,  the  Paving  Commissioners.**     One  of 
the  clauses,  with  respect  to  places  of  public  resort,  of  The 
Town  Police  Clauses  Act,  1847,  10  &  11  Vict.  c.  89.,  is 
as  follows:  Sect  35.  *'  Every  person  keeping  any  house, 
shop,  room,  or  other  place  of  public  resort  within  the 
limits  of  the  special  Act  for  the  sale  or  consumption  of 
refreshments  of  any  kind  who  knowingly  suffers  common 
prostitutes  or  reputed  thieves  to  assemble  at  and  continue 
in  his  premises  shall,  for  every  such  offence,  be  liable  to 
a  penalty  not  exceeding  5/."    The  information  stated 
that,  on  22nd  NavembeTf  1859,  at  the  parish  of  St.  Mar- 
ffaretf  in  the  said  borough,  Cokf  the  appellant,  of  Pur- 
fleet  Street^  in  the  said  borough,  then  and  there  being 
an  alehouse  keeper  and  duly  licensed  to  sell  exciseable 
liquors  by  retail  in  hia  house  and  premises  there  situate, 
and  known  by  the  sign  of  The  Sailors*  Home^  and  then 
and  there  keeping  the  said  house  for  the  sale  and  con- 
sumption of  refreshments,  to  wit,  beer  and  other  excise- 
able  liquors,  did  knowingly  suffer  four  common  pros- 
titutes to  assemble  at  and  continue  in  his  said  house 
and  premises,  contrary  to  The  King's  Lynn  Waterworb 
and  Borough  Improvement  Act,  1859. 

At  the  hearing  of  the  information,  it  was  objected  by 
the  appellant,  and  admitted  by  the  respondent,  that  the 
respondent  had  no  express  authority  from  any  meeting 
of  the  Paving  Commissioners  to  lay  that  particular  in- 
formation :  but  the  respondent  referred  to  the  following 
handbill,  published  by  him,  by  direction  of  h  meeting 
of  the  Commissioners,  which  he  considered  a  sufficient 
authority. 
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*' King's  Lynn.  I860. 

"Places  of  Public  Resort. 

"  Notice  is  hereby  given  that,  by  The  Town  Police 
Clauses  Act,  1847,  as  incorporated  by  The  King's  Lynn 
Waterworks  and  Borough  Improvement  Act,  1859,  it  is 
enacted  as  follows.**  [Sect.  35  of  The  Town  Police 
Clauses  Act,  1847,  was  here  set  forth  at  length.]  «  And 
notice  is  hereby  further  given  that,  from  and  after  11th 
Jlfoy,  1859,  such  penalty  will  be  strictly  enforced.** 
**By  order, 

**Jno,  Jas.  Caulton^ 
"  King's  Lynuj  "  Clerk  to  the  Lynn  Paving 

"4th  May,  1859.'*  Commissioners." 

The  justices  overruled  the  appellant's  objection,  and 
allowed  the  respondent  to  proceed  and  give  evidence 
upon  the  information  as  laid. 

It  was  proved  that  the  appellant  was  a  licensed  ale* 
bouse  keeper,  and  kept  an  alehouse  within  the  said 
borough,  and  within  the  limits  of  the  special  Act  (The 
case  then  set  out  the  particulars  of  the  offence  charged 
in  the  information :  which,  however,  need  not  here  be 
given.)  It  was  objected,  on  behalf  of  the  appellant,  that 
sect.  35  of  The  Town  Police  Clauses  Act,  1847,  did  not 
apply  to  licensed  alehouses.  He  also  proved  that  the 
prostitutes  had  come  and  gone  several  times,  during  the 
evening  of  the  day  laid  in  the  information,  to  and  from 
the  appellant*s  house,  and  had  not  continued  there  more 
than  half  an  hour  on  each  occasion  ;  and  that,  on  one  of 
those  occasions,  each  of  them  took  a  glass  of  raspberry 
wine  for  which  they  themselves  paid:  and  it  was  con- 
tended that  this  was  not  such  an  assembling  at,  and  con- 
tinuing in,  the  premises  as  was  within  the  meaning  of 
the  said  sect  35  of  the  said  Act;  it  being  for  the  pur-r 
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1860.  pose  of  refreshment  only  and  not  for  any  illegal  or  iin- 
Cols  moral  purpose. 
CocLTOH.  Tt®  justices,  however,  being  of  opinion  that  an  ale- 
house or  public  house  was  a  house  and  place  of  pnblic 
resort  within  the  meaning  of  the  section,  and  Bnding, 
upon  the  evidence,  that  the  appellant  knowingly  suffered 
four  common  prostitutes  to  assemble  at  and  continue  in 
his  premises,  and  that  there  was  a  meeting  together  and 
remaining  beyond  a  fair  and  reasonable  time  for  the 
purpose  of  refreshment,  convicted  the  appellant  of  the 
offence  chai^ged  in  the  information,  and  adjudged  him 
for  his  said  offence  to  forfeit  and  pay  the  sum  of  liL,  to 
be  paid  and  applied  according  to  law,  and  also  to  pay 
to  the  respondent  the  sum  of  l/«  6$.  for  hia  costs  in 
that  behalf. 

The  questions  for  the  opinion  of  the  Court  were: 
First,  Whether  or  not  the  information  was  well  laid, 
either  on  behalf  of  the  Paving  Commissioners  or  by  the 
respondent  individually ;  and  such  as  the  justices  could 
adjudicate  upon.  Secondly,  Whether  or  not  a  licensed 
alehouse  is  within  the  meaning  of  sect  35  of  The  Town 
Police  Clauses  Act,  1847,  10  &  11  VicL  e.  89.  (a). 

Fidd,  for  the  respondent.  First,  the  information 
was  well  laid  on  behalf  of  the  Paving  Commissioners; 
assuming  that  it  was  necessary  that  they  should  prefer  it 
The  respondent,  as  their  clerk,  had  a  general  authority 
to  act  for  them  in  all  matters  connected  with  their  pub* 

(a)  Tliere  wyw  &  third  question,  whether  or  not  the  evidence  was 
efficient  to  pvoTO  that  the  appeUant  had  knowingly  snfiered  common 
prostitates  to  assemble  at  and  continue  in  his  premises  within  the 
meaning  of  the  said  section:  with  regard  to  which,  Keane,  for  the 
appellant,  now  admitted  that  he  conld  not  deny  that  the  evidence  was 
sufficient 
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lie  duties;  and,  if  a  particolar  aathority  to  lay  the  infor-        i860, 
mation  was  requisite,  he  derived  it  from  their  direction         q^ 
•to  him  to  publish  the  handbill  which  stated  that  the      coultoh. 
penalty  imposed  by  sect.  35  of  The  Town  Police  Clauses 
Act,  1847,  would  be  strictly  enforced.     The  King^s  Lynn 
Waterworks   and    Borough   Improvement    Act,   1859 
22  VicL  c.  xxzii.  s.  120.,  enacts  that  **  the  justices  by 
whom  any  penalty  is  imposed  or  (sic)  recoverable  under 
this  Acty  and  which  is  not  directed  to  be  otherwise 
paid,  shall  award  the  same  to  be  paid  to  the  Corporation 
or  to  the  Paving  Commissioners,  according  as  the  pro- 
ceeding for  the  penalty  is  taken  on  behalf  of  either  of 
those  bodies.''     llie  proceeding  was  taken  on  behalf 
of  the  Commissioners.     If,  however,  the  information 
is  to  be  deemed  to  have  been  laid  by  the  respondent 
individually,  it  was  well  laid.     In  Paley  on  Conmctions, 
(4th  ed.  by  Macnamara),  p.  58,  it  is  laid  down  that 
''  generally  any  person  may  be  informer,  but  sometimes 
the  statute  giving  the  penalty  allows  only  particular 
persons  to  inform.''     Sect  120  of  the  local  Act,  which 
28  the  only  clause  of  it  on  which  the  appellant  can 
rely,  does  not  in  effect  restrict  the  right  of  informing  to 
the  Corporation  and  the  Paving  Commissioners,  by  the 
mere  direction  that  the  penalty  is  to  be  paid  to  them. 
Secondly,  a  licensed  alehouse  is  a  ''place  of  public 
resort"  *'for  the  sale  or  consumption  of  refreshments" 
within  the  very  general  language  of  The  Town  Police 
Clauses  Act,  1847,  10  &  11  Vict  c.  89.  s.  35.     The  note 
printed  in  the  margin  of  the  section,  ^'  Penalty  on  coffee 
shop    keepers  harbouring  disorderly  persons,"  insuffi- 
ciently expresses  the  class  of  persons  on   whom  the 
penalty  is  imposed.    (He  was  then  stopped.) 
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1860.  Keane,  for  the  appellant     To  take  the  last  point  first. 

1^^  Sect.  35  of  Stat.  10  &  11  Vict.  c.  89.  is  not  sufficiently 
CouLToH.  comprehensive  to  inclade  the  case  of  a  licensed  alehouse.  • 
Victuallers,  public  house  keepers,  and  other  persons 
licensed  to  sell  wine,  spirits,  beer,  dder  or  finrmented  or 
distilled  liquors  by  retail,  to  be  drunk  on  the  premises, 
are  specified  in  sect  34 ;  it  is  therefore  to  be  {Resumed 
that  such  persons  are  not  affected  by  sect  35,  which 
contains  no  mention  of  them.  [Coekburn  C.  J.  Sect 
35  is  in  wider  terms  than  sect  34.  By  sect  34  vie- 
tuallen  and  the  other  persons  referred  to,  and  no  others, 
are  made  liable  to  a  penalty  for  harbouring  constables 
while  on  duty ;  but  by  sect.  35  **  every  person  keeping 
any"  "  place  of  public  resort* "for  the  sale  or  consump* 
tion  of  refreshments  of  any  kind"  is  subjected  to  the 
penalty  which  that  section  imposes.]  The  maiginal 
notes  to  the  sections  of  an  Act  of  Parliament  are  now 
printed  on  the  roll,  and  are  therefore  to  be  deemed  part 
of  the  Act:  and  the  marginal  note  to  sect  35  shews 
clearl}'  that  that  section  refers  only  to  coffee  shop  keepers. 
The  keepers  of  licensed  alehouses  are  subject  to  the 
provisions  of  stat  9  G.  4.  c.  61.,  by  sect  21  of  which 
penalties  are  imposed  upon  them  for  ofiences  against  the 
tenor  of  their  licenses.  And  persons  licensed  to  sell 
beer  come  within  the  purview  of  stat  11  (7.  4  &  1 
VT.  4.  c.  64.,  sect.  13  of  which  subjects  them  to  penalties 
for  permitting  drunkenness  or  disorderly  conduct  in  their 
houses.  The  fact  that  these  two  statutes  remun  in 
force  shews  that  sect  35  of  The  Town  Police  Clauses 
Act,  1847,  can,  at  most,  apply  only  to  unlicensed  houses 
for  the  sale  of  refreshments.  That  prostitutes  and  dis- 
orderly  persons  frequent  coffee  shops  has  been  recently 
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brought  to  the  notice  of  this  Court  in  Chreig  v.  1860. 
Bendeno  (a).  l^Crompton  J.  Unless  ale,  beer  and  colb 
spirits  are  not  refreshments,  it  is  impossible  to  say  that  Coulton. 
the  section  in  question  does  not  apply  to  licensed  ale- 
houses.] Secondly,  the  provisions  of  the  local  Act, 
22  Vict  c.  zzziL,  sect  120,  by  which  the  penalties  . 
recoverable  under  that  Act  are  given  to  the  Corporation 
or  the  Paving  Commissioners  of  Lynn,  according  as  the 
proceeding  for  the  penalty  is  taken  on  behalf  of  the  one 
or  the  other  of  those  bodies,  necessitate  the  laying  an 
information  on  behalf  of  the  Commissioners,  in  a  case 
where  the  penalty  is  to  go  to  them.  A  common  in- 
former may  lay  an  information,  if  the  statute  under 
which  it  is  laid  gives  him  an  interest  in  the  penalty  to  be 
recovered;  Caswell  v.  Morgan  (i);  but  not  otherwise. 
Begina  v.  Hicks  (c)  shews  that  where  a  statute  directs  a 
penalty  to  be  paid  to  a  particular  party,  a  conviction 
founded  on  an  information  laid  by  a  person  unauthorized 
by  that  party  cannot  be  supported.  [^Cochbum  C.  J. 
That  decision  proceeded  upon  the  narrow  ground  that 
the  penalty  in  question  was  imposed,  not  for  the  benefit 
of  the  public,  but  for  the  protection  of  the  persons  to 
whom  it  was  given.]  Rex  v.  Daman  (d)  is  to  the  same 
effect.  In  Mideltan  v.  Gale  (e),  although  the  Court  held 
that  any  person  might  lay  an  information,  under  stat 
1  &  2  TF.  4.  c.  32.  s.  30.,  for  a  trespass  in  search  of  game, 
the  informer  was,  in  fact,  authorized  by  a  party  interested 
in  the  game.  In  the  present  case  it  does  not  appear 
that  the  respondent  laid  the  information  on  behalf  of  the 
Commissioners.     If  he  did  so,  he  had  no  sufficient 

(a)  E,  B,  ^E.  133.  (b)  IK^E.  809. 

(c)  4/?.*i5.633.  {d)  2B.iMd.378. 

($)  BA.iE.  155. 
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1860.        authority  from  them  to  act  on  their  account.     If  he  did 
^^^^j        not,  he  had  no  power,  as  an  individual,  to  inform  at  alU 


T. 
COULTOH. 


CocKBCTRN  C.  J.  I  am  of  opinion  that  this  conviction 
should  be  aflBrmed.  Mr.  Keane  has,  I  admit,  raised  con- 
siderable doubt  in  mj  mind  whether  the  respondent 
had  any  sufficient  authority  to  lay  the  information  oo 
behalf  of  the  Paving  Commissioners,  if  such  an  authority 
was  necessary.  The  laying  the  information  was  not  a 
matter  necessarily  within  the  scope  of  the  powers  of  the 
Paving  Commissioners,  as  such;  the  power  to  obtain 
penalties  from  persona  guilty  of  certain  offences  was 
merely  an  advantage  given  to  them,  of  which  they 
might  or  might  not  avail  themselves,  according  to  cir- 
cumstances. Though,  therefore,  their  clerk  might,  in 
numerous  instances  of  acts  done  by  him  which  were 
within  the  scope  of  their  duties,  be  considered  as  acting 
for  them  and  with  their  sanction,  the  preferring  an  infor- 
mation was  not  an  act  of  that  description,  nor  bad  he 
a  necessarily  implied  authority  from  his  office  to  do  it. 
The  respondent  has  admitted  that  he  had  no  authority, 
express  or  implied,  from  the  Commissioners,  except  that 
arising  from  his  having  published  the  notice  by  their 
direction;  but  that  notice  may  have  been  intended  only 
as  a  general  warning,  not  to  be  acted  upon  by  the  Com- 
missioners without  further  consideration.  I  am,  however, 
of  opinion,  that,  independently  of  any  authority  from 
the  Commissioners,  it  was  competent  to  the  respondent 
to  lay  the  information,  so  long  as  he  professed  to  lay  it 
in  accordance  with  the  direction  of  the  local  Act  that 
the  penalty  was  to  enure  for  the  benefit  of  the  Commis- 
sioners. The  case  is  not  that  of  a  grievance  to  an 
individual  in  respect  of  which  a  penalty  is  given  by 
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statute  to  the  partv  aggrieved,  by  waj  of  redress;  but  i860, 
the  offence  is  one  against  public  decency  and  propriety.  com 
The  General  Act  makes  every  person  committing  the 
offence  liable  to  the  penalty,  and  does  not  prohibit  any 
one,  who  may  choose,  from  laying  the  information.  The 
special  Act  engrafts  upon  this  a  special  provision  that 
the  penalty,  when  imposed,  shall  go  to  one  or  the  other 
of  two  specified  bodies,  according  as  the  proceeding  is 
on  behalf  of  one  or  the  other.  The  only  restraint, 
therefore,  put  by  the  special  Act  upon  the  power  of  an 
individual  to  lay  the  information  is  that  he  must  claim 
the  penalty  on  behalf  of  one  of  the  bodies  named  in  that 
Act  The  case  is  analogous  to  that  where  an  informer 
is  entitled  to  one  half  of  a  penalty  and  the  Crown  to  the 
other.  Such  an  informer  must  state  that  he  claims  the 
penalty  as  well  on  behalf  of  the  Crown  as  on  bis  own 
behalf;  but  he  need  shew  no  authority  from  the  Crown 
to  lay  the  information.  We  should  be  bound  by  the 
decisions  cited  by  Mr.  Keane,  were  it  not  for  the  plain 
dbtinction  between  them  and  this  case,  that  they  turned 
upon  the  construction  of  statutes  which  imposed 
penalties  for  the  protection  of  the  private  rights  of  indi- 
viduals;  whereas  the  enactment  here  in  question  is  one 
for  the  benefit  of  the  public  at  large. 

(Hill  J.  was  absent.) 

Crompton  J.  I  am  of  the  same  opinion.  I  think 
that  we  may  take  it  (though  it  does  not  clearly  so 
appear  firom  the  case)  that  the  information  was  laid  on 
behalf  of  the  Commissioners,  and  that  the  adjudication 
was  that  the  penalty  should  be  paid  to  them.  The  re- 
spondent however,  it  is  said,  had  no  express  authority 
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1860.  from  the  Commissioners  to  move  in  the  matter.  What 
qqi^,  we  have  to  look  to  is,  whether  what  was  done  satisfied 
CouLTON  ^^®  requirements  of  sect.  120  of  the  local  Act.  I  think 
that  it  did.  When  the  clerk  of  a  particular  body  comes 
and  says  th^t  he  sues  or  appears  on  their  behalf,  I  do  not 
think  that  he  can  be  called  upon  to  shew  his  aothority. 
He  may  be  liable  to  his  principals  if  he  abuses  his 
authority,  but  it  would  be  quite  a  new  thing  to  reqiure 
him  to  prove  that  he  has  authority  from  them.  The 
handbill,  moreover,  published  by  the  respondent  by 
the  express  direction  of  the  Commissioners,  is  some 
evidence  that  he  had  their  authority.  On  the  other 
point  made,  there  can  be  no  doubt  that  The  Town 
Police  Clauses  Act,  1847,  10  &  11  Viet  c.  89.  $.  35., 
applies  to  all  houses,  whether  licensed  or  unlicensed, 
in  which  refreshments  are  sold  to  the  public;  and  we 
cannot  engraft  upon  it  any  exception,  inasmach  as  it 
contains  no  words  of  exclusion. 

CocKBURN  C.  J.  added.  I  omitted  to  allude  to  that 
point;  upon  which  I  am  disposed  to  agree  with  Mr. 
Keans  that  the  Legislature,  having  already  provided  for 
ale  and  beer  houses,  intended  sect.  35  of  the  Act  io 
question  to  be  merely  supplementary  to  those  provisions. 
As,  however,  they  have  not  guarded  themselves  by  intro- 
ducing words  excepting  ale  and  beer  houses  from  the 
operation  of  the  section,  it  is  not  competent  to  us  to 
except  them. 

Blackburn  J.  concurred  on  both  points. 

Conviction  aflBrmed. 
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Knowles,  appellant,  against  Dickinson,         j^a^^ik, 
respondent. 

CASE  stated  by  justices,  under  stat.  20  &  21  Vict.  Stat  1S&19 

C,  43.  '•  ^  requires 

certain  nileo 

At  the  Petty  Sessions  held  at  Buryy  in  Lancashire,  on  tobeobserred, 
ISlh  November,  1859,  an  information  was  preferred  at  Sne  and^ 
the  instance  of  the  respondent,  Dickinson,  Inspector  of  Seoilraer  and 
Coal  Mines  for  the  district,  against  the  appellant,  Knowles,  ^^f  {|^^- 

which  charged  that  "within  three  months  last  past,  that  "«» adequate 

^  '^  amount  of 

is  to  say,  on  26th  &»tewJcr,  1859,  at  jyw5Mfc  Colliery,  in  yentiktion" 
.,-  .,         .  18  to  "be  con- 

tbe  pansh  oiRadcKffe,  in  the  said  county,  Messrs.  Knowles  stantiy  pro- 

,__„-.,  -  .  -  .  1    duced  at  all 

jr  JtiaU  being  the  owners  and  occupiers  of  a  certain  coal  collieries"  in 

mine  and  colliery  at  Hagside  aforesaid,  the  same  being  a  ^e^orking 

coal  mine  and  colliery  within  the  true  intent  and  mean-  ^^d^ieTcis 

ing  of  BUt.  18  &  19  Vict.  c.  108.,  intituled  *An  Act  to  ffsuchcol- 

®  '  lienes    may 

amend  the  law  for  the  inspection  of  coal  mines  in  Gfreat  "  ^^^^  <>«"■ 

'  ^      ^         nary  cucum- 

Britain^  Andrew  Knowles^ {the  appellant)  ''the  principal  stances  be  in 

agent  of  the  said  coal  mine  and  colliery,  did  then  and  worldnf.*' 

there  unlawfully  neglect  and  wilfully  violate  one  of  the  poses  a  penalty 

rules  to  be  observed  in  the  said  coal  mine  and  colliery,  ^^^^  ^^^ 

referred  to  in  the  said  Act  as  the  general  rules,  in  not  S^""iJ^i. 

causing  an  adequate  amount  of  ventilation  to  be  con-  J^ry  ^^7^^' 

stantly  produced  at  the  said  coal  mine  and  colliery  to  aforesaid  rules 

are  neglected 

dilute  and  render  harmless  noxious  gases  to  such  an  ez-  or  wilfully 

violated. 
Held,  that 

the  agent  of  a 
collie 
for  a 

during  the  suspen 
for  that,  notwiths 
within  the  meaning  of  that  section. 


for  that,  notwithstanding  such  suspension,  the  coUieiy  was  "  worked"  during  that  time 
— *'^'    "  '    :of  that  I      ' 
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1860.        teDt  as  that  the  working  places  of  the  pits  and  levels  of 
Kmowlks     ^^c  B&id  coal  mine  and  colliery  should^  under  ordinary 
DicKiNsoH.    circumstances,  be  in  a  fit  state  for  working ;  contrary  to 
the''  "  statute"  in  that  behalf. 

The  first  general  rule  contained  in  sect.  4  of  stat. 
18  &  19  Vict.  c.  108.  is  as  follows. 

''An  adequate  amount  of  ventilation  shall  be  constantly 
produced  at  all  collieries  to  dilute  and  render  harmless 
noxious  gases  to  such  an  extent  as  that  the  working 
places  of  the  pits  and  levels  of  such  collieries  shall  under 
ordinary  circumstances  be  in  a  fit  state  for  working.** 

The  appellant  is  one  of  the  firm  of  Messrs.  Knowles  jr 
Hatt,  the  owners  of  the  Hagside  Coal  Pit,  and  has  the 
active  management  of  that  pit.  To  ventilate  the  pit,  an 
air  current  descended  the  shaft  at  Hagside^  was  carried 
by  means  of  the  usual  air  courses  through  the  workings 
of  the  pit,  and  ascended  an  upcast  shaft  near  the  Hagside 
shaft.  Air  pipes  were  also  provided  in  parts  of  the  pit, 
and  a  furnace  and  steam  engine  were  kept  at  work 
during  the  whole  of  the  week,  Sunday  excepted.  The 
furnace  is  solely  for  purposes  of  ventilation.  The  engine 
is  used  for  drawing  coal  in  the  mine,  and  raising  it  from 
the  pit,  and  for  pumping  water ;  and,  when  at  work, 
likewise  assists  the  ventilation.  During  the  week,  while 
the  furnace  and  engine  were  kept  constantly  in  operation, 
the  ventilation  of  the  entire  pit  was  adequate  to  the 
purpose  mentioned  in  the  first  general  rule.  At  about 
two  o'clock  on  each  Saturday  afternoon,  as  a  general 
rule,  the  furnace  and  engine  were  stopped,  and  did 
not  recommence  working  until  between  the  hours  of 
five  and  six  on  the  following  Monday  morning.  On 
Monday  mornings  it  was  generally  found  that  the  air  in 
the  pit  was  foul,  and  that  fire  damp  (inflammable  gas) 
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bad  accumulated  in  some  portion  of  the  workings  during  I860, 
the  cessation  from  work  on  the  Sunday.  To  produce  khowim 
ventilation^  recourse  was  had  on  each  Monday  morning  diowhsoh 
to  the  process  of  batting,  that  is^  beating  the  air  and  gas 
with  some  flat  instrument  (a  spade  for  instance),  and  so 
wafting  them  to  and  fro  and  mixing  them  together,  so  as 
to  dilute  the  gas  and  cause  or  facilitate  ventilation.  It 
was  the  duty  of  the  fireman  to  enter  first  and  examine 
the  state  of  the  pit  each  morning,  before  the  workmen, 
and  to  ascertain  that  the  ventilation  was  sufficient,  and, 
if  not,  to  put  up  a  caution  mark  or  beacon,  to  warn  the 
workmen  not  to  enter  that  particular  working.  At  five 
o'clock  on  Monday  morning,  26tb  September^  1859, 
before  the  commencement  of  work  in  the  pit,  the  fireman 
went  down  and  found  fire  damp,  or  inflammable  gas,  in 
one  of  the  workings ;  in  consequence  of  which  he  pro- 
ceeded with  the  assistance  of  three  other  workmen  to 
bat  the  gas  in  that  working.  This  they  did  three  or  four 
times.  Two  waggons  were  also  filled  with  coals  without 
the  use  of  a  light,  and  drawn  by  the  engine  through  the 
workings,  in  order  to  aid  in  breaking  up  and  mixing  the 
gas  with  the  atmospheric  air,  and  so  help  to  increase  the 
ventilation.  For  the  purpose  of  ascertaining  whether 
any  air  was  passing  through  the  air  pipes,  the  fireman 
imprudently  took  off  the  top  of  his  Davy  lamp,  and 
applied  it  to  one  of  the  air  pipes ;  and  an  explosion  of 
fire  damp  immediately  occurred,  whereby  the  three  men 
who  were  assisting  the  fireman  were  much  injured  and 
afterwards  died,  the  fireman  escaping  death  by  wearing 
extra  clothing  at  the  time,  and  being  consequently 
burnt  only  about  the  face.  There  was  very  little  air 
passing  through  the  pipes  at  the  time  of  the  explosion. 
The  ventilation  at  that  time  was  deficient,  and  there  was 
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I860.  an  accumulation  of  gas.  Complaint  bad  been  made,  on 
Kmowles  •  I'be  previous  Monday  morning,  that  tbe  air  was  bad  on 
DioKzjisoir.  ^^^  morning ;  and,  in  order  to  increase  tbe  ventilation, 
tbe  furnace,  whicb  usually  stopped  working  on  the 
Saturday f  had  been  kept  burning  during  tbe  Sunday 
preceding  the  explosion.  The  engine  began  to  work, 
on  the  morning  of  the  accident,  about  six  o'clock.  It  is 
doubtful  whether,  if  the  engine  had  been  at  work  some 
hours  earlier  on  the  Monday  morning,  the  ventilation 
would  have  been  so  increased  as  to  have  prevented  tbe 
explosion.  Batting  is  commonly  practised  in  pits  in  the 
district,  and  is  especially  required  where  the  gas  collects 
in  corners  or  under  tbe  roofs  of  the  workings.  On  tbe 
morning  of  the  explosion  the  air  was  good,  and  the 
ventilation  adequate,  in  some  of  the  workings  near  those 
where  the  accident  happened,  and  the  air  courses  in 
those  workings,  when  examined  shortly  before,  were  in 
a  good  state. 

For  the  appellant  it  was  contended  that  there  was  no 
case  in  law:  First,  Because  the  respondent  had  not 
given  the  notice  required  by  the  11th  section  of  the  Act. 
Secondly,  That  there  was  no  case  for  conviction,  because, 
under  ordinary  circumstances,  that  is,  on  the  week  days, 
the  ventilation  was  perfect ;  that  the  process  of  batting 
was  a  general  custom  in  coal  pits ;  that  the  accumulation 
of  inflammable  gas  was  not  an  offence  within  the  Act, 
as  the  men  were  not  at  the  time  working,  and  the  fire- 
man, whose  duty  it  was  to  inform  them  as  to  the  safety 
or  otherwise  of  the  workings,  had  not  reported  to  them 
thereon.  Thirdly,  That  the  words  "ordinary  circum- 
stances** applied  where  the  ventilation  was  adequate 
during  the  hours  of  working.  Fourthly,  That  there  was 
not  sufficient  evidence  to  support  the  conviction. 
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For  the  respondent  it  was  contended  that  batting  was       i860, 
a  rude  and   inadequate  contrivance   which    was  now      khowlm~ 
superseded  by    other  methods,  such  as  '*  bratticing/    diomhboit. 
which  was  the  proper  and  adequate  mode  which  ought 
to  have  been  adopted. 

The  justices  were  of  opinion,  upon  the  foregoing  state 
of  facts,  that  the  ventilation  was  inadequate,  and  that 
the  appellant  was  guilty  of  a  breach  of  the  first  rule  of 
section  4  of  the  Act ;  and  convicted  him  in  the  penalty 
of  40«.  and  costs. 

WeUby  appeared  for  the  respondent,  but  the  Court 
called  on  the  other  side. 

Manisiy^  for  the  appellant  By  sect.  1 1  of  stat.  18  &  19 
Vict,  c,  108.,  which  imposes  penalties  for  offences  against 
the  Act,  it  is  enacted  that  *'  If"  *'  any  coal  mine  or  col- 
liery be  worked,  and**  "  any  of**  the  «*  general"  «« rules 
which  ought  to  be  observed  by  the  owner  and  principal 
agent  or  viewer  of*'  it,  **  be  neglected  or  wilfully  violated 
by  any  such  owner,  agent  or  viewer,  such  person  shall 
be  liable  to  a  penalty."  That  section,  then,  applies  only 
to  cases  of  neglect  or  wilful  violation  of  the  rules  during 
the  time  that  a  colliery  is  being  worked.  In  the  present 
case,  the  colliery  stopped  working  on  the  Saturday^  and 
the  explosion  occmred  owing  to  the  accumulation  of  fire- 
damp during  the  cessation  from  work  on  the  Sunday. 
The  fireman  and  his  assistants,  the  sufferers  by  the  ex- 
plosion, had  gone  down  into  and  were  in  the  pit  on  the 
Monday  morning,  merely  to  ascertain  the  state  of  the 
ventilation  before  the  miners  recommenced  working. 
At  the  time  of  the  explosion,  therefore,  the  colliery  was 
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I860.  not  at  work;  consequently  the  penalty  imposed  by  sect. 
•Knowlm  ~  1 1  of  the  Act  could  not  be  incurred.  The  fiicts  shew 
DicKwsoir  ^^^  ^'®  ^  ^^  ^^^  General  Rules  contained  in  sect.  4 
was  duly  observed  at  all  times  when  the  colliery  waa 
at  work.  The  Act  does  not  prohibit  the  owners  or 
managers  of  collieries  from  stopping  the  working  of  the 
collieries  when  they  think  fit  [Cockbum  C.  J.  In 
miners*  language,  a  mine  would  be  said  to  be  at  work, 
or  not  at  work,  according  as  it  was  or  was  not  in  use 
for  mining  purposes.  Mere  cessation  from  work  on  a 
Stmday  would  not  bring  a  colliery,  which  was  in  full 
operation  on  week  days,  within  the  category  of  a  colliery 
not  being  worked.] 

CocKBURN  C.  J.  Stat.  18  &  19  Vict.  c.  108.  s.  4. 
enacts  that  "  the  following  rules  (hereinafter  referred  to 
as  the  general  rules)  shall  be  observed  in  every  coal  mine 
and  colliery  by  the  owner  or  agent  thereof."  This  is 
a  general  provision,  and  must  apply  to  all  coal  mines 
and  collieries  which  are  in  course  of  being  worked.  The 
first  of  the  rules  in  question  requires  that  an  adequate 
amount  of  ventilation  shall  be  constantly  produced  at  all 
collieries,  so  as  to  insure  that  the  pits  and  levels  shall 
under  ordinary  circumstances  be  in  a  fit  state  for  working. 
So  long,  therefore,  as  a  colliery  is  being  worked,  with 
but  temporary  intervals  of  cessation,  as,  for  rest  at  night 
or  on  a  Sunday ^  the  statute  requires  adequate  and  con- 
stant ventilation  to  be  kept  up  in  it.  To  allow  a  sus- 
pension of  the  proper  means  of  ventilation  to  take  place 
during  the  few  hours  that  workmen  are  not  actually 
engaged  in  the  colliery,  merely  because  no  one  is  during 
that  period  actually  at  work  there,  would  involve  very 
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dangerous  conseqaences.     As  the  present  case  proves,       I860, 
the  result  of  such  neglect  is,  that  bad  air  collects  in  the     Knowlk«~ 
workings,  and  the  men  who  first  enter  the  colliery  after-    d,j,j^7hs«oh 
wards  are  exposed  to  unnecessary  danger,  and  are  com- 
pelled to  resort  to  a  most  hazardous  operation  for  the 
purpose  of  restoring  the  ventilation. 

Crompton  J.  I  am  of  the  same  opinion.  It  would 
be  straining  language  to  say  that  a  mine  is  not  at  work 
merely  because  it  stops  working  on  Sundays. 

(Hill  J.  was  absent.) 

Blackburn  J.  The  rule  requires  adequate  ventila- 
tion to  be  *' constantly"  produced;  to  be  kept  up  continu- 
ously, that  is  to  say,  so  long  as  the  colliery  is  being 
worked  in  the  ordinary  sense  of  the  term.  And  a  col- 
liery is  not  the  less  being  worked,  although  the  miners 
suspend  work  between  Saturday  night  and  Monday 
morning. 

Conviction  affirmed. 
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I860. 


April  i3d. 


Ex  parte  The  Churchwardens  and  Overseers  of 
the  Poor  of  Fletton. 


JPpiELD  moved  for  a  rale  calh'ng  upon  The  Eastern 
Counties  Railway  Company  to  shew  cause  why  an 
order  made  at  ih^. Huntingdonshire  Quarter  SesBions,  and 
also  an  order  made  by  Crompton  J.^  under  stat.  12  &  13 
Vict  c.  45.  s.  18.,  requiring  that  the  first  mentioned 
order  should  be  brought  into  this  Court  for  the  parpose 
of  being  enforced,  should  not  be  set  aside,  and  why  all 
further  proceedings  should  not  be  stayed. 

It  appeared  from  the  affidavits  that,  on  22nd  Septem- 
ber^  1858^  a  rate  was  made  for  the  relief  of  the  poor  of 
the  parish  of  Fletton^  in  the  county  of  Huntimgdan^  and 
that  The  Eastern  Counties  Railway  Company  were 
therein  rated  and  assessed.  At  that  time  W.  Frwdl 
and  J.  Elgar  were  the  overseers  of  the  poor,  and  the 
TOste'up^to  Sie  "^^®  ^^  made  by  them,  as  was  customary  in  the  parish; 

time  of  the 
adjournment 

were  ordered  to  be  paid  by  the  respondents  to  the  appellants.  On  26tfa  March,  1859, 
the  respondents,  having  discoTered  toat  the  rate  was  in\^d,  gave  notice  to  the  apjpelkntF 
that  the  appeal  would  not  be  opposed  at  the  next  Sessions.  On  2^h  Marck,  1859,  the 
overseers  of  F.  went  out  of  office,  and  successors  to  them  were  appointed.  The  next 
Sessions  were  held  on  4th  April,  1859,  when,  no  one  appearing  for  the  respondents,  the 
appeal  was  allowed,  the  rate  quashed,  and  an  order  made  requiring  the  lespaadeats  to 
pay  full  costs  to  the  appellants,  to  be  taxed  by  the  deik  of  the  peace.  These  costs  vere 
taxed  at  an  amount  wnich  included  the  costs  incurred  up  to  the  Ejnphany  Sessions.  In 
DecemfeTt  1859.  the  appellants  demanded  payment  of  this  amount  from  the  overseen 
who  had  succeeded  the  original  respondents,  which  was  refused.  In  March,  1860,  the 
appellants  obtained,  ex  parte,  a  Judge's  order,  under  stat.  12  &  13  Vkt,  c.  45.  «.  18l,  to 
remove  the  order  of  Sessions  into  this  Courts  to  be  enforced. 

On  an  application  to  this  Court  on  behalf  of  the  succeeding  overseers,  after  they  had 
gone  out  of  office,  for  a  rule  calling  on  the  appellants  to  shew  cause  whv  the  oraer  of 
Sessions  and  the  Judge's  order  should  not  be  set  aside:  held,  that  bo^  orders  were  goal 
upon  their  face,  and  could  not  be  questioned  on  any  other  ground  than  that  of  defects 
apparent  on  their  face ;  and  that,  therefore,  whether  or  not  the  orders  could  ultimately 
be  enforced  against  the  present  applicants  (a  point  on  whidi  the  Court  gave  no  opinion), 
the  rule  could-not  be  granted. 


On  22nd 

-Se/jtnnfper, 
1858,  a  poor 
rate  for  the 
parish  of  F. 
was  made  by 
the  overseers 
ofF.    Notice 
of  appeal  to 
the  next 
Epiphany 
Sessiions 
against  this 
rate  was  given 
by  persons 
assessed  to  it. 
At  those  Ses- 
sions the 
appeal  was, 
at  the  instance 
of  the  re- 
spondents, the 
overseers  of  F., 
adjourned  to 
the  next  Ses- 
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the  churchwardens  for  the  time  being  taking  no  further  i860, 
part  in  such  matters  than  signing  the  rates.  The  Com-  ixparte" 
pany  gave  notice  of  appeal  for  the  Epiphany  Quarter  ^^i^^^^ 
Sessions,  to  be  held  on  ZtA  January^  1859  ;  and^  at  those 
Sessions,  the  overseers  appeared  as  respondents,  and 
applied  for  an  adjonrnment  of  the  appeal  to  the  next 
Sessions.  The  Sessions  granted  the  application,  and 
ordered  that  the  appellants  should  be  allowed  their  full 
costs  op  to  that  time.  On  26th  March^  1859,  the  res- 
pondents, having  discovered  that  the  rate  was  invalid, 
gave  notice  to  the  appellants  that  the  appeal  would  not 
be  opposed  at  the  Sessions.  On  .29th  March^  S.  Mar- 
riott and  S.  Searson  were  appointed  overseers  of  the 
poor  for  the  coming  year.  The  Easter  Sessions  were 
held  on  4th  Aprils  1859,  when,  as  no  one  appeared  on 
the  part  of  the  respondents,  the  Sessions  ordered  that 
the  rate  should  be  quashed,  and  that  full  costs  should  be 
allowed  to  the  appellants,  to  be  taxed  by  the  clerk  of  the, 
peace,  as  between  attorney  and  client,  and  to  be  paid  by 
the  respondents.  The  said  costs  were  then  taxed  at  the 
sum  of  125/.  Zs.  4d.,  which  included  the  costs  incurred  up 
to  the  Epiphany  Sessions.  At  this  time  the  persons  who 
were  churchwardens  when  the  rate  was  made  were  still 
in  office,  and  they  were  re^appointed  at  a  vestry  held  in 
Easter  week,  towards  the  latter  end  of  the  month  of 
April.  The  said  S.  Marriott  and  S,  Searson,  on  their 
appointment  as  overseers,  'received  from  the  said  IV. 
Frowell  and  J.  Elgar  the  sum  of  67/.  I8s.  4d.,  which  was 
expended  in  part  payment  of  a  sum  of  82/.  10^.,  due  in 
respect  of  an  order  made  by  the  board  of  guardians  upon 
the  overseers.  The  said  S.  Marriott  and  &  Searson 
never  interfered  in  any  way  in  respect  of  the  said  appeal, 
or  in  respect  of  the  costs;  and,   upon  a  demand  being 
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1860.  made  upon  them,  Id  December,  1869,  for  payment  of  the 
Ej^  parte  said  costs,  they  refused  to  pay  them,  on  the  ground  that 
^Floton^^  such  costs  had  been  improperly  incurred,  and  that, 
therefore,  they  were  not  liable  to  pay,  and  that,  if  they 
did  so,  such  payment  would  be  disallowed  by  the  auditor. 
In  March,  1860,  at  the  instance  of  the  appellants,  Cromp- 
tan  J.  made  an  order  that  the  order  of  4th  Jpril,  1859, 
should  be  brought  into  this  Court  for  the  purpose  of 
being  enforced. 

Field,  for  his  rule.  The  order  of  Sessions  ought  to 
have  been  made  upon  the  old  overseers.  The  succeeding 
overseers  are  not  liable  to  pay  the  costs  of  an  appeal  im- 
properly defended  by  their  predecessors ;  and  with  which 
they  had  nothing  to  do.  Moreover,  TTie  Eaitem  Counties 
Railway  Company,  who  were  the  appellants,  are  not  en- 
titled to  demand  of  the  succeeding  overseers  payment  of 
the  costs  incurred  up  to  the  Epiphany  Sesejons,  1859, 
when  those  overseers  were  not  in  office.  [Cachbum  C.  J. 
Can  it  be  said  that  the  appellants  are  to  be  ousted  of 
their  right  to  costs  because  fresh  overseers  came  into 
office  ?]  The  appellants  ought  to  have  taxed  their  costs 
at  the  Epiphany  Sessions  and  compelled  the  then  over- 
seers to  pay  them.  The  rate  having  been  invalid,  the 
former  overseers  were  not  justified  in  contesting  the 
appeal ;  and,  were  the  costs  now  to  be  paid  by  their 
successors,  the  auditor  wotSid  disallow  the  payment, 
and  they  would  be  at  the  loss  of  the  amount;  for,  even 
assuming  that  they  could  lawfully  have  made  a  rate  on  the 
parish  to  reimburse  themselves,  they  can  no  longer  do 
so,  having  now  gone  out  of  office.  The  overseers  of  a 
parish  are  not  such  a  continuous  body  as  that  one  set  of 
them  are  liable  to  fulfil  all  the  obligations  of  their  pre- 
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decessors.  Sui.  11  &  12  Vtct.  c.  91.  «.  1  &  2  contain  i860, 
provisions  for  the  discharge,  hy  their  immediate  succes-  iTparto" 
sors,  of  certain  debts  and  liabilities  incurred  by  overseers, 
which,  however,  do  not  affect  the  present  case.  IBlack- 
bum  J.  The  power  to  the  Sessions  to  award  costs  to  the 
successful  party  to  an  appeal  against  a  poor  rate  is  given 
by  staL  17  6r.  2.  c.  38.  5.  4.,  which  puts  such  costs  on 
the  same  footing  as  those  in  case  of  appeals  concerning 
the  settlement  of  paupers,  under  stat.  8  &  9  fV.S.c.  30. ; 
sect  3  of  which  Act  directs  the  Sessions  to  order  the 
costs  **  to  be  paid  by  the  churchwardens,  overseers  of  the 
poor,  or  any  other  person,  against  whom"  the  "appeal 
shall  be  determined"  to  the  party  on  whose  behalf  it  is 
determined.]  The  order  of  Sessions,  here,  is  practically 
made  upon  the  overseers  as  individuals ;  they  having  no 
power  to  charge  the  parish  funds  with  the  payment  of 
these  costs.  Unless  the  order  is  set  aside,  it  can  be 
enforced  only  by  a  fi.  fa.  against  the  goods  of  the  overseers. 
ICockbum  C.  J.  The  order  was  not  made  upon  the 
overseers  as  individuals ;  and  it  is  their  own  fault  if  they 
have  not  complied  with  it  while  they  remained  in  office, 
with  power  to  make  rates  on  the  parish  to  recoup  them- 
selves.] They  could  not  have  made  a  rate  to  defray 
charges  for  which  the  parish  was  not  liable.  At  all 
events  the  railway  Company  were  guilty  of  laches  in  not 
demanding  payment  from  them  till  the  Z^^c^mft^  folio  wing 
the  order,  which  was  made  in  April.  [Crompion  J.  It 
does  not  appear  that  a  rate  might  not  have  been  made, 
after  that  time,  before  the  applicants'  term  of  office  ex* 
pired.]  It  must  be  admitted  that  there  was  time  to  have 
made  a  rate,  if  it  could  have  been  lawfully  made. 
[Cockburn  C.  J.  Why  did  the  applicants  allow  the  six 
months,  after  the  making  of  the  order,  to  elapse,  during 
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I860.  which  they  might  have  brought  it  up  by  certiorari,  with 
Ex  parte  a  View  to  its  being  quashed  ?]  In  Regina  v.  Hyde  (a) 
FhMmaa!  ^^  Court  entertained  objections  to  the  yalidity  of  a 
conviction,  although  it  was  made  under  an  Act  by  which 
the  certiorari  was  taken  away.  [Cromptan  J.  The 
objection  there  was  that  the  conviction  was  bad  on  the 
face  of  it]  When  an  order  has  been  brought  before 
the  Court  for  the  purpose  of  being  enforced,  it  may  be 
objected  to  as  illegal ;  Regina  v.  HelUer  (i),  Begim  v. 
Huntley  (c).  At  all  events,  the  order  of  Sessions  of  4th 
AprUy  1859,  ought  not  to  have  included  the  costs  incarred 
up  to  the  Epiphany  Sessions.  [Cockbum  C.J.  The 
order  oi  April,  1859,  is  independent  of  that  which  was 
made  at  the  Epiphany  Sessions.] 

CocRBURN  C.  J.  I  am  of  opinion  that  there  should 
be  no  rule.  The  facts  are,  simply,  that  a  poor  rate  was 
made  by  the  then  churchwardens  and  overseers,  on  behalf 
of  the  parish  of  Fletton ;  that  the  rate  was  appealed  against 
by  JTie  Eastern  Counties  Railway  Company;  that,  while 
the  appeal  was  pending,  there  was  a  change  io  the 
churchwardens  and  overseers  of  th^  parish,  and  that  the 
present  applicants  came  into  office  upon  that  change. 
After  they  came  in,  the  appeal  was  disposed  of  at  the 
Quarter  Sessions;  the  rate  being  quashed,  the  appeal 
allowed,  and  an  order  made  on  the  respondents  to  pay 
costs  to  the  appellants.  It  is  said,  on  behalf  of  the 
applicants,  that,  as  there  was  a  change  of  parish  officers 
pending  the  appeal,  and  the  incoming  officers  took  no 
part  in  it,  but  allowed  judgment  to  go  by  default  they 
ought  not  to  be  considered  as  being  in  any  way  parties 

(n)  21  Z.  J.  N.  8.  M.  C.  94.  {h)  17  «.  B.  229. 

(r)  SE.fB,  172. 
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to  the  proceedings.     To  refuse,  however,  on  that  ground,        ig^Q. 

to  enforce  the  order  of  Sessions,  would  be  to  adopt  a      ^^^^ 

course  fraught  with  great  inconvenience.    The  applicants    Overseers  of 

knew  that  the  order  had  been  made,  but  allowed  the 

ensuing  six  months  to  elapse  within  which  they  might 

have  brought  it  up  by  certiorari.     Moreover,  payment 

was  demanded  of  them,  and  they  have  had  abundant  time 

within  which  they  might  have  paid,  and  have  made  a  rate 

to  reimburse  themselves.     Instead  of  doing  so,  they  wait 

till  they  have  quitted  office :    and  when  the  appellants 

seek  to  enforce  the  order  of  Sessions  giving  them  their 

costs,  the  endeavour  is  made  to  deprive  them  of  the 

benefit  of  it  by  a  juggle,  contrived  by  those  who  ought 

to  have  paid  the  costs,  but  who  now  say  that  they  are 

not  persons  against  whom  the  order  can  be  enforced. 

We  ought  not  to  do  that  which  would  practically  amount 

to  annulling  the  order.    The  applicants  are  the  only 

persons  against  whom  it  can  properly  be  enforced. 

CaoifPTON  J.  The  application  to  me  for  the  order 
which  I  made  was  an  ex  parte  proceeding,  behind  the 
backs  of  the  parish  officers,  who  ought  now  to  stand  in 
the  same  position  as  if  they  had  been  before  me  at 
Chambers;  and  the  question  is,  whether  they  are  the 
parties  against  whom  the  order  of  Sessions  can  be 
enforced.  With  regard  to  that  order,  the  time  for 
questioning  it  by  means  of  a  certiorari  having  gone  by, 
we  are  bound  to  assume  that  it  was  rightly  made.  Still, 
although  that  time  has  elapsed,  I  do  not  say  that  we 
should  be  bound  to  enforce  the  order,  if  either  it  Wiis 
bad  on  its  face,  or  there  hud  been  any  laches  on  the  part 
of  those  applying  to  enforce  It,  In  ray  judgment,  how- 
ever, the  order  of  Sessigus  was  perfectly  right;  and,  being 
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Ex  parte 

Overseers  of 

Fletton. 


good  on  its  face,  it  cannot  be  questioned,  within  the 
principle  of  the  decisions  which  have  been  cited  to  us. 
Nor  can  we  go  into  the  question  of  the  amoont  at  which 
the  costs  were  taxed.  Nothing  appears  to  shew  that  the 
order  was  in  excess  of  the  jurisdiction  of  the  Sessions. 
Then  the  question  is,  ought  a  Judge  at  chambers  to  hare 
made  an  order  to  enforce  it  ?  Had  the  appellants  allowed 
the  matter  to  stand  over,  and  not  demanded  payment  of 
the  costs  from  the  present  applicants,  the  parish  oflkers, 
till  just  before  the  latter  went  out  of  office,  the  applicants 
might  have  had  some  ground  for  urging  that  this  was 
such  laches  on  the  part  of  the  appellants  as  to  deprive 
them  of  the  right  to  ask  for  the  interference  of  this  Court. 
But  it  does  not  appear  that  the  demaad  was  tlius  jHiSt- 
poned;  and  Mr.  FMd  was  obliged  to  adroit  that  lite 
a|>i>ellaius  had  not  been  guikj?  of  any  such  laches.  Tbe 
rufe  niust^  therefore,  be  refused. 


IlrLL  J.  I  thiak  that  there  should  be  no  rule*  I 
wish  it  to  be  distinctly  understood  that  I  do  not  deciJ* 
whether  or  not  the  railway  Company  can  have  eiecutiyo 
for  their  costs  under  the  order  of  Crompton  J.  Thm 
was  an  appeal  hy  the  Company  against  a  poor  ratf* 
which  came  on  to  be  heard  at  the  January  Sessions, 
aud  wasj  upon  the  application  of  the  respondentSj  the 
then  churchwardens  and  overseers  of  the  parish  of  Fltitm 
adjourned  till  the  following  Sessions,  On  29tb  March, 
and  before  the  following  SessionSj  the  present  applieantB 
came  into  office  as  churchwardens  and  overseeis  o(  the 
parisL  The  Sessions  were  held  on  4lh  Aprils  when  llip 
appeal  was  heard,  the  rate  qnashcdi  and  an  order  D»»de 
by  the  Cgnrt,  allowing  full  costs  to  the  appellants,  tote 
paid  by  the  respondents,  that  is^  by  the  parties  dc^riW 


in  the  order,  not  by  name,  but  as  "  the  churchwardens  1860. 
and  overseers  of  the  parish  of  Fletton*^  The  appellants  Ex  parte 
took  no  steps  to  enforce  this  order  till  the  following  ^t!^*!"^ 
December^  when  they  demanded  payment  from  the  present 
applicants.  That  being  refused,  no  further  steps  were 
taken  until  March  in  the  present  year,  when  the  appel- 
lants obtained  Crompton  J.'s  order  for  the  order  of  Ses- 
sions to  be  brought  iqto  this  Court  to  be  enforced.  The 
applicants,  having  now  gone  out  of  office,  come  here  to 
ask  us  to  set  aside  both  orders.  But  the  order  of  Sessions 
is  good  upon  its  face.  I  have  heard  of  no  ground,  not 
apparent  on  its  face,  for  supposing  it  to  be  bad ;  but  I 
think  that  we  could  not  inquire  into  its  validity,  except 
upon  some  matter  apparent  upon  its  face.  The  order  of 
Crompton  J.  is  also  perfectly  correct.  We  cannot,  there- 
fore, grant  Mr.  FielcCs  request.  When  an  attempt  is 
made  to  enforce  the  orders,  that  will  give  rise  to  other 
matters  for  consideration.  The  orders  are  not  made 
against  the  applicants  as  individuals,  and  the  Court  may 
possibly  say  that  the  appellants  have  not  come  before  us, 
to  enforce  them,  with  sufficient  promptitude.  There 
will  be  time  enough  to  decide  that  question  when  it 
arises ;  at  present  all  that  we  say  is  that  both  orders  are 
unobjectionable,  and  cannot  be  set  aside. 

Blackburn  J.  I  am  of  the  same  opinion.  I  wish  to 
confine  my  judgment  to  the  same  ground  on  which  my 
brother  Hill  has  rested  his;  namely  that,  both  orders 
being  unobjectionable  on  their  face  and,  as  far  as  I  can 
see,  in  substance,  they  cannot  be  set  aside.  The  order 
of  Sessions,  of  Aprils  1859,  was  made  in  an  appeal  in 
which  the  churchwardens  and  overseers  of  Fletton  were 
respondents,  and  awarded  them  to  pay  full  costs  to  the 
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1860.  appellants.  The  order  directed  those  costs  to  be  taxed ; 
j,^  ^^  and  they  have  been  taxed  accordingly.  It  is  said  that 
Overseers  of  the  amount  at  which  they  were  taxed  is  in  part  made  up 
of  some  interlocutory  costs.  That,  however,  is  not  an 
objection  to  the  order,  but  one  which  could  have  been 
made,  if  at  all,  at  the  taxation,  and  into  which  we  cannot 
now  inquire.  The  power  of  the  Sessions  to  give  costs 
of  the  appeal  arises  under  stat.  17  G.  2.  o.  38.  b.  A,, 
which  empowers  them,  at  the  determination  of  the 
appeal,  to  award  costs  in  the  same  manner  as  upon 
settlement  appeals  under  stat.  8  &  9  fT.  3.  c.  30. ;  under 
sect.  3  of  which  costs  may  be  awarded  to  be  paid  to  the 
party  on  whose  behalf  the  appeal  is  determined  ''by  the 
churchwardens,  overseers  of  the  poor,  or  any  other  per- 
son, against  whom  such  appeal  shall  be  determined.'*  It 
seems  to  me  that  the  order  was  properly  made  against 
the  persons  who  were  the  churchwardens  and  overseers 
of  the  parish  at  the  time  when  it  was  made.  The  proper 
time  for  them  to  object  to  it  being  put  in  force  against 
them  will  be  when  that  is  attempted  to  be  done.  If  the 
railway  (>ompany  have  been  lymg  by  improperly,  I 
should  be  sorry  to  be  obliged  to  say  that  we  were  bound 
to  enforce  the  order.  It  appears  to  me,  at  present,  that, 
so  far  from  lying  by,  the  Company  have  taken  every 
available  means  to  obtain  payment.  That^  however,  is 
not  the  question  before  us ;  all  that  we  now  say  is  that 
the  rule  for  which  we  are  asked  cannot  be  granted. 

Rule  refused 


1860. 


^Elizabeth  Wright  against  Stavebt, 


Tuesday^ 
April  2^th, 


rPHIS  was  an  appeal  from  the  decisioD  of  the  Judge  of 
the  County  Court  of  Lancashire^  holden  at  Salford. 
The  action  was  brought  in  that  Court  bj  the  plaintiff 
against  the  defendant  to  recover  the  sum  of  50/. 

The  particulars  of  the  plaintiff's  claim^  annexed  to  the 
plaint  note,  were  as  follows: — 

Thomas  Stavert  to  Elizabeth  Wright,  Dr. 
1859.  £    s.    d. 

January  1st,       One   quarter  of  a  year's 
to  lodging  and  boards  and 

March  il^L  for  breach  of  contract    .     52  10    0 

Excess  over  50/.  abandoned. 
On  the  trial  the  plaintiff  deposed  as  follows : — 
That  she  kept  a  boarding  house;  that,  having  a 
vacancy,  she  advertised  it  in  the  Manchester  newspapers ; 
terms,  100  guineas  a  year  for  board  and  lodging.  In 
consequence  of  this  advertisement,  the  defendant  wrote 
to  her  a  letter  of  inquiry  as  to  the  particulars,  to  which 
she  replied  by  letter,  and  appointed  the  time  for  an 
interview  on  the  subject  The  defendant  caroe  to  her 
house  at  the  time  appointed,  and  said  he  was  recom- 
mended to  her  by  a  Mr.  Brovm.  The  defendant  inquired 
as  to  the  particulars,  and  the  inmates  of  the  establishment; 
and,  having  been  informed  of  the  terms,  and  that  there 
were  two  foreign  gentlemen  then  boarding  there,  be 
observed  that  he  disliked  associating  with  foreigners,  but 
that  he  would  think  the  matter  over  and  write  to  the 
plaintiff.      The   terms  stated   to  the   defendant  were 


By  a  parol 
agreement 
between  plain- 
tiff, a  boarding 
house  keeper, 
and  defenoant, 
defendant 
aereed  to  pay 
p!ainti£^  for 
the  board  and 
lodging  of 
himself  and 
man,  and  ac- 
commodation 
for  his  horse, 
at  the  board- 
ing house, 
200/.  a  year 
from  a  fixed 
day;  the 
agreement  to 
be  terminable 
by  a  quarter's 
notice  on 
either  side. 
Plaintiff 
havinff  sued 
defendant  for 
a  breach  by 
him  of  this 
agreement,  in 
refusing  to 
become  an 
inmate  of  the 
boarding 
house:  Held 
that,  though 
the  agreement 
was  unwritten, 
the  action  was 
maintainable ; 
for  that  the 
contract  was 
not  one  for 
any  interest  in 
or  concerning 
land,  within 
sect  4  of  the 
Statute  of 
Frauds, 
29  Car,  2.  c.  3. 
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I860. 


Wright 
Stayert 


100  guineas  for  a  year,  terminable  by  a  quarter's  notice 
on  either  side.  Not  having  heard  from  the  defendant  as 
soon  as  she  expected,  the  plaintiff  sent  a  letter  to  him 
asking  for  his  decision.  In  two  or  three  days  after  this 
she  received  a  letter  from  him,  saying  he  would  call  on 
6th  December.  He  came  accordingly,  and  said  his  time 
or  engagement  at  the  Queen^s  Hotel  would  expire  on  1st 
January^  and  that,  besides  accommodation  for  himself, 
he  wished  to  have  accommodation  for  his  horse  and 
valet.  The  plaintiff  said,  the  foreign  consul,  who  was 
one  of  her  inmates,  had  a  horse  and  man,  and  altogether 
paid  her  200/.  a  year.  The  defendant  said  money  was 
no  object,  and  thea  agreed  to  pay  for  the  board  and 
lodging  of  himself  and  roan^  and  accommodation  for  hza 
horse,  200A  a  year,  from  Ist  January^  1859,  He  also 
agreed  to  a  quarterns  notice,  as  originally  proposed.  The 
plaintiff  then  ordered  furniture,  and  went  to  a  consider* 
able  expense  in  preparations  for  the  defendant,  his  bors^ 
and  man*  She  declined  an  offer  made  to  her  by  a 
gentleman,  of  I70JL  a  year,  not  having  room  after  this 
engagement.  On  20lh  December^  the  defendant  wrote 
her  the  following  letter,  declining  the  engagement 
"Madam,  <-  Queen's  Hotel,  20lh  December,  1858. 

*'  I  take  the  earliest  opportunity  of  informing  you 
that,  since  I  had  the  pleasure  of  waiting  upon  you  last 
Monday,  I  regret  to  aay  certain  business  arrangements 
have  been  made  which  will  prevent  me  carrying  out  for 
the  preaent  my  intentions  in  reference  to  your  apart- 
ments, and  I  hope  you  will  not  be  inconvenienced  thereby. 
Should  I  remain  in  Ert^Iattd  I  may  again  trouble  you 
with  a  visit.     Meantime^ 

''  I  remain.  Madam, 
"  Mrs.  Hriyht,  "  Yours  respectfully, 

"  Whatley  Ban^e:'  •*  Thomas  StaverL"^ 
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In  cross-examination  the  plaintiff  stated  that,  at  the        1860. 
second   interview,   there   was    no    conversation    about       WamuT 
foreigners  or  a  private  room  for  the  defendant.     That      Stavert. 
she  kept  a  boarding  school  for  young  ladies,  as  well  as  a 
boarding  house,  in  the  same  dwelling-house.    That  there 
were  six  or  eight  young  ladies  and  two  gentlemen  boarders 
at  the  time  the  defendant  called ;  that  she  did  not  recol- 
lect that  the  defendant  asked  for  a  private  sitting  room ; 
that  she  had  laid  out  30/.  in  preparation  for  the  defendant's 
coming,  in  furniture  and  other  things,  and  that  the  de- 
fendant was  to  have  no  exclusive  right  to,  or  interest  in, 
any  particular  rooms,  but  to  be  considered  simply  as  a 
boarder  and  an  inmate. 

The  defendant's  counsel  applied  for  a  nonsuit  on  three 
grounds.  First,  That  the  agreement,  as  proved,  gave  an 
interest  in  lands,  and,  not  being  in  writing,  no  action 
could  be  maintained  upon  it;  Secondly,  That  it  was 
void  for  uncertainty  in  its  terms;  and  Thirdly,  That 
there  was  no  evidence  of  a  contract  at  all. 

The  Judge,  however,  declined  to  nonsuit. 

The  defendant  was  then  examined.  He  stated  that  he 
saw  the  advertisement  and  called  on  the  plaintiff  to  make 
inquiries.  He  called  upon  her  twice.  On  both  occasions 
lie  said  he  must  have  a  private  sitting  room.  On  the 
second  interview  he  repeated  that  he  must  have  a  private 
sitting  room.  The  plaintiff  said  he  could  not.  He  said 
it  was  indispensable ;  upon  which  he  left,  and  she  was  to 
consider  of  it  and  let  him  know.  Before  hearing  from 
her,  he  wrote  her  the  letter  of  20th  December.  He  never 
looked  at  the  plaintiff's  rooms,  and  never  made  any  con- 
tract at  all .  with  her  respecting  them ;  what  took  place 
was  mere  matter  for  future  consideration. 
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I860.  On  cross-examination  the  defendant  was  shewn  bis 

~~Wright^     letter  of  20th  December^  and  he  si^id  that  the  admission 
Stavert.      ^"  ^^^^  letter  was  a  mere  matter  of  politeness. 

This  was  all  the  evidence,  and  the  Judge,  considering 
the  statement  of  the  plaintiff  to  be  correct  in  fact,  and 
that  the  contract  as  proved  was  a  valid  contract  in  law, 
gave  judgment  for  the  plaintiff. 

The  defendant  gave  notice  of  appeal  on  the  following 
grounds.  First,  That  the  Judge  determined  that  the 
agreement  on  which  the  action  was  brought  was  a  valid 
agreement,  and  one  on  which  an  action  could  be  brought ; 
whereas  the  agreement  conveyed  an  interest  in  land  and 
was  required  by  law  to  be  in  writing.  Secondly,  That 
the  agreement  was  an  agreement  which  was  required  by 
law  to  be  by  deed. 

The  questions  for  the  opinion  of  the  Court  were, 
First,  Whether  the  agreement  on  which  the  action  was 
brought  was  a  valid  agreement  and  one  on  which  an 
action  could  be  brought,  and  whether  the  agreement  did 
not  convey  an  interest  in  land,  which  is  required  by  law 
to  be  in  writing.  Secondly,  Whether  the  agreement 
was  or  was  not  an  agreement  which  is  required  by  law 
to  be  by  deed. 

T.  Jones  (Northern  Circuit),  for  the  appellant,  the 
defendant  The  agreement  was  a  contract  for  an 
interest  in  land,  within  sect.  4  of  the  Statute  of  Frauds, 
29  Car.  2.  c.  3.,  and  was  therefore  void,  not  being  in 
writing.  The  case  is  not  distinguishable  from  Inman  v. 
Stamp  (a),  where  an  agreement  to  occupy  lodgings  at  a 
yearly  rent,  payable  quarterly,  the  occupation  to  com- 

(fl)  1  Stark.  12. 
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mence  at  a  future  day,  and  possession  not  having  been  i860, 
taken,  was  held  to  be  within  the  statute.  [Hill  J.  That  """wwamT 
was  an  agreement  for  a  tenancy,  and,  if  executed  by  staviki. 
entry,  would  have  amounted  to  a  demise:  which  the 
agreement  in  the  present  case  would  not.  Cromptan  J. 
The  agreement,  here,  merely  was  that  the  defendant 
should  become  an  inmate  of  the  house,  not  that  he 
should  have  the  exclusive  occupation  of  specific  rooms 
in  it.]  It  does  not  appear  that,  in  the  agreement  in 
Innum  v.  Stamp  (a),  any  particular  rooms  were  specified. 
[ZTtfl  J.  It  is  dear  that  that  was  an  agreement  for  the 
exclusive  occupation  of  the  lodgings  at  a  6xed  rent. 
Blackburn  J.  And  that  the  lodger  might  have  main-* 
tained  trespass  against  an  intruder.]  There  is  no  real 
distinction  between  that  case  and  the  present  Edge  v. 
Strafford  (b),  which  was  an  action  for  not  taking  posses- 
sion of  apartments  alleged  to  have  been  let  by  the 
plaintiff  to  the  defendant,  is  also  strongly  in  point  for 
the  present  defendant.  In  that  case  the  agreement 
amounted  to  a  parol  lease  of  lodgings  for  less  than  three 
years  from  the  making  thereof;  valid,  as  such,  under 
sect.  2  of  the  statute:  and,  had  the  defendant  entered 
under  it,  the  plaintiff  might  have  resorted  to  a  remedy 
upon  it  in^its  character  of  a  lease.  But  it  was  held  that 
the  defendant,  until  entry,  had  a  mere  interesse  termini ; 
and  that  the  action  did  not  lie,  inasmuch  as,  until  entry,  the 
fourth  section  applied  to  the  agreement,  as  being  on^  for 
an  interest  in  land.  [  Cramplon  J.  Suppose  that,  in  enga- 
ging a  governess,  I  verbally  agree  to  let  her  have  a  room 
to  hersel£  If  I  break  this  agreement,  can  it  be  said  that 
she  has  no  remedy  because  the  agreement  was  concerning 

(a)  1  Stark.  12.  (6)  I  C.  ^  J.  391. 

VOL.   lU  3    B  E.    &   B. 
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1860.  an  interest  in  land  ?]  The  permission  to  her  to  use  the 
"wsLiQwr'  room  would  be  collateral  to  the  agreement,  which  would 
Stavebt,  ^®  ^  "™®'®  contract  of  hiring.  [Crompian  J.  Did  the 
plaintiff,  here,  do  anything  more  by  the  agreement  than 
give  the  defendant  a  personal  license  to  come  and  live 
upon  her  premises  ?]  In  that  view  of  the  case  the  licence 
ought  to  have  been  granted  by  deed,  the  privilege 
granted  amounting  to  an  easement ;  Wood  v.  Lead- 
bitter  (a).  In  Monks  v.  Dykes  (b)  it  was  held  that  a 
lodger,  occupying  one  room  in  a  housci  the  key  of  the 
outer  door  being  kept  by  the  landlord,  could  not  justify,  as 
being  in  possession  of  a  dwelling  house,  turning  out  one 
who  disturbed  him  in  his  possession.  Lastly,  the  contract, 
although  for  board  in  addition  to  lodging,  is  entire  and 
not  to  be  separated;  if,  therefore,  any  part  of  it  ought, 
under  sect.  4  of  the  statute,  to  have  been  in  writing,  the 
statute  applies  to  the  whole  of  it,  and  the  whole  is  void; 
Mechelen  v.  TFallaee  (e). 

WheeleTy  contriL,  was  not  called  upon. 

CocKBURN  C.  J.  I  am  of  opinion  that  the  County 
Court  Judge  was  right  in  point  of  law.  In  this  case  an 
interest  in  land  was  not,  as  in  hunan  v.  Stamp  (d), 
granted  or  intended  to  be  granted  by  the  contract 
between  the  plaintiff  and  the  defendant.  The  plaintiff, 
keeping  a  boarding  house,  agreed  to  receive  the  defend- 
ant as  an  inmate  of  it,  and  to  give  him,  in  the  capacity 
of  an  inmate,  an  incidental  enjoyment  of  the  house  to 
a  limited  extent ;  so  that  the  contract  amounted  to  no 
more  than  a  permission  to  the  defendant  to  come  and 

(a)  13  M.^W.^aS,  (h)  AM.fW,  W7. 

(c)  7A,^E,  49.  (d)  1  Slmrk,  12. 
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reside  in  the  bouse.  It  is  unnecessary  to  decide  whether^  1860. 
if  the  defendant  had  become  an  inmate  of  the  house  and  Wbight 
the  plaintiff  had  then  revoked  the  personal  licence  to  him  Etayeet. 
to  do  sOy  implied  in  the  contract^  and  had  turned  him 
outy  he  could  have  maintained  an  action  of  trespass 
against  her;  or  whether  he  would,  bj  reason  of  the  deci- 
sion in  Wood  V.  Leadbitter  (a),  have  failed  in  such  an 
acUon.  It  is  clear  that,  in  the  case  supposed,  he  could 
have  successfully  maintained  an  action  for  the  breach  of 
the  contract,  and  equally  clear  that  he  is  himself  liable 
to  the  plaintiff  for  a  breach  of  it  on  his  part.  Tlie 
decisions  under  the  fourth  section  of  the  Statute  of 
Frauds  have  gone  quite  far  enough,  and  it  would  lead 
to  most  absurd  and  inconvenient  consequences  were 
we  to  hold  that  such  a  case  as  thb  falls  within  that 
section. 

Crompton  J.  I  am  of  the  same  opinion.  I  think 
that  there  was  evidence  before  the  County  Court  Judge 
which  warranted  him  in  finding,  as  be  did,  that  no 
interest  in  land  passed  by  the  contract  between  the 
parties.  The  contract  was  merely  that  the  defendant 
should  become  an  inmate  of  the  plaintiff*s  establishment; 
it  was  not  intended  to  create  the  relation  of  landlord  and 
tenant,  or  to  give  the  defendant  the  exclusive  occupation 
of  any  part  of  the  house.  As  far  as  the  defendant's  occu- 
pation of  the  premises  was  concerned,  the  plaintiff  might, 
in  my  opinion,  have  turned  him  out  at  a  moment's  notice 
after  he  had  entered,  without  becoming  liable  to  him  in 
trespass  in  consequence ;  though  he  might,  under  such 

(a)  13  M.  i  W.  8S8. 
3  B  2 
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1860.  circnoistances,  have  daed  her  for  a  breach  of  the  contract. 
yrtijQtLT  Th^  c*se8  relied  upon  for  the  defendant  are  distinguish- 
STAviir.  ^^^^  ®^  ^^^  ground  that,  in  them^  there  was  an  agree- 
ment which,  if  perfected  by  entry,  would  have  amounted 
to  a  demise,  and  therefore,  pending  entry,  gave  to  the 
person  entitled  to  enter  an  interesse  termini  which,  as 
being  an  interest  in  land,  fell  within  the  requirements  of 
the  4th  section  of  the  Statute  of  Frauds.  I  agree  with 
the  Lord  Chief  Justice  that  to  hold  the  contract  in  the 
present  case  to  be  one  for  an  interest  in  land  would  be 
to  give  rise  to  great  absurdity  and  inconvenience,  and  to 
carry  the  decisions  much  farther  than  we  have  any  right 
to  do. 

Hill  J.  I  am  of  the  same  opinion.  This  agreement 
seems  to  me  not  to  be  a  contract  for  any  interest  in  or 
concerning  land,  within  the  4th  section  of  the  Statute 
of  Frauds.  If  the  defendant  had  entered  into  occupation 
of  the  house,  he  could  have  had  nd  action  of  trespass  for  an 
interruption  of  his  occupancy  by  the  plaintiff.  In  Inman 
V.  Stamp  (a)  and  Edffe  v.  Strafford  (b\  on  the  contraiy, 
the  tenant  could,  if  he  had  taken  possession,  have 
brought  trespass  or  ejectment  for  a  disturbance  of  his 
possession.  The  defendant's  position,  here,  is  directly 
analogous  to  that  of  a  domestic  servant,  or  a  governess, 
or  a  person  employed  to  build  a  house  upon  another^ 
land;  all  of  whom  have  a  right,  incidental  to  their 
respective  contracts,  to  go  upon  land  in  order  to  carry 
out  their  contracts ;  but  none  of  whom  take,  under  their 
contracts,  any  interest  in  the  land  upon  which  they  are 
thus  entitled  to  go. 

(«)  1  Stark.  12.  (ft)  ICfJ.  391. 
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Blacrbubn  J.  I  am  of  the  same  opinion.  The  best 
test  of  the  nature  of  the  contract  is  to  see  whether^  had 
it  been  carried  out  instead  of  remaining  executory,  the 
defendant  would  have  had  a  right  to  maintain  a  posses- 
sory action  of  some  sort,  if  his  possession  and  enjoyment 
of  the  premises  had  been  afterwards  interfered  with. 
In  Inman  v.  Stamp  (a)  and  Edge  v.  Strafford  {b)  the 
respective  agreements,  if  executed  by  entry,  would  have 
amounted  to  actual  demises,  and  would  have  given  the 
occupiers  all  the  possessory  rights  of  tenants.  But  in 
the  case  before  us  the  defendant,  after  entry,  would  not 
have  become  the  occupier  or  tenant  of  any  particular 
rooms  in  the  plaintiff's  house.  The  contract  was  not 
that  he  should  have  the  exclusive  possession  of  any 
rooms;  but  that  the  plaintiff  should  take  him  as  an 
inmate  into,  and  provide  for  him  in,  her  rooms.  I  think, 
therefore,  that  the  County  Court  Judge  was  right. 

Judgment  affirmed. 


1860. 


WaiQDT 
V. 

Stayert. 


{a)    1  Stark.  {% 
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Wednesday, 
April  25tb. 


Stat.  7  &  8 
Vict,  c.  101. 
9,  3.  enacts 
that,  upon 
the  hearing 
by  justices  of 
a  summons 
taken  out  by 
the  mother  of 
a  bastard 
child  against 
the  putatiye 
father,  the 
justices 
"may"  "if 
they  see  fit, 


FoLLiT,  appellant,  against  Koetzow,  respondent. 


/^ASE  stated  by  a  Metropolitan  Police  Magistrate, 
under  stot.  20  &  21  Fict  c.  43. 


This  was  an  application  made  by  Susannah  Koetzow 
for  an  order,  under  stat  7  &  8  Vict,  c  101.,  to  compel 
George  FoJUt  to  maintain  a  certain  bastard  child,  of  which 
the  said  Susannah  Koetzow  had  been  delivered  on  24th 
January,  1856,  and  of  which  child  the  said  George  FolKt 
was  alleged  by  her  to  be  the  putative  father.  Upon  the 
hearing  of  a  summons  issued  by  me  on  28th  May^  1859, 
to ^ th"a^  calling  upon  the  said  George  Fottit  to  shew  cause  why 
*^Sr"^**"'      he  should   not    be  adjudged  the   putative  father   of 

make  an  order  such  child ,  the  complainant,  Susannah  Koetzow,  swore 

for  the  pay- 
ment by  the      that  he  was  the  father  of  such  child,  and  that  he  had 

putatiye  father 
to  the  mother 
of  a  weekly 
sum  not  ex- 
ceeding 2s.  Qd, 
Sect.  5  alludes  to  this  order  as  an  "  order  for  the  maintenance  or  support  of"  the 


made  payments  to  her  for  the  maintenance  of  such  child 
within  twelve  months  from  its  birth;  which  facts  were 


'bastard 
child,"  and  proTidf«  for  the  payment  of  the  weekly  sum  to  a  person  to  be  appointed  by 
the  justices,  instead  of  to  the  mother,  in  case  of  her  death,  lunacy,  imprisonment,  or 
sentence  to  transportation. 

At  the  hearing  by  a  Hetropolitan  Police  Magistrate  of  an  application  by  respondent, 
the  mother,  against  appeUant,  the  putative  father,  of  a  bastard  cnild,  for  an  order  under 
sect.  3,  it  appeared  that,  prior  to  the  application,  appellant  had  contracted  with  respondent 
to  pay  her  6s.  per  week  for  the  support  of  the  chit^  had  performed  this  contract  for  some 
time,  and  had  then  paid  respondent  in  advance  for  another  two  years,  of  which  a  year 
and  a  half  were  still  uneaqpired.  At  the  time  of  making  the  payment  in  advance,  he  had 
also  paid  her  the  further  sum  of  10^.,  in  consideration  of  which  she  had  then  agreed  to 
release  him  fiom  all  further  parents  in  respect  of  the  child. 

The  magistrate,  bein^  of  opinion  that  the  contract  was  void  in  law,  and  ought  not  to 
be  taken  into  consideration,  made  an  order  for  the  payment  of  2s.  6d.  weekly  to  respondent 
by  appellant 

On  appeal,  held,  first,  that  the  contract  was  not  void  in  law ;  but  that  neither  it  nor 
the  release  were  a  bar  to  the  magistrate's  jurisdiction  to  make  the  order,  such  order 
being,  under  the  statute,  for  the  benefit  of  the  child,  and  not  of  respondent  exdusively. 
Secondly,  that  the  msgistrate,  in  exercising  his  discretion  whether  or  not  to  make  the 
order,  ought  to  have  taken  the  contmct  into  consideration  as  one  of  Uie  circumstanees  (^ 
the  case ;  which  was  accordingly  remitted  to  him  for  the  puipose  of  his  doing  sa 


admitted  by  the  said  defendant.     I  thereapon  made  the        i860. 

usual  order  to  paj  two  and  sixpence  per  week  for  the       yotlut 

maintenance  of  such  child.     The  defendant's  attorney      komow. 

then    contended   that  the  defendant  was  not  liable  to 

maintain  such  bastard  child,  and  that  no  order  could  be 

made  for  the  maintenance  of  such  child,  for  the  reason 

that  the  said  defendant,  previously  to  23rd  October  last 

past,  had  contracted  to  pay  to  the  said  complainant  the 

sum  of  five  shillings  per  week  for  the  support  of  the 

said  child;  which  contract  he  alleged  he  had  performed 

up  to  23rd  October  last  past,  and  had  paid  her  in  advance 

sufficient    to   maiotiun  the    said   child   for  two  years 

then  to  come ;  and  also  that  the  said  defendant  had,  on 

such  last  mentioned  day,  paid  to  the  said  complainant 

the  further  sum  of  lOLf  in  consideration  of  which  the 

said  complainant  had,  as  he  stated,  agreed  to  release  the 

said  defendant  from  all  future  payments  in  respect  of  the 

said  child.    I  thereupon  stated  my  opinion  to  be  that 

such  contract  was  void,  as  against  public  policy,  and  I 

could  not  entertmn  it;  but  I  promised  to  consider  the 

point  and  give  judgment  on  14th  June  last  past.     On 

said  14th  June  last,  the  said  defendant's  attorney  again 

appeared  before  me,  and  urged  that,  even  if  such  contract 

was  not  binding  between  the  parties,  yet  I  could  exercise 

my  own  discretion  in  the  matter,  inasmuch  as  the  Act  of 

Parliament  required  me  to  decide  after  considering  all 

the  circumstances  of  the  case;  and  that  I  might  be 

influenced  by  the  fact  that  the  father  had  paid  more  than 

double  what  I  had  power  to  order,  for  the  next  four  or 

five  years.     Being  of  opinion  that  I  had  no  discretion  in 

the  matter,  as  the  defendant  was  proved  to  be  the  father 

of  the  said  child,  I  refiised  to  alter  my  determination.   I 
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I8G0.  felt  strengthened  in  that  determination  by  itseemingtome 
FoLUT  clear  that  all  the  clauBes  relating  to  bastards  in  stat  7  &  8 
KoBTsow.  ^*^'*  ^'  ^  ^  1  •  ^^^^  but  one  object,  namely,  the  maintenance 
and  protection  of  the  child ;  and  therefore  thb  contract 
to  pay,  or  the  having  paid,  a  sum  of  money  to  the  mother, 
which  may  be  expended  or  lost  long  before  the  chikl 
reaches  the  age  when  the  weekly  payment  under  a 
magistrate's  order  ceases,  is  of  no  avail.  The  mother  is 
only  the  guardian  of  the  child,  and,  under  some  circum- 
stances, another  guardian  may  be  appointed.  It  seemed 
to  me  that  the  child,  and  the  parish  to  which  it  might 
become  chargeable,  ought  to  be  my  first  consideration; 
and  that  the  payment  of  a  sum  of  money  to  the  mother 
was  no  answer  to  my  assuming  jurisdiction.  I  therefore 
made  the  order. 

ThequestionfortheconsiderationoftheCoortis,  Had 
I  any  discretion,  under  the  Act  of  Parliament^  to  enter- 
tain the  said  contract  attempted  to  be  set  up  by  the  said 
defendant  as  aforesaid,  the  paternity  of  the  said  child 
having  been  proved  to  my  satisfaction  ? 

Coleridge,  for  the  respondent  Twoqnestions,  in  effect, 
arise  for  the  consideration  of  the  Court  Firsts  whether 
the  contract  between  the  appellant  and  the  respondent 
was  void  in  law,  or,  if  not  void  in  law,  was  a  bar  to 
the  jurisdiction  of  the  magistrate  to  make  the  order. 
Secondly,  whether,  if  the  contract  was  good  in  law,  and 
was  not  a  bar  to  the  magistrate's  jurisdiction,  he  ought 
to  have  taken  it  into  his  consideration,  as  one  of  the 
circumstances  of  the  case,  in  exercising  his  discretion 
whether  or  not  to  make  the  order.  First,  the  contract 
was  neither  void  in  law,  nor  was  it  a  bar  to  the  magis- 


trace's  jurifldictioD.  Mddkhamv.Beaerby(a)sxidPopey.  1860. 
Sale  (6)8he  w  that  the  contract  was  not  void  as  against  public  folut 
policy.  Nor  is  there  anything  in  the  contract  to  bar  the  koitzow. 
magistrate's  jurisdiction  to  entertain  an  application  by 
the  mother  for  an  order  on  the  putative  father  to  make 
the  payment  provided  for  by  stat.  7  &  8  Vict  c.  101. 
By  making  such  an  application  the  mother  may  possibly 
put  an  end  to  her  right  of  action  against  the  putative 
father  on  the  contract ;  for  the  contract  would  probably 
be  construed  as  founded  on  the  consideration  that  the 
mother  would  undertake  the  sole  maintenance  of  the 
child  without  affiliating  it ;  Crawhurst  v.  Laverock  (c). 
But^  as  that  case  also  shews,  the  mother  may,  if  she 
chooses,  obtain  an  affiliation  order,  notwithstanding  the 
existence  of  such  a  contract.  [Cromptan  J.  It  is,  cer- 
tainly, difficult  to  see  how  the  fact  that  the  mother,  by 
applying  to  the  magistrate,  commits  a  breach  of  contract, 
can  take  away  the  magistrate's  jurisdiction  to  entertain 
her  application.]  By  stat  7  &  8  Fid.  c.  101.  s.  3.  the 
only  facts  necessary  to  give  the  justices  jurisdiction  are 
the  appearance  of  the  person  summoned,  or  proof  of  due 
service  of  the  summons  upon  hitn,  and  the  corroboration 
of  the  evidence  of  the  mother,  in  some  material  par- 
ticular, by  other  testimony,  to  their  satisfaction.  Upon 
these  conditions  being  complied  with,  the  justices  may 
adjudge  the  man  to  be  the  putative  father  of  the  child ; 
and,  **  may  also,  if  tliey  see  fit,  having  regard  to  all  the 
circumstances  of  the  case,"  make  an  order  on  the  puta- 
tive father  for  muntenance  and  costs.  This  shews, 
secondly,  that  the  justices  may  take  the  contract  between 
the  father  and  mother  of  the  child  into  consideration,  in 

(«)  IM.iS.  310.  (b)  7  Bitiff.  477. 

(<r)  6  Exch.  206. 
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I860.  exercising  their  discretion  whether  or  not  to  make  the 
FoLUT  order.  ICockburn  C.  J.  The  manner  in  which  the 
KoMow.  contract  has  been  performed  may  be  a  very  material 
element  for  their  consideration.  It  may  be,  on  the  one 
handy  that  the  child  has  been  left  in  a  state  of  destitution 
by  the  father's  omission  to  pay  the  stipulated  weekly  sum ; 
or,  on  the  other,  that  he  is  paying  that  sum  regularly  and 
that,  notwithstanding  it  is  amply  suflScient  for  the  child's 
support,  the  mother  is  endeavouring,  by  means  of  the 
summons,  to  extort  more  money  from  him.] 

Parry,  Serjt.,  contra.  The  release  given  by  the 
respondent  to  the  appellant,  as  stated  in  the  case,  was  a 
bar  to  the  appellant's  right  to  apply  to  the  magistrate  for 
an  order  under  stat  7  &  8  Vict  c.  101.  «.  3.  That 
enactment  was  passed  for  the  benefit,  not  of  the  child, 
but  of  the  mother,  who  is  the  only  person  whom  it 
empowers  to  apply  for  the  order,  and  to  whom  alone  the 
payments,  under  the  order,  are  to  be  made,  so  long  as 
she  continues  free  from  the  various  kinds  of  incapacity 
mentioned  in  sect  5.  Her  remedy  against  the  putative 
father,  under  the  statute,  is  in  the  nature  of  a  civil 
remedy,  and  one  which  it  is  as  competent  to  her  to 
bar  by  a  release  as  though  it  arose  under  a  contract 
between  her  and  the  father.  That  an  application  made 
by  the  mother  under  stat.  7  &  8  Vkt  e.  101.  «•  3.  is  to 
be  deemed  to  be  made  for  her  own  benefit,  is  plain  firom 
the  consideration  that,  by  stat.  4  &  6  ffl  4.  c.  76.  «.  71., 
she  is  bound  to  maintain  the  child  till  it  attains  the  age 
of  sixteen,  and  relief  granted  to  the  child  while  under 
that  age  is  to  be  considered  as  granted  to  her.  She,  in 
fact,  has  the  absolute  control  of  the  child,  and  an  absolute 
discretion  whether  or  not  to  apply  for  the  order;  it  being 
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only  in  the  event  of  her  death  or  incapacitj  that  the  1860. 
parish  officers  may  intervene  under  sect.  7  of  stat.  7  &  8  Folli^ 
VtcL  c  10] .  The  circamstance  that,  under  sect.  3,  the  Kosnow. 
putative  fiither  may  be  examined  as  a  witness  for  himself, 
tends  further  to  shew  that  the  proceedings  against  him 
are  of  a  civil  nature.  If  an  order  is  made  upon  him  to 
pay  the  mother  the  half  crown  per  week,  the  money  is 
as  much  hers  as  if  she  had  recovered  it  in  an  action. 
\Cockbum  C.  J.  If  the  money  is  hers,  how  is  it  that 
secL  5  provides  that,  if  she  is  insane,  in  prison,  or  under 
sentence  of  transportation,  the  payments  under  the  order 
are  to  be  made  to  some  person  appointed  by  the  justices  ?] 
She  is  merely  incapacitated  from  receiving  the  money 
during  the  continuance  of  such  a  state  of  things:  but 
the  money  is  still  hers.  In  Smith  v.  Roche  (a),  where  it 
was  held  that  an  agreement  similar  to  that  in  the  present 
case  was  binding  on  a  putative  father,  Cockbum  C.  J., 
in  giving  judgment,  said, ''  The  woman  has  a  right  to 
call  upon  the  father  to  contribute  to  the  support  of  his 
illegitimate  ofispring.  Now,  this  contract  would  prac- 
tically have  the  effect  of  depriving  her  of  this  latter 
advantage.  Stat  7  &  8  FicL  c.  101.  ss.  2,  a  and  6, 
secure  to  the  mother  assistance  from  the  father,  provided 
she  is  unable  to  maintain  the  child  herself.  She  may  go 
before  the  magistrate  for  an  order  upon  him  for  that 
purpose ;  but  the  making  of  that  order  is  in  the  discre- 
tion of  the  magistrate,  and  is  to  be'  exercised  by  him 
with  a  due  regard  to  all  the  circumstances  of  the  case, 
one  of  which  circumstances  would  be  the  ability  or 
nonability  of  the  mother  to  support  the  child  herself; 
another  would  be  whether  or  not  the  father  had  already 

(41)  6  Com.  B,  N,  &  223.  283. 
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I860.  made  proviaion  for  that  purpose.  It  wodd  be  monstrous 
FoLLiT  to  suppose  that  the  magistrate,  when  he  found  that  the 
Kosnow.  &^hci^  bftd  flready  made  a  sufficient  provision  for  the 
maintenance  of  his  illicit  oi&pring,  should  allow  him  to 
be  harassed  by  an  order  of  affiliation."  \^Cframpion  X 
That  is  no  authority  to  shew  that  the  agreement  would 
be  a  bar  to  the  jurisdiction  of  the  mag^trate  to  hear  an 
application  by  the  mother  for  an  order.  It  goes  only  to 
this,  that,  at  the  hearing  of  such  aa  application,  the 
magistrate  ought  to  take  the  agreement  into  account,  in 
considering  the  question  of  the  mother's  ability  to  mun- 
tain  the  child.]  In  the  present  case  there  was  not  only 
an  agreement,  but  a  release  to  the  appellant  by  the 
respondent,  before  she  applied  for  the  order,  from  all 
further  payments  in  respect  of  the  child.  That  is  tanta- 
mount to  an  express  agreement  by  her,  founded  on  good 
consideration,  never  to  apply  for  an  affiliadon  order;  and 
to  that  agreement  she  ought  to  be  held. 

Coleridge  was  not  called  upon  to  reply. 

CocKBOBN  C.  J.  With  rq;ard  to  the  main  question 
which  we  have  to  decidcj  I  am  of  opinion  that  what  has 
taken  place  between  the  mother  of  the  child  and  the 
putative  father  was  not  sufficient  to  oust  the  magistrate 
of  his  jurisdiction  under  staU  7  &  8  Vid.  e.  101.  The 
statutory  rights  given  to  the  mother  and  to  the  justices 
are  of  a  peculiar  character.  There  can  be  no  doubt 
that,  as  the  law  now  stands,  it  is  left  quite  in  the  choice 
and  discretion  of  the  mother  of  an  ill^timate  child 
whether  she  will  come  forward  before  the  justices  and 
apply  for  an  order  against  the  father.  K  she  does  not 
choose  to  do  so,  no  one  can  compel  her ;  and,  therefore. 
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it  would  appear,  at  first  sight,  that  the  order  and  the        is60. 
payments  thereunder  were  intended  for  her  own  pecu-       jj;jj^^^^^| 
liar  and  personal  benefit     When,  however,  we  look  to     ^  ▼- 

*"  A.OBnOW. 

the  object  of  the  Legislature,  we  see  that  that  narrow 
▼iew  of  the  effect  of  the  statute  cannot  prevail.  Many 
reasons  might  be  assigned  why  it  should  be  left  to  the 
option  of  the  mother  to  apply  for  the  order;  but,  on  the 
other  hand,  the  Le^slature  clearly  intended  that,  when 
the  order  was  once  made,  the  payments  under  it  should 
not  be  applied  merely  for  the  relief  of  the  mother,  but 
should  also  operate  for  the  ulterior  object  of  the  mainte- 
nance of  the  child.  In  sect  5  of  the  Act  the  order  is 
spoken  of  as  one  '^for  the  maintenance  and  support  oP 
the  **  bastard  child."  I  think  that  the  magistrate  went 
too  far,  in  this  case,  in  holding  the  agreement  between 
the  mother  and  the  putative  father  to  be  void.  The  agree- 
ment was  not  void,  and  we  do  not  say  that  an  action 
cannot  be  maintained  upon  it  What  we  have  to  decide  is, 
whether  it  bars  the  jurisdiction  of  a  magistrate  to  enters 
tain  an  application  by  the  mother  under  stat  7  &  8  Vict. 
c.  101.  s.  3.  Under  that  section  the  magistrate  is  em- 
powered to  make  an  order  on  the  putative  father  for 
the  child's  maintenance,  ^if"  he  shall  ''see  fit,  having 
regard  to  all  the  circumstances  of  the  case.**  There  is 
nothing  whatever  in  the  Act  to  shew  that  it  was  intended 
that  this  discretionary  power  should  be  taken  away, 
upon  proof  being  given  that  an  agreement,  such  as  the 
present,  had  been  made  between  the  mother  and  the 
putative  father;  and  I  think  that  such  an  agreement  has 
not  the  effect  of  ousting  the  magistrate's  jurisdiction. 
If  the  right  to  obtain  the  order  was  so  exclusively  the 
personal  right  of  the  mother  that  she  could,  by  giving  a 
release  to  the  putative  father,  deprive  the  magistrate  of 
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1860.  jurisdiction  to  make  the- order,  it  would  follow  that  she 
Y^^^  might  also,  by  giving  such  a  release  after  the  order  had 
been  made,  annul  the  order.  But  that,  it  is  clear,  she 
cannot  do ;  for,  by  sect  5,  if  she  becomes  lunatic,  ot  is 
put  in  prison,  or  is  sentenced  to  transportation,  the 
justices  may  appoint  another  person  to  receive  the  pay- 
ments under  the  order.  While,  however,  I  am  of  opinicm 
that  the  agreement  does  not  oust  the  jurisdicUon  of  the 
magistrate,  I  think  that  it  is  a  material  circumstance  in 
the  case  for  his  consideration.  It  may  be  that  he  may 
find  the  sum  secured  by  it  to  be  of  itself  ample  for  the 
maintenance  of  the  child ;  or  that  the  mother  has  other 
means,  taken  with  which  it  is  sufficient  for  that  object 
Or  it  may  be  that  he  may  think  that  the  man  has  acted 
imprudently  in  giving  the  woman  a  lump  sum,  and  the 
woman  improvidently  in  spending  it ;  and  that  the  child 
is,  practically,  left  destitute.  The  case  must  ^  back  to 
the  magistrate,  that  he  may,  in  exercising  his  discretion 
whether  or  not  to  make  the  order,  take  the  agreement 
into  his  consideration,  as  one  of  the  circumstances  in 
the  case. 

Cbompton  J.  I  am  entirely  of  the  same  opinion. 
The  points  for  our  consideration  resolve  themselves  into 
two:  first,  whether  the  agreement  between  the  mother 
of  the  child  and  the  putative  father  was  a  bar  to  subse- 
quent proceedings  by  her  before  the  magistrate;  and, 
secondly,  whether  the  magistrate  has  discretion  to  take 
that  agreement  into  consideration,  together  with  the  other 
facts  of  the  case.  I  rather  think  that  the  magistrate  was 
of  opinion  that  the  agreenient  was  not  a  bar  to  his  juris- 
diction ;  and  I  consider  that  he  was  right  in  that  view. 
The  Act  empowers  the  mother,  after  certain  preliminaries 
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and  make  an  application  for  an  order  on  the  putative  follit 
father  to  pay  her  a  weekly  sum  towards  the  child's  main-  koktiow. 
tenance.  There  are  no  words  in  the  statute  to  the  effect 
that,  if  an  agreement  for  the  maintenance  of  the  child 
has  theretofore  been  made  by  the  father  with  the  mother, 
the  magistrate  shall  have  no  jurisdiction  to  proceed  in 
the  matter.  All  that  is  enacted  is,  that  he  is  to  make  the 
order  ''if  he  shall  **  think  fit^  having  regard  to  all  the 
circumstances  of  the  case.*'  The  object  of  the  statute 
appears  to  me  to  be  that  the  mother  shall  have  at  all 
events  a  small  sum  paid  her  weekly,  to  be  applied  by  her 
to  the  maintenance  of  the  child.  My  brother  Parry  says 
that  it  is  competent  to  the  mother  to  release  her  right  to 
this  payment  It  is  true,  certainly,  that  ''quilibet  potest 
renuntiare  juri  pro  se  introducto ;"  but  the  question  is, 
whether  the  statutory  right  is  given  exclusively  to  the 
mother,  or  is  intended  also  for  the  bene6t  of  the  child, 
to  prevent  it  from  starving.  I  think  that  the  Legislature 
contemplated  the  benefit  of  the  child  as  well  as  that  of 
the  mother.  In  sect  5,  the  order  is  alluded  to  as  an 
''order  for  the  maintenance  or  support  of  any  such 
bastard  child;"  and  sect.  7  provides  that  if,  after  the  death 
of  the  mother,  the  child  becomes  chargeable  to  the  parish, 
the  order  may  still  be  enforced  against  the  putative  father; 
and  the  payments  due  under  it  are  then  to  be  made  by 
him  to  a  person  appointed  by  the  justices.  The  magis- 
trate, here,  appears  to  have  treated  the  agreement  between 
the  parents  as  void ;  but  it  was  void  only  to  this  extent, 
that  it  was  no  bar  to  an  application  by  the  mother  for 
an  affiliation  order.  Even  at  common  law  it  does  not 
follow  that  a  contract  not  to  do  a  thing  is  a  bar  to  the 
thing  being  done;  a  contract  not  to  sue,  for  instance. 
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1860.  often  does  not  bar  a  suit  Possibly,  in  tbe  present  caset 
FoLLiT  ^^^  putative  fatber  may  sue  tbe  mother  for  her  breach  of 
KoETzow.  ^^^  agreement  in  applying  for  an  order,  though  the  da- 
mages recoverable  would  be  slight  But  to  hold  that  the 
previous  receipt  by  the  mother  of  payments  from  him 
on  account  of  the  child's  maintenance,  and,  still  more,  of 
payment  of  a  lump  sum^  precludes  the  magistrate  from 
inquiring  into  the  present  means  of  the  mother  to  ipun- 
tain  the  child,  would  be  exactly  contrary  to  the  policy  of 
every  word  in  the  statute.  The  case  must  go  back  to  the 
magistrate  for  the  proper  exercise  of  his  discretion* 

Hill  J.  In  this  case  it  is  admitted  on  both  «des, 
and  the  cases  which  have  been  cited  shew,  that  the 
agreement  between  the  mother  and  the  putative  father 
is  good  in  law;  bat  the  question  is,  whether  tbe  existence 
of  that  agreement  takes  away  the  power  of  a  magistrate 
to  make  an  order  on  the  putative  father.  In  order  to 
decide  this  question  it  is  necessary  to  see  what  is  the 
power  which  the  magistrate  has.  Now  stat  7  &  8  VkL 
c.  101.  s.  3.  empowers  him  to  do  two  things.  First,  upon 
certain  proof  being  adduced,  to  adjudge  the  man  som- 
moned  before  him  to  be  the  putative  father  of  the  child. 
The  statute  gives  him  no  discretion  as  to  this.  Secondly, 
he  may,  if  he  **  see  fit,  having  regard  to  all  the  circum- 
stances of  tbe  case,  proceed  to  make  an  order  on  the 
putative  father.*'  This  leaves  it  entirely  in  the  discre- 
tion of  the  magistrate  to  conrider  whether,  nnder  all  the 
circumstances  of  the  case,  be  will  make  the  order;  and 
there  are  no  words  to  shew  that  he  is,  under  any  circum- 
stances, to  be  precluded  from  making  tbe  order  if  he 
thinks  fit  The  agreement  was,  however,  a  strong  6ct 
which  the  magistrate  ought  to  have  regarded,  with  tbe 
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other  circumstances;  and  by  his  disregard  of  it  there  has        i860, 
clearly  been  a  miscarriage  of  justice,  for  the  remedy  of  — z 
which  the  case  must  go  back  to  him.  ▼• 

Blackburn  J.     I  am  of  the  same  opinion.     There  is 
nothing  in   the  statute   to  shew  that   the  mother  can 
release  or  bar  her  right  to  proceed  under  it ;  if,  however, 
it  had' appeared  from  all  the  provisions,  taken  together, 
that  the  statutory  beneBt  was  intended  to  be  conferred  on 
her  exclusively,  I  should  have  been  inclined  to  think  that 
she  might  have  been  precluded  by  the  agreement  from 
availing  herself  of  the  statutory  remedy,  on  the  ground 
mentioned  by   my  brother  Crompton,   that   ^'quilibet 
potest  renuntiare  juri  pro  se  introducto."     But,  when  I 
look  at  the  Act,  I  see  that  the  order  is  not  to  be  made 
solely  for  the  personal  benefit  of  the  mother.   Under 
8ect.J3,  the  putative  father  is  to  be  ordered  to  make  a 
weekly  payment  to  her.     In  that  section  it  is  not  stated, 
though  it  might  be  implied,  that  this  payment  is  to  be 
for  the  maintenance  of  the  child.     But  sect.  5  provides 
for  the  payment  being  made  to  a  person  appointed  by 
the  justices,  in  case  the  mother  dies,  becomes  lunatic,  is 
in  prison,  or  is  sentenced  to  transportation.    This  shews 
as  clearly  as  possible  that  the  object  of  the  payment  is  to 
be  the  maintenance  of  the  child:  and,  indeed,  lower 
down  in  the  same  section,  the  order  is  styled  an  ''  order 
for  the  maintenance  or  support  of  the  child.     The  pay- 
ment, therefore,  not  being  made  solely  for  the  mother's 
beneBt,  she  cannot  renounce  the  right  to  i.     In  sect.  3 
the  Legislature  says  that  the  justices   may  make  the 
order  "if  they  see  fit,  having  regard  to  all  the  circum- 
stances of  the  case."    The  intention  therefore  was,  that 
a  discretion  should  be  exercised  as  to  making  the  order, 
VOL.  n.  3  c'  E.  &  K. 
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upon  a  consideration  of  all  the  fact&  In  the  present 
case,  the  magistrate  thought  that  he  was  precluded  from 
taking  the  agreement  into  consideration  as  one  of  the 
facts.  In  that,  I  think,  be  was  wrong;  and  the  case 
ought  to  go  back  to  bim,  in  order  that  he  may  exercise 
bis  discretion  in  tbe  proper  manner. 

Case  sent  back  to  tbe  magistrate. 


Wednesday, 


An  attorney's 
clerk,  articled 
by  indenture, 
is  an  appren- 
tice within 
the  meaning 
of  Stat.  3  &  4 

8.  8. ;  and,  as 
such,  gains  a 
settlement 
under  that 
statute  in  the 
parish  in 
which  he  in- 
habits while 
serving  under 
his  articles. 


The  Parish  of  St.  Pangeas,  MroDLESEx,  appel- 
lants, against  The  Parish  of  Clapham,  Susb£T, 
respondents. 

/^  ASE  stated,  by  order  of  Crompian  J.,  under  stat 
12  &  13  Vici.c.^6.s.U. 

By  an  order  of  removal,  made  by  two  justices  of  tbe 
county  of  Surrey.  Thomas  Brown  was  ordered  to  be 
removed  to  the  parish  of  St.  Pancras^  Middkux^  as  the 
place  of  his  last  legal  settlement. 

The  churchwardens  and  overseers  oi  St,  Pancrai^^^ 
due  notice  of  appeal  against  the  said  order.  The  ground 
of  removal  was  that  the  pauper  was  the  illegitimate  child 
of  one  Douglas  Brown^  single  woman,  and  that  he  was 
bom  in  th^  parish  of  St.  Pancras  in  1823,  which  was 
admitted. 

By  indenture  under  tbe  bands  and  seals  of  the  parties 
thereto,  and  duly  stamped,  dated  17tb  Mag^  1843,  and 
made  between  William  CoUissonfan  attorney  and  solicitor, 
of  tbe  one  part,  and  the  said  Douglas  Brown  and  tbe 
pauper  of  tbe  other  part,  the  pauper  was  articled  to  tbe 
said  fVilUam  ColUsson  for  the  term  of  five  years,  and 
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under  these  articles  he  served  for  two  years,  and  during       i860, 
such  period  inhabited  and  dwelt  for  more  than  forty    gx.  parosab 
days  in  the  parish  of  St.  Mary,  Nemngtout  in  the  county      clapham. 
of  Surrey.    (The  indenture  was  here  set  out  in  the  case. 
By  it  the  pauper  became  bound  to  serve  the  said  fFilHam 
Cottissan  as  his  clerk  for  the  term  of  five  years  from  the 
date  of  the  deed,  and  ColSsson,  in  consideration  of  a 
premium  of  315L,  covenanted  to  teach  and  instruct  the 
pauper  in  the  profession  of  an  attorney  and  solicitor.) 
These  articles  were  duly  registered. 

By  another  indenture,  dated  12th  July,  1847,  the  said 
articles  were  assigned  to  WilUam  Robert  Mingaye,  an 
attorney  and  solicitor,  for  the  then  residue  of  the  said 
term  of  five  years ;  and  the  pauper  served  the  said  W.  R. 
Mingaye  as  an  articled  clerk,  and  for  upwards  of  forty 
days,  under  such  assignment,  inhabited  and  dwelt  in  the 
said  parish  of  St.  Pancras,  Middlesex.  (This  indenture 
was  also  set  out.  By  it  the  pauper  became  bound  to 
erve  Mingaye  as  his  articled  clerk  for  the  ensuing  two 
years  and  six  months,  being  the  residue  of  the  original 
term  of  five  years;  and  Mingaye  covenanted  to  teach 
and  instruct  the  pauper  in  his  profession.)  This  assign* 
nnent  of  the  articles  was  duly  registered. 

On  8th  May,  1849,  by  a  rule  of  this  Court,  the  pauper 
was  discharged  firom  further  service,  under  the  assign- 
ment, to  the  said  W.  R.  Mingaye;  and  it  was  ordered 
that  he  should  be  at  liberty  to  enter  into  further  articles 
with,  and  serve  under,  one  R.  A.  Goodman,  The  pauper 
did  accordingly  enter  into  such  further  articles  by  in. 
denture,  dated  9th  July,  1849  (which  was  also  set  out 
in  the  case) ;  whereby  he  bound  himself  to  serve  Good^ 
man  as  his  articled  clerk  for  the  then  residue  of  the 
original  term  of  five  years,  and  Goodman  covenanted  to 
3  c  2 
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I860.        teach  and  instruct  him  in  the  profession  of  an  attorney 
St.  Pahcrab   ^^^  aolicitor  during  such  residue  of  the  said  terra. 
Claphax  Under  this   last  mentioned   deed^  which  was  duly 

registered,  the  pauper  served  the  said  K  A.  Goodman 
as  an  articled  clerk,  in  his  profession  of  an  altoroey  and 
solicitor,  for  the  term  therein  mentioned,  and  for  forty 
days  and  upwards  during  that  time  did  inhabit  and  dwell 
in  the  said  parish  of  Clapham, 

The  question  for  the  opinion  of  the  Court  was, 
Whether,  bj  such  residence  and  service  as  an  articled 
clerk  to  an  attorney  and  solicitor,  the  pauper  gained  a 
settlement  in  the  said  parish  of  Clapham.  If  the  Court 
should  be  of  opinion  that  he  did  thereby  gain  that 
settlement,  the  order  of  removal  was  to  be  quashed: 
but  if  the  Court  should  be  of  the  contrary  opinion,  the 
order  was  to  be  confirmed. 

Knapp^  for  the  respondents.  The  question  is,  whether 
the  pauper  can  be  deemed  to  have  been  bound  an 
apprentice  by  indenture,  within  the  meaning  of  stat. 
3  &  ^  fF.  ff  M.  c.  II.  s.  &.,  which  enacts,  that  <<if  any 
person  shall  be  bound  an  apprentice  by  indenture,  and 
inhabit  in  any  town  or  parish,  such  binding  and  inha- 
bitation shall  be  adjudged  a  good  settlement"  -  At  the 
time  that  that  statute  passed,  an  apprentice  was  generally 
understood  to  be  a  person  who  went  to  a  master  to  leara 
some  trade.  Stat.  5  Elis.  e.  4.  enumerates  the  different 
classes  of  persons  who  may  take  apprentices.  For  in- 
stance, husbandmen,  by  sect.  25  ;  householders  in  towns 
corporate  "  using  and  exercising  any  art,  mystery  or 
manual  occupation  there,'*  by  sect.  26 ;  merchants  and 
other  traders,  by  sect.  27 ;  diflPerent  artificers,  by  sect.  3(X 
It  is  obvious  that  an  attorney  does  not  fall  within  any  of 
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these  classes.  Subsequent  statutes  relating  to  appren-  1860. 
tices  have  proceeded  on  the  same  assumption  that  they  g^.  Pahcbu 
are  persons  put  to  learn  a  trade.  Thus,  stat  31  67.  2.  clapham. 
c.  11.,  which  was  passed  to  extend  the  benefit  of  stat. 
3  &  4  fF.  ^  M,  c.  l\.  s.  S.  to  apprentices  bound  by  any 
deed,  writing,  or  contract,  not  indented,  recites  in  the 
preamble  that  many  apprentices,  owing  to  their  not 
having  been  bound  by  indenture,  "  have  been  removed 
to  the  parish  or  place  where  their  last  legal  setdement 
was  before**  their  '^  apprenticeship,  where  they  have  had 
no  encouragement  to  exercise  their  trades,  or  oppor- 
tunity to  gain  a  livelihood  by  their  said  trades  to  which 
they  were  so  bound  apprentices."  [Crompian  J.  I  do 
not  see  why  a  person  bound  to  learn  the  art  of  an 
attorney  should  not  be  considered  an  apprentice.  Rez 
V.  SL  Petrox(a)  and  Rex  v.  Si.  Margarefs  in  Lincoln  (4) 
are  instances  of  apprenticeships  to  learn  housewifery 
business,  which  can  hardlj'  be  considered  a  trade.]  In 
JSx  parte  Prideaux  (e)  Lord  Chancellor  Cottenham  held 
that  the  articled  clerk  of  an  attorney  was  not,  upon  the 
bankruptcy  of  his  master,  discharged  from  his  indentures, 
as  being  an  apprentice  to  the  bankrupt,  within  the 
meaning  of  The  Bankrupt  Act  then  in  force,  6  G.  4. 
c  16.  s.  49.  His  Lordship  says  (if),  *'In  one  sense, 
undoubtedly,  it  may  be  said  that  a  clerk  is  an  apprentice 
to  the  attorney  with  whom  he  is  placed;  he  is  placed 
with  him  partly  for  the  purpose  of  qualifying  him  to  be 
admitted  as  an  attorney  under  the  Act  of  Parliament, 
and  partly  to  learn  the  business  of  an  attorney ;  and  in 
that  sense  he  may  be  said  to  be  an  apprentice.  The 
meaning  of  the  term  apprenticeship,  abstractedly  from 

(a)  Burr,  8,  C.  248.  (h)  Burr,  8.  C,  728. 

(e)  3  Myf,  f  Cr,  327.  {d)  3  Myl  #  Or,  332. 
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1860.       ^^^  meaning  which  it  has  in  practice  received,  is  a  ser- 
St  PiNCBAs   ^^®^*  ^^®  consideration  for  which  is,  in  fact,  the  being 
„    ^*  taught  the  business  of  the  party  with  whom  the  appren- 

tice is  placed.  But,  in  the  construing  of  this  Act  of 
Parliament,  as  in  the  construction  of  other  Act^  the 
question  is  not,  whether,  in  the  abstract,  and  according 
to  the  original  derivation  of  the  word,  it  may  not  be 
susceptible  of  some  other  meaning,  but  what  is  the  ordi- 
nary acceptation  of  the  term,  and  whether  the  Legis- 
lature has  put  any  definite  meaning  upon  it;  because, 
if  that  is  the  case, — if  the  Legislature  has  in  this  Act 
used  the  word  in  its  ordinary  sense,  or  above  all  in  the 
sense  in  which  it  had  been  used  in  previous  Acts  of 
Parliament,  that  sense  must  prevail"  He  then  observes 
that  the  word  is  to  be  found  in  stat.  5  EHz.  c.  4.,  and, 
after  going  through  the  sections  of  that  Act  which  have 
been  referred  to,  proceeds :  <'  The  only  two  descriptions 
of  apprentices  contemplated  by  that  Act,  are  apprendces 
to  husbandry,  and  apprentices  to  certain  trades  which 
were  subject  to  the  operation  of  the  bankrupt  laws." 
He  then,  after  referring  to  the  statutes  relating  to  attor- 
neys,  observes:  ''The  statutes  invariably  keep  the  two 
things  totally  distinct:  clerks  are  never  called  appren- 
tices." The  whole  of  his  reasoning,  though  founded  on 
the  policy  of  The  Bankruptcy  Act,  is  equally  in  point  to 
shew  that  an  articled  clerk  to  an  attorney  is  not  an 
apprentice  for  settlement  purposes.  Wherever  the  Le- 
gislature has  passed  statutes  aflpecting  articled  clerks  it 
has  always  referred  to  them  by  that  name  and  not  by 
the  name  of  apprentices.  Again,  in  Ex  parte  G£ll{d)^  it 
was  held  that  this  Court  has  no  power  to  dischai^ge  an 

(fl)  7  East,  376. 
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Apprentice  from  his  indentures;  but  the  Court  can,  and       i860. 

frequently  does,  discharge   an  articled   clerk  from  his    g^.  Pancrab 

articles.     In  Rex  v.  St.  Petrox  (a)  the  question  whether     (.j^J^^^j, 

the  master  exercised  a  trade  to  which  the  apprentice 

could  properly  be  bound  was  not  raised.     The  decision 

turned  upon  the   effect  of  an  absolute   binding  of  a 

female  apprentice  for  a  fixed  number  of  years,  instead 

of  for  that  number  of  years  or  till  her  marriage.     So,  in 

Bex  V.  St.  MargaretB  tA  Lincoln  (i),  no  objection  was 

taken  to  the  validity  of  the  indenture  of  apprenticeship, 

but  it  was  sought  to  shew  that  there  had  been  fraud  in 

the  assignment  of  the  apprentice.     That  by  the  word 

apprentice  is  to  be  understood  a  person  being  taught 

some  trade  is  shewn  further  by  the  definitions  of  the 

word  in  dictionaries.     Thus,  TomHns,  in  his  Law  Die- 

Honaty,  defines  an  apprentice  to  be  ''A  young  person 

bound  by  indentures  to  a  tradesman  or  artificer,  who, 

upon  certain  covenants,  is  to  teach  him  his  mystery  or 

trade;"  and  Joknsan^s  definition  b,  ''One  that  is  bound 

by  covenant,  to  serve  another  man  of  trade,  for  a  certain 

term  of  years,   upon  condition   that   the  artificer,  or 

tradesman,  shall,  in  the  meantime,  endeavour  to  instruct 

him  in  his  art  or  mystery.**    In  the  case  of  an  attorney's 

articled  clerk,  the  main  object  intended  to  be  secured 

by  the  articles  is  that  the  clerk  shall  serve  the  attorney ; 

the  service  is  not  made  conditional  on   the  attorney 

teaching  him  the  profession,  but  the  teaching  is  to  be 

conditional  upon  the  service. 

Le  Breton,  contra.     In  Blachstone*8   Commentaries^ 
voL  1,  p.  426,  apprentices  are  thus  described :  ''Ano- 

(a)  Butt.  A  C.  248.  {b)  Burr.  3.0,728. 
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1860.  ther  species  of  servants  are  called  apprentices  {bom 
St.  Pakobas  apprendre,  to  learn),  and  are  usually  bound  for  a  lenn 
CiAPHAir.  ^^  y^aw,  by  deed  indented,  or  indentures,  to  serve  their 
masters,  and  be  maintained  and  instructed  by  them. 
This  is  usually  done  to  persons  of  trade,  in  order  to  leara 
their  art  and  mystery ;"  **  but  it  may  be  done  to  hus- 
bandmen, nay  to  gentlemen,  and  others.  And  children 
of  poor  persons  may  be  apprenticed  out  by  the  overseers, 
with  consent  of  two  justices,  till  twenty-one  years  of 
age,  to  such  persons  as  are  thought  fitting;  who  are  also 
compellable  to  take  them ;  and  it  is  held,  that  gentlemen 
of  fortune,  and  clergymen,  are  equally  liable  with  others 
to  such  compulsion."  Ex  parte  Pranlierd{a)  is  a  direct 
authority  that  an  attorney's  clerk  is  an  apprentice.  In 
Via.  Abr.  tit.  Apprentice  (K.)  22,  an  instance  is  given  of 
a  person  who  was  bound  apprentice  to  a  gentleman, 
who  made  use  of  him  as  his  huntsman ;  in  which  service 
it  was  held  that  he  gained  a  settlement.  It  was  objected 
that  he  served  a  gentleman,  and  consequently  no  trade ; 
but  the  Court  held  that  it  was  suflBcient,  for  the  purpose  of 
the  settlement,  that  he  was  bound  out  as  an  apprentice, 
and  the  master  might  make  use  of  him  in  what  manner  he 
pleased.  Rex  v.  Laindan  (6)  shews  that  a  contract  may 
be  a  contract  of  apprenticeship,  if  the  intention  of  the 
parties  that  it  should  be  so  can  be  collected  from  it, 
although  the  term  ^'apprentice''  is  not  used  in  it.  Lord 
Kenyan  C.  J.,  in  giving  judgment,  says(c),  **  When  it 
is  urged  that**  the  '<  relation"  of  master  and  apprentice 
**  can  only  be  formed  by  using  the  term  *  apprentice,'  it 
may  be  observed  that  the  argument  would  lead  to  an 
absurd  consequence ;    for    then  if   the   word  *  clerk' 

(a)  3B.^Md.  267.  (6)  8  T.  S,  379. 

(c)  8  r.  i?.  383.       . 
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were  used  in  regular  indentures  of  apprenticeship,  the        1860. 
clerk  could  not  gain  a  settlement  by  serving  under  the    St.  Pakcbas 
indenture,  merely  because  he  was  not  retained  eo  no-     culpham. 
mine  'as  an  apprentice  ;*  but  it  would  be  a  disgrace  to  our 
laws  if  we  were  obliged  to  decide  according  to  words 
without  considering  their  meaning.**    It  is  clear,  from  • 
Rez  F.  Si.  Petrox  (a)  and  Rex  v.  St  Margaret t  in  Lin- 
coin  (6),  that  it  is  not  essential  to  the  creation  of  an 
apprenticeship  that  the  master  of  the  person  bound  to 
serve  should  be  in  trade.  .  The  decision  in  Ex  parte 
Prideaux  {c\  if  it  be  good  law,  is  not  to  be  extended 
beyond  cases  falling  under  the  Bankruptcy  Acts,  which 
were  passed  alio  intuitu  from  the  statutes  relating  to 
the  relief  of  the  poor.    Moreover,  none  of  the  cases  as 
to  settlement  by  apprenticeship  were  cited  to  the  Lord 
Chancellor  on   the  argument  of  that  case.     Cuff  v. 
Brawn  {d)  is  an   instance  of  an  apprenticeship  to  a 
conveyancer;  and   there  is  no  distinction  in  principle 
between   the  case   of  a  conveyancer  and  that  of  an 
attorney.    (He  was  then  stopped.) 

CocRBURN  C.  J.  I  am  of  opinion  that  the  pauper 
gained  a  settlement  by  apprenticeship,  under  stat  3  &  4 
fV.  ff  M.  e.  II.  s.  S.  Two  points  have  to  be  considered: 
First,  whether  the  binding  of  the  pauper  was  such  as 
would  bring  his  service  within  the  legal  acceptation  of 
the  term  apprenticeship ;  and,  secondly,  whether  there 
was  a  sufficient  binding  and  inhabitation  to  make  the 
apprenticeship  such  as  to  satisfy  the  requirements  of 
the  statute.     As  to  the  first  point,  in  legal  acceptation 

(a)  Burr,  8.  C.  24a  (b)  Burr.  S.  C.  728. 

(c)  3  Myl,  f  Or.  327.  {d)  6  Price,  297. 
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1860.  an  appreDtioe  seems  to  be  a  person  who  is  boand  to 
St.  Pakc&ab  ^^^  ^^^  serves  another^  for  the  purpose  of  learning 
Cliphak.  ^niething  whieh  the  other  is  to  teach  him.  The 
articled  clerk  of  an  attorney,  though  more  familiarly 
known  by  the  name  of  a  clerk  than  by  that  of  an 
apprentice,  comes  within  this  definition ;  for  the  clerk 
becomes  bound  in  order  to  learn  his  master's  profession, 
and  it  is  the  duty  of  the  master^  in  consideration  of  his 
service,  to  teach  it  him.  As  to  the  second  point,  stat. 
3  &  4  fF.  ^  M.  c.  11.  «.  8.  enacts,  in  the  most  general 
terms,  that  **  If  any  person  shall  be  bound  an  apprentice 
by  indenture,  and  inhabit  in  any  town  or  parish,  such 
binding  and  inhabitation  shall  be  adjudged  a  good 
setdement,  though  do  such  notice  in  writing  be  delivered 
and  published  as  aforesaid.**  Now  suppose  that,  imme- 
diately after  the  passing  of  this  Act,  a  person  had  come 
to  settle  in  a  parish  for  the  purpose  c(  serving,  and  had 
served  there,  under  such  a  binding  as  the  present,  would 
he  have  been  removable  or  would  he  have  gained  a 
settlement  in  that  parish?  To  ascertain  this  we  most 
look  to  the  intention  of  the  Act  Before  the  Act,  forty 
days'  inhabitancy  in  a  parish  was  suflkient  to  constitute 
a  settlement ;  but  the  Act,  by  sect.  3,  provides  that  the 
forty  days  shall  not  begin  to  ron  until  a  certain  written 
notice  is  given  by  the  person  coming  to  inhabit  to  the 
parish  officers,  and  is  published  by  them.  Then  sect.  8 
exempts  persons,  bound  apprentices  by  indenture  and 
inhabiting  in  the  parish,  from  the  obligation  to  give  the 
notice.  The  object,  therefore,  appears  to  have  been  to 
protect  parishes  from  the  liability  to  maintain  persons 
coming  to  settle  in  them  clandestinely  and  surreptitiously; 
but  there  would  be  nothing  clandestine  or  surreptitious 


V. 
ClAPB4¥. 


XXin.   VICTORIA.  t51 

in  a  clerk  coming  into  a  parish  for  the  purpose  of  serving  i860, 
under  articles.  It  is  true  that  an  attorney  is  not  men-  g,  Pahcrab 
tioned  in  stat.  5  ESz.  c.  4.  amongst  the  persons  who 
may  take  apprentices;  but  if,  by  reason  of  stat  3  &  4 
fF.  ^  M,  c.  II.  s.  8.,  apprentices  to  any  of  the  inferior 
tradesmen  and  handicraftsmen  enumerated  in  stat.  5 
JEliz.  c.  4.  s.  30.  can  gain  a  settlement,  on  the  ground 
that  their  senrice,  as  such  apprentices,  in  a  parish,  must 
be  suflBciently  notorious  to  raise  the  presumption  that  it 
is  known  to  the  parish,  then,  a  fortiori,  must  service 
as  an  articled  clerk  give  rise  to  the  same  presumption, 
and  have  the  same  effect.  It  is  said  that  the  statute 
of  EHzabeih,  by  not  mentioning  attorneys,  impliedly 
precludes  them  from  taking  apprentices.  But  I  think 
that  it  was  not  the  object  of  that  statute  to  do  more 
than  to  legislate  for  the  particular  classes  of  trades  to 
which  it  expressly  refers;  and  that  there  may  be  valid 
apprenticeships,  independently  of  the  statute,  to  classes 
of  masters  not  enumerated  in  it.  Next  it  is  said  that 
the  Liegisiature,  when  dealing  with  articled  clerks,  always 
calls  them  clerks  and  never  apprentices.  An  apprentice 
is,  however,  not  the  less  an  apprentice  because  he  is 
called  by  some  other  name.  Inasmuch  as  the  term 
*'  apprentice''  is  generally  applied  to  persons  bound  to 
learn  a  trade,  I  can  quite  understand  that  gentlemen 
practising  a  liberal  profession  might  wish  for  a  some- 
what higher  appellation.  But  if  an  articled  clerk  comes 
within  the  legal  acceptation  of  ''apprentice"  in  the 
statute  of  William  and  Mary,  I  cannot  see  that  he  is  not 
within  the  benefit  of  that  statute  because  the  Legislature 
has  elsewhere  called  him  a  clerk.  It  is  urged  that 
Lord    CoUenhatnf  when   Chancellor,  decided  that  an 
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1860.  attorney's  articled  clerk  is  not  an  apprentice  {a).  I  do 
St.  PahoraT  ^o(  desire  to  impugn  that  decision;  nor  is  it  necessary  to 
Clapham.  ^^  ^'  ^^  ^^y  ^  ^^^^f  having  regard  to  the  bankruptcy 
laws,  Lord  Cottenham  came  to  a  right  conclusion:  bat 
we  have  to  consider  whether  the  very  general  terms  of 
Stat.  3  &  4  W.^ALc.  1 1.  9.  8.  are  not  wide  enough  to 
include  the  case  of  an  attorney's  clerk,  bound  by  inden* 
ture^  and  inhabiting  in  a  parish.  In  my  opinion  we 
should  be  going  a  great  deal  too  far  were  we  to  hold  that 
this  case  did  not  fall  within  that  statute. 

Crompton  J.  I  am  entirely  of  the  same  opinion.  We 
should  not  be  justified  in  introducing  an  exception  into 
the  very  general  provisions  of  stat.  Z  &  A.W.  ^M.c.\\. 
3.  8.  (His  Lordship  read  the  section.)  The  meaning, 
in  law,  of  the  word  <'  apprentice**  is  well  known.  He  is 
a  person  bound  to  serve  a  master  who  is  bound  to  teach 
him.  Such  was  the  meaning  of  the  term^  when  the 
statute  passed^  no  less  than  it  is  at  present.  We  are  told 
however,  that  stat.  5  Eliz.  e.  4.  contains  an  exhaustive 
enumeration  of  the  persons  who  may  take  apprentices, 
and  that,  inasmuch  as  attorneys  are  not  among  the  number, 
their  clerks  cannot  be  considered  as  apprentices  within 
the  meaning  of  the  later  statute  of  3  &  4  ffl  ^  Jf.  c;  11. 
But  I  do  not  think  that  the  general  words  of  that 
statute  are  to  be  construed  as  referring  only  to  such 
apprentices  as  are  regulated  by  the  statute  of  Elizabeth, 
Had  the  Legislature  intended  so  to  restrict  them^  it 
would  have  been  easy  to  introduce  an  express  reference 
to  the  statute  of  Elizabeth;  and  it  is  for  the  Legislature, 

(a)  Exports  Prideaux,  3  Myl  f  Or,  327. 
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not  for  aSy  to  do  this.  The  only  difficulty  is  occasioned  1860. 
by  the  decision  of  Lord  Cottenham  in  Ex  parte  iVi-  gi.  Panobas 
deaux  (a);  but  it  must  be  borne  in  mind  that  that  was  a  glj^pham 
decision  under  the  bankruptcy  law.  If  the  present  case 
had  arisen  under  that  law,  the  decision  would  bind  us ; 
as  it  is,  we  are  not  called  upon  to  give  any  opinion  upon 
it  either  way.  The  Lord  Chancellor^  I  observe,  grounds 
his  reasoning  very  much  on  the  fact  that  an  attorney 
does  not  become  bankrupt  as  an  attorney,  but  only 
in  respect  of  other  transactions  in  which  he  may  be 
occasionally  engaged  (fr).  Such  reasoning  is  clearly  not 
applicable  to  settlement  cases.  However  legitimate  the 
Lord  Chancellor's  arguments  may  have  been  (and  I  do 
not  say  that  they  were  not)  with  reference  to  stat  6  G.  4. 
c.  16.,  they  have  no  bearing  upon  the  construction  of 
staL  3  &  4  fF.^M.c^lh  Very  possibly  the  appellation 
of  clerks  was  bestowed  upon  persons  bound  to  attorneys, 
at  a  later  period  'than  the  time  of  William  and  Mary, 
and  for  the  reason  which  the  Lord  Chief  Justice  has 
suggested.  I  can  see  no  reasonable  ground  for  thinking 
that  the  Legislature,  in  stat  3  &  4  }F,tf  M.  c.  II. ,  in- 
tended to  make  any  distinction  between  articled  clerks 
and  other  apprentices. 

(Hill  J.  was  absent.) 

Blackburn  J.  I  am  of  the  same  opinion.  The 
question  turns  upon  the  words  of  stat.  3  &  4  W.  ^  M. 
c.  IL  «.  8.  (His  Lordship  read  the  section.)  Now,  in 
the  present  case,  the  pauper  was  bound  apprentice,  by 

(a)  3  dfyl.  #  Or.  327.  (*)  See  3  Myl.  #  Or.  p.  837. 
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1860.  indenture,  to  an  attorney,  for  the  purpose  of  learning  his 
St,  Pahoeab  ^^9  iTade  or  mysterj ;  and  I  have  always  thought  that 
Clapham.  ^y  ^^  apprentice"  is  meant  one  who  gives  his  services  in 
order  to  be  taught.  I  cannot  see  any  reason  for  restricts 
ing  apprenticeships  to  cases  where  the  master  exercises 
a  manual  occupation  or  is  engaged  in  commerce.  The 
only  question  b  whether  we  are  not  bound,  out  of  res- 
pect for  Lord  CaUenham^  to  follow  his  decision  in  £r 
parte  Prideaux  (a).  Nothing,  however,  that  we  now 
say  contradicts  bis  judgment.  Wbether  he  took  a  right 
or  a  wrong  view  of  The  Bankrupt  Act,  6  G.  4.  c.  16.,  we 
need  not  say.  If  the  term  ^*  apprentice,"  when  stat  3  &4 
W.  jr  M.  c.  11.  passed,  included  the  case  of  a  penon 
bound  by  indenture  to  learn  any  craft,  art,  trade^  or 
mystery  of  another,  as  it  clearly  did,  some  one  or  other 
of  those  words  must  be  applicable  to  the  business  of  an 
attorney. 

Order  of  removal  quashed. 

(a)  ZMyliOr.^Sa. 
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I860. 


The    Guardians   of  the   Poor  of  the    Pobtsea  ^"riday 

4prt/27th. 

Island  Union,  in  the  County  of  Southampton, 
against  Thomas  John  Whilueb. 

SPECIAL  case  stated  by  consent,  under  an  order  of  By  an  order 
of  the  Poor 
Crompton  J*  Law  Commis 

Declaration  on  a  bond  given  by  defendant,  one  James  ^.^udians 
WUliam  WhilUtr  and  one  William  Hatch,  by  which  they  ^eJe  d^ted 
jointly  and  severally  acknowledged   themselves  to  be  {^^^\h^^' 
bound  to  plaintiflb  in  the  sum  of  400i,  to  be  paid  to  poor-ratw  of 
pIaintifiB;.the  condition  of  which  bond  was  to  the  tenor  Bereral 

parishes  in 

following:  **  Whereas,  by  an  order  under  the  seal  of  the  the  Union  as 

plainti£b 
might  deem 
to  reqnire  a  collector;  and  every  person  appointed  a  collector  was  required  to  give 
aecority  for  the  due  performance  of  the  duties  of  his  office.  In  the  interval  between 
this  order  and  the  passing  of  stat.  13  &  14  Vict,  c,  99.,  which  regulates  the  collection 
of  poor-rates  assessed  upon  the  owners  of  small  tenements  in  parishes,  plaintiffs,  in 
pursuance  of  the  order,  appointed  several  persons  as  collectors  of  the  poor-rates  of  P., 
one  of  the  parishes  in  the  Union.  Subsequentlj  to  that  Act,  and  to  its  adoption  by  the 
parish  of  P.,  p>laintiffs  determined  to  anpoint  an  additional  collector ;  and,  one  of  those 
originally  appointed  having  resigned,  advertised  that  they  were  about  to  appoint  *'two 
persons  to  oe  ooUectors  of  the  poor-rates  of  the  parish  of  P.,  to  one  of  whom"  would 
"  be  assigned  a  collection  of  such  rates  from  the  owners  of  small  tenements."  W.,  in 
answer  to  the  advertisement,  sent  in  the  followins  written  application :  "  There  being 
two  collectors  of  poor-rates  about  to  be  appointed  for  the  pansh  of  P.,  may  I"  "  offer 
myself  as  a  candidate  for  one  of  them  ?"  ^laintifb  afterwards  elected  W,  and  another 
person,  by  a  resolution  which  declared  that  the  latter  was  elected  in  the  place  of  the 
retiring  collector,  and  W,  for  the  purpose  of  collecting  the  rates  from  the  owners  of  smidl 
tenements.  Both  appointments  were  approved  of  by  the  Poor  Law  Board.  Defendant 
then  executed  a  bona  as  surety  for  W,,  which,  after  reciting  the  order  of  ^e  Poor  Law 
Commissioners,  and  that  W,  had  been  "  duly  appointed  to  be  a  collector  under  the  said 
order,'*  was  conditioned  for  the  faithful  discharge  by  W,  of  his  duties  '*  during  his  con- 
tinuance in  the  said  office  of  collector."  W.  entered  on  his  duties,  and  for  some  years 
collected  the  poor-rates  assessed  upon  the  owners  of  small  tenements  in  P.  One  of  the 
previously  appointed  collectors,  who  collected  all  the  poor-rates  in  Z.,  a  district  of  P., 
then  resiffnei^  and  plaintiffii,  on  W*%  application,  transferred  him  to  that  district  No 
new  bond  was  then  executed.  W,  afterwards  committed  defalcations,  in  respect  of  which 
plaintiffs  now  sued  defendant,  as  surety,  upon  the  bond  executed  by  him. 

Held,  that  defendant  was  liable ;  for  that  JT.  was  appointed,  in  the  first  instance,  as 
collector  of  the  poor-rates  of  P.  generally,  not  of  the  poor-rates  payable  by  the  owners 
of  small  tenements  in  P.  exclusively ;  so  that  his  transfer  to  Uie  Z.  district  was  not  an 
appointment  of  him  to  a  fresh  office,  or  such  an  alteration  in  his  duties  as  to  discharge 
his  surety  from  farther  liability. 
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1860.  Poor  Law  Conimissioners,  bearing  date  9th  August^  1836, 
Guardians  of  ^^  ^^  ordered  and  directed  that  the  said  guardians" 
(plaintifla)  *'  sbonld  appoint  one  or  more  fit  and  proper 
persona  to  be  the  collector  or  collectors  of  the  poor-rates 
of  such  of  the  several  parishes  comprised  in  the  Pcrtsea 
Island  Union,  as  the  said  guardians  might  deem  to 
require  a  collector  in  the  said  Union;  and  that  the 
oflBcer  so  appointed  should  discharge  the  several  duties 
therein  specified.  And  it  was  thereby  further  ordered 
and  directed,  that  every  person  to  be  appointed  a  col- 
lector under  that  order  should,  before  he  entered  on 
the  performance  of  the  duties  of  his  office,  give  such 
security  for  the  due  and  proper  discharge  of  the  same  as 
should  appear  to  the  said  guardians  to  be  necessary  and 
fitting;  And  whereas,  at  a  meeting  of  the  said'guardians 
held  on  2nd  June,  1852,  the  above  named  James  fFilKam 
WhilUer  was  duly  appointed  to  be  a  collector,  under  the 
said  order,  and  he  was  required  by  the  said  guardians  to 
enter  into  a  bond,  with  two  sufficient  sureties,  for  the 
due  discharge  of  the  duties  of  his  office  and  the  trusts  to 
be  reposed  in  him ;  And  whereas  he  has  requested  the 
said  Thomas  John  WhiUier^  (defendant)  ''  and  Winiam 
Hatch  to  join  with  him  as  his  sureties  in  the  above 
written  bond,  subject  to  the  condition  thereunder  written, 
to  which  they  have  assented ;  and  the  said  guardians  have 
agreed  to  accept  of  them  as  such  sureties  accordingly ; 
Now  the  condition  of  the  above  written  obligation  is, 
that  if  the  above  named  collector  shall  at  all  times  during 
his  continuance  in  the  said  office  of  collector,  and 
whether  the  district,  parish  and  places  for  which  he  is 
appointed  to  act  as  such  collector  be  or  be  not  hereafter 
changed,  or  diminished,  or  enlarged,  or  in  anywise 
altered,  duly,  attentively  and  faithfully  dischaige  the 
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duties  thereof  by  punctually  entering  or  filling  np,  and 
accurately  keeping  and  making  such  books,  formsy 
accounts  and  returns,  as  are  or  shall  be  lawfully  required 
to  be  kept  or  made  by  collectors  of  poor-rates,  by 
diligently  collecting,  and  demanding  the  aforesaid  rates 
and  payments  of  the  persons  charged  therewith,  and,  in 
default  of  payment,  recovering  the  same  from  such  per- 
sons by  due  course  of  law,  so  that  no  avoidable  loss  may 
be  sustained  by  the  said  parish,  by  regularly  paying  over 
the  moneys  so  collected  by  him  to  the  overseers,  or  other 
parties  entitled  to  receive  the  same,  and  satisfactorily 
exonerating  and  dischaiging  himself  from  the  uncollected 
rates  and  payments  entrusted  to  him  for  collection,  by 
regularly  and  correctly  rendering,  producing,  balancing 
and  verifying,  his  books,  accounts  and  vouchers  in  and 
concerning  such  collection,  and  by  giving  all  proper 
attendance  on  the  Board  of  Guardians,  auditor  and 
magistrate  in  the  business  of  such  collection,  by  obeying 
the  lawful  directions  of  the  said  guardians,  and  in  the 
above  and  all  other  respects  and  particulars  well  and 
truly  observing,  fulfilling  and  keeping  all  the  rules, 
orders  and  regulations  of  the  Poor  Law  Commissioners 
in  force  for  the  time  being,  so  far  as  the  same  may  ex- 
tend or  apply  to  the  said  office,  or  the  duties  thereof, 
according  to  the  purport,  true  intent  and  meaning  of  the 
same ;  and  shall  faithfully  dischai^e  all  the  duties  which 
shall  be  reposed  in  him  in  virtue  or  by  reason  of  his 
said  office ;  and  if,  on  resigning  or  being  removed  from 
the  said  office,  or  at  any  time  when  thereto  required  by 
the  said  guardians  or  Poor  Law  Commissioners,  by 
notice  to  him  given  or  left  at  his  usual  or  last  known 
place  of  abode  during  his  continuance  in  the  said  office, 
he  shall  account  for,  hand  over  and  pay  over  to  the  said 
vou  n.  3d  b.  &  r. 
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I860.  guardiansi  or  to  sacb  persons  as  they  may  appdnt,  or  to 
Q,„„^j^g  ^f  the  overseers  or  other  parties  entitled  to  receive  the  same, 
^8L^^  all  such  books  and  papers,  balances,  moneys,  matters 
and  things,  being  the  property  of  the  said  parish,  or  of 
the  said  guardians  in  respect  of  such  parish,  or  of  the 
respective  churchwardens  and  overseers,  or  other  officers 
of  such  parish,  which  shall  be  in  his  custody,  possession 
or  power,  in  virtue  of  his  said  office,  or  otherwise  how- 
soever, without  loss,  abatement,  misapplication,  fraad, 
deceit,  or  concealment;  And  if  (in  the  event  of  the  said 
collector  being  desirous  of  resigning  the  said  oflBce)  he 
shall  give  to  the  said  guardians  one  calendar  month's 
notice  of  his  intention  so  to  do,  or  forfeit  one  month's 
amount  of  salary,  to  be  deducted  as  liquidated  damages 
from  the  amount  of  salary  due  at  the  time  of  such  res'g^ 
nation,  unless  the  said  guardians  shall  be  willing  to 
accept  a  shorter  notice,  or  an  immediate  resignation; 
And  if  (in  the  event  of  the  death,  incapacity,  bankruptcj 
or  insolvency  of  the  said  collector,  during  his  continuance 
in  the  said  office)  his  executors  or  administrators  or 
assignees  as  the  case  may  be,  or  his  above-named  co- 
obligors  or  any  of  them,  shall,  on  a  day  to  be  fixed  for 
that  purpose  by  the  said  guardians,  and  of  which  notice 
shall  be  left  at  the  usual  or  last  known  place  of  abode  of 
the  said  collector,  account  for,  hand  over  and  pay  over 
to  the  said  guardians,  or  to  the  overseers  or  other  par- 
ties entitled  to  receive  the  same,  such  books  and  papers, 
balances,  moneys,  matters  and  things  as  aforesaid :  then 
the  above  written  obligation  shall  be  void. 

Averment,  that  the  said  James  WilUam  H^hilKer  did 
not,  nor  would,  after  the  making  of  the  said  bond,  at  all 
times  during  his  continuance  in  the  said  oiBce  of  col- 
lector, within  the  true  intent  and  meaning  of  the  said 
'condition,  duly,  attentively  and  faithfully  discharge  the 
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accurately  keeping  and  making  such  books,  accounts  and  OTiaidians  of 
returns,  as  were  lawfully  required  to  be  kept  and  made 
by  collectors  of  poor-rates,  nor  did,  nor  would  he,  duly, 
attentively  and  faithfully  discbarge  the  duties  of  the 
said  oflSce,  by  regularly  paying  over  to  the  overseers,  or 
other  parties  entitled  to  receive  the  same,  divers  moneys, 
amounting,  to  wit,  to  600/.,  collected  by  him  as  collector 
of  the  said  poor-rates,  for  and  in  respect  of  such  rates ; 
whereby  the  said  bond  became  forfeited.  That  the  said 
Jamez  William  WkilHer,  after  the  making  of  the  said 
bond,  resigned  and  was  removed  from  the  said  office ; 
Yet  he  did  not,  nor  would,  on  such  resignation,  or 
removal,  or  at  any  time  afterwards,  although  a  reason- 
able  time  for  his  so  doing  had  elapsed,  account  for, 
band  over  and  pay  over  to  the  said  guardians,  or  to  the 
overseers,  or  other  parties  entitled  to  receive  the  same, 
divers  balances  and  moneys,  amounting,  to  wit,  to  600/., 
being  the  property  of  the  parish  of  Portsea,  being  one  of 
the  several  parishes  comprised  in  the  said  Portsea  Island 
Union,  and  for  which  he  was  appointed  and  was  collec- 
tor as  aforesaid,  or  of  the  churchwardens  and  overseers, 
or  other  officers  of  the  said  parish,  which  were  in  his 
custody,  possession,  or  power,  by  virtue  of  his  said  office 
and  otherwise,  without  loss,  abatement,  misapplication, 
fraud,  deceit,  or  concealment,  or  otherwise.  That 
defendant,  and  the  said  other  makers  of  the  bond,  had 
not,  nor  had  either  of  them,  paid  the  said  sum  of  400/.9 
or  any  part  thereof,  and  that  the  same  remained  wholly 
due  and  unpaid. 

The  pleas  material   to   the   present  case   were   the 
second  and  fourth. 

2nd  plea.     That  the  said  James  hVilliam  WhilUer  did 
3  D  2 
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1860.  at  all  times  during  his  continuance  in  the  oflBoe  of 
Onazdumsof  collector  to  which  be  was  appointed  as  in  the  recital  to 
the  condition  of  the  bond  was  mentioned,  within  the 
true  intent  and  meaning  of  the  said  condition,  dulj' 
attentively,  and  faithfully  discharge  the  duties  thereof 
by  punctually  entering  and  filling  up,  and  accurately 
keeping  and  making  such  books,  accounts  and  returns,  as 
were  lawfully  required  to  be  kept  and  made  by  collectors 
of  poor-rates,  and  did  duly,  attentively  and  fiuthfully 
dischaige  the  duties  of  the  said  oflBce  by  regularly 
paying  over  to  the  overBcers,  or  other  parties  entitled  to 
receive  the  same,  the  moneys  collected  by  him  as  such 
collector  as  aforesaid. 

4th  plea.  That  the  parish  of  Portsea  was  not  the 
parish  for  which  the  said  James  WUUam  WkUlier  was 
appointed  as  collector  as  aforesaid,  within  the  meaning 
of  the  condition  to  the  sdd  bond  as  allied. 

Issues  were  joined  on  these* pleas;  and  a  verdict, 
subject  to  the  opinion  of  the  Court  on  this  case,  was 
afterwards  taken,  by  consent,  for  the  plaintifi. 

The  facts  for  consideration  were  as  follows. 

By  an  order  of  the  Poor  Law  Commissioners^  of  24th 
Jumty  1836,  it  was  directed  that,  on  18th  Julg  then 
next,  the  parishes  of  PcrUea  and  PorUmauth  should  be 
and  should  thenceforth  remain  united,  for  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor,  by  the  name 
of  the  Portsea  hJand  Union.  By  a  further  order,  of 
9th  AvguMty  1836,  the  Commissionera  directed  the  ap- 
pointment of  collectors  for  the  several  parishes  in  the 
said  Union.  This  order  (set  out  in  the  case)  par- 
ported  to  be  made  under  the  powers  vested  in  the 
Commissioners  under  The  Poor  Law  Amendment  Act, 
4  &  5  ^.  4.  a  76.,  and  directed  the  guardians  of  the 
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Pbrtsea  Island  Union  to  appoint  one  or  more  fit  and 
proper  persons  to  be  the  collector  or  collectors  of  the  ' 
poor-rates  of  such  of  the   several  parishes  comprised 
therein  as  the  said  guardians  might  deem  to  require  a 
collector.    The  order  provided  that,  in  case  and  so  often 
as  any  person  so  appointed  should  die  or  resign,  or  be 
removed,  the  Board  of  Guardians  should,  as  soon  after 
as  conveniently  might  be,  proceed  in  like  manner  to  a 
new  appointment.     It  then,  amongst  other  things  not 
now  material,  prescribed  the  remuneration  to  be  received 
and  the  duties  to  be  performed  by  the  collectors ;  and 
required  that  every  person  appointed  to  be  a  collector 
should,  before  entering  on  the  performance  of  his  duties, 
give  security  for  the  due  and  proper  dischai^e  of  the 
same.      Under  thb  said  order  the  guardians  of  the  said 
Union  elected  in  the  first  instance  three  persons  to  be 
the  collectors  of  the  poor-rates  in  the  parish  of  PorUea  ; 
to  each  of  whom,  on  account  of  the  extent  of  the  parish, 
was  assigned  a  certain   portion  of  the  parish,  within 
which  they  were  to  collect  the  rates.     The  duties  of 
collectors  are  defined  in  the  several  orders  of  the  Poor 
Law  Board  of  17th  March,  1847, 18th  November,  1850, 
and  16th   March,   1859.      Subsequently,   in   the   year 
1848,  on  account  of  the  great  increase  of  buildings  in 
Portsea,  two  of  the   then   existing  collectors  declared 
their  inability  to  do  all  the  duties  of  collection ;  and 
the  guardians  then  divided  the  parish  into  four  districts 
for  collection,  and,  with  the  approval  of  the  Poor  Law 
Board,  appointed  an  additional  collector.     Afterwards, 
the  parish  o{  Portsea  having  resolved  to  adopt  stat  13  & 
14  Vict  c.  99.,  entitled  "  An  Act  for  the  better  assess- 
ing  and  collecting  poor-rates   and    highway-rates    in 
respect  of   small  tenements,"  it   was    determined    to 
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1860.       appoint  a  fifth  collector  of  poor-rates.    At  this  time 
Guardians  of  ^^'  Henry  Hewitt^  one  of  the  four  collectors   already 
^BLAKD^      acting,  resigned  his  oflBce ;  and  it  was  therefore  deler- 
Union        mined  bj  the  Board  of  Guardians  that  the  appointment 
Waiixin.    to  the  place  thus  vacated,  and  the  appointment  of  the  addi- 
tional  collector,  should  take  place  at  the  same  time.    An 
advertisement  was  accordingly  published  by  the  Board 
of  Guardians,  stating  that  they  would,  at  their  meeting 
to  be  held  at  the  Union  House,  Portseay  on  2nd  June^ 
1852,  ^*  appoint  two  persons  to  be  the  collectors  of  the 
poor-rates  of  the  parish  of  Portsea,  to  one  of  whom  will 
be  assigned  the  collection  of  such  rates  from  the  owners 
of  small  tenements  under  the  provbions  of  stat.  13  & 
14  Vict  c.  99.     That  the  allowance  to  each  collector, 
would  be  4cL  in  the  pound  on  the  amount  of  his  collec- 
tion ;  and  that  a  joint  and  several  bond  would  be  re- 
quired from  each  successful  candidate,  with  two  sureties 
to  be  approved  of  by  the  Board,  in  a  sum  to  be  named 
at  the  time  of  the  appointment. 

In  reply  to  this  advertisement  they  received  an 
application,  by  letter,  from  James  William  WhiOkr,  in 
which  he  said  '*  There  being  two  collectors  of  poor-rates 
about  to  be  appointed  for  the  parish  of  Porf9ea,may  I 
respectfully  beg  to  offer  myself  as  a  candidate  for  one  of 
them?" 

The  meeting  was  held  by  the  Board  of  Guardians, 
and  firom  the  minutes  of  its  proceedings  it  appeared  that 
S.  HaeleU  and  J.  W.  Whillier  were  then  elected  col- 
lectors of  the  poor-rates  in  the  parish  of  ParUea ;  the 
former  in  the  room  of  Mr.  Hewitt  resigned,  and  the 
latter  for  the  purpose  of  collecting  the  rates  from  the 
owners  of  small  tenements.  The  Poor  Law  Board 
confirmed    the    appointments,    and    the    said    J.    fF- 
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Wkiltiar  thereupon  entered  upon  his  duties,  and  col- 
lected the  rates  that  were  assessed  upon  the  owners  of 
small  tenements  in  the  parish  of  Portseoy  up  to  June 
1855.  The  bond  mentioned  in  the  declaration  was 
executed  by  him,  and  by  defendant  and  Mr.  Hatehf  as 
his  sureties,  on  \%i\i  December^  1852.  On  VUkJune^ 
1855,  Mr.  James  Kingy  one  of  the  previously  appointed 
collectors  of  poor-rates  in  the  parish  oi  Portsea^  resigned 
his  o£Sce  as  collector  for  the  Landport  District ;  where- 
upon «71  W.  IVkUKer  applied  to  the  guardians  to  be 
removed  to  that  district,  and,  by  a  resolution  of  the 
Board  at  their  next  meeting,  his  application  was  accepted 
From  that  time^  down  to  November,  1858,  he  ceased 
to  collect  the  rates  for  the  parish  of  PorUea  assessed  on 
the  owners  of  small  tenements,  and  collected  the  rates 
for  the  said  parish,  assessed  on  the  occupiers  in  the 
district  vacated  by  Mr.  Kng.  His  remuneration  was  4<<. 
in  the  pound  on  the  amount  of  rates  collected  by  him, 
during  the  whole  of  the  period  from  1852  to  1858.  No 
new  bond  was  given  by  him  in  1855.  In  1858  he  was 
discovered  to  have  committed  defalcations  to  a  great 
amount  The  question  for  the  opinion  of  the  Court  was. 
Whether  the  defendant  was  liable  upon  the  bond,  as  one 
of  the  sureties  of  the  said  J.  W.  Whittier,  to  make  good 
the  defalcations. 
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Lush,  for  the  plaintifis.  The  defence  set  up  to  this 
action  is  that,  since  the  execution  by  the  defendant  of 
the  bond  sued  upon,  the  duties  of  his  principal,  the 
de&ulting  collector,  were  altered  to  such  an  extent  as  to 
relieve  the  defendant  from  liability.  The  £EU!ts  of  the 
case,  however,  shew,  as  the  bond  also  recites,  that  the 
appointment  of  J.  fV.  fikUUer,  the  collector  in  question. 
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1860.       was,  like  that  of  all   the  other  collectora^  a  general 


PORTSBA 

Iblaxd 
UnioQ 

V. 

Wbillise. 


GuardianB  of  appointment  to  be  a  collector,  under  the  order  of  the 
Poor  Law  Commissioners.  All  the  collectors  were 
appointed,  in  the  first  instance,  for  the  general  purpose 
of  collecting  the  poor-rates  in  the  parish  of  ParUea ; 
and  the  duties  of  the  collection  were  afterwards  dis- 
tributed between  them  at  the  pleasure  of  the  guardiansi 
who  assigned  to  each  of  them  a  particular  district 
The  bond  does  not  mention  any  specific  duties  of 
collection,  in  respect  of  the  due  performauoe  of  which 
by  the  principal  the  sureties  were  to  be  liable.  By 
it,  they  guaranteed  the  faithful  dischai^ge  by  him  of 
his  duties,  so  long  as  he  continued  to  be  a  collector, 
''whether  the  district,  parish  and  places  for  which 
he**  was  ''appointed  to  act  as  such  collector*'  were 
or  were  not  thereafter  "  changed,  or  diminished,  or  en- 
larged, or  in  anywise  altered.''  That  the  appointment 
of  WhUlier  was  a  general  one,  as  a  collector  for  the 
whole  parish  of  Portsea,  appears  from  the  terras  of  the 
plaintifis*  advertisement  for  candidates,  of  fFhUUer^s  let- 
ter of  application,  and  of  the  minutes  of  the  electioiL 
From  the  time  of  his  appointment,  down  to  that  when 
his  defalcations  were  discovered,  he  continued  to  be  and 
to  act  as  such  a  collector,  although  employed  at  one 
time  in  one  district  of  the  parish,  at  another  in  another. 
His  position  may  be  illustrated  by  that  of  a  clerk  in  a 
bank ;  who,  though  at  one  time  employed  at  the  ledger, 
and  at  another  as  cashier,  continues  at  all  times  to  be 
a  clerk.  Having  complied  with  the  order  of  the  Poor 
Law  Commissioners  by  making  a  general  appointment, 
the  guardians  were  at  liberty  to  apportion  the  duties  of 
collection  between  the  collectors  as  they  thought  fit ;  and 
the  transfer  of  WhiUier  to  the  £and^/)or/ District,  in  1855, 
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was  not  iD  excess  of  their  powers^  or  in  any  way  a  fresh       i860, 

appointment  of  him   as  collector.     The  language  of  Guardians  of 

Parke  B.  in  Stewart  v,  McKean  (a)  is  strongly  in  point, 

having  regard  to  the  wording  of  the  bond  in  the  present 

case,  to  shew  that  the  defendant  is  liable  to  the  fullest 

extent.     He  there  says,  "The  defendant"  (the  surety) 

"  did  not  know  that  any  particular  mode  of  dealing  with 

the  plaintifls**  "had  been  agreed  upon  between  the  plain- 

tifls  and  the  agent"  (the  defendant's  principal),  "  or  was 

then  used,  or  intended  to  be  used,  between  them.   What, 

then,  is  the  construction  of  the  guarantie  T*  "  It  clearly 

leaves  the  mode  of  accounting  open,  and  the  will  of  the 

employer  alone  is  to  regulate  that,  within  the  bounds  of 

reason;  or  as  the"  employer  "and  agent  may  agree.'' 

*^  Had  it  been  material  in  the  mind  of  the  defendant  to 

be  liable  only  for  the  -then  mode,  or  any  6xed  mode  of 

dealing  or  accounting  as  agent,  it  should  have  been  so 

stipulated  in  the  written  contract.''     "The  defendant 

was  never  informed  of  the  existing  mode,  and  never 

inquired  about  it."     [^Crompton  J.  referred  to  Pybus  v. 

Gibb  (i>] 


Joycef  contriU  The  defendant  is  not  liable.  The 
question  is  whether  or  not,  after  the  execution  of  the 
bond,  there  was  a  change  in  the  duties  of  •/'.  W.  WhiUier 
for  his  due  performance  of  which  the  bond  was  given. 
His  transfer,  in  1855,  from  the  post  of  collector  of  rates 
from  the  owners  of  small  tenements  to  that  of  collector 
of  the  rates  for  the  whole  of  the  Landport  District,  con- 
stituted such  a  change.  It  was  for  his  Bdelity  in  the 
first  post,  alone,  that  the  defendant  became  surety.  And 
the  original  appointment  was  to  that  post  alone ;  not, 

(A)  10  ExeK  675.  689.  690.  (h)  tE.^B.  903. 
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1860.  as  ^  said  by  the  other  side,  to  the  general  poet  of  cd- 
(j,ja,.,ji^^  of "  lector  for  the  whole  parish.  The  appointment  of  WUt 
&r,  In  1S55,  to  the  Landport  collectorshipy  was  an 
entirely  new  one;  and  one  with  respect  to  which  the 
defendant  never  agreed  to  become,  and  cannot  be  held, 
responsible.  In  making  the  first,  the  special  appoint- 
ment, the  guardians  in  no  way  exceeded  the  powers 
conferred  on  them  by  the  order  of  9th  Aufftut,  1836, 
which  contains  nothing  to  shew  that  the  appointment  of 
a  collector  to  collect  a  particular  class  of  rates,  or  rates 
for  a  particular  district,  would  be  bad.  Moreover*  that 
order  was  made  before  the  passing  of  stat.  13  &  14  Vid. 
c.  99.  The  coUectorship  of  the  Landport  District  must 
have  involved  responsibilities  in  the  collector  greater 
than  those  incident  to  the  collection  of  the  rates  from 
the  owners  of  small  tenements :  and  the  defendant,  at 
the  time  he  gave  the  bond,  cannot  have  contemplated 
this  increase  in  the  responsibility  of  his  principal.  The 
present  is  a  much  stronger  case  in  favour  of  the  defend- 
ant than  North  Western  Railway  Company  v.  Whinray  (a), 
in  which  a  change  in  the  mode  of  remunerating  the 
principal,  subsequent  to  the  execution  of  the  bond  of 
suretyship,  was  held  to  put  an  end  to  the  liability  of  the 
surety.  When  a  surety's  engagement  relates  to  the 
discharge  by  the  principal  of  the  duties  of  a  particular 
office,  it  extends  only  to  the  performance  of  such  duties 
as  were  included  in  the  office  when  the  engagement  was 
entered  into ;  Bartktt  v.  Attorney  General  (6) ;  where 
a  person  who  became  surety  for  a  collector  of  the  customs 
revenue,  upon  his  appointment  in  1691,  was  held  not 
liable  in  respect  of  a  deficiency  in  the  customs  duty  on 


(a)  10  Etch,  77. 


(fi)  JParktr,  277. 
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eoals  collected  by  him,  which  duty  was  first  imposed  in 
1698.  IBlaekbum  J.  In  that  case,  and  in  I^bus  ▼• 
Gibb  (a),  the  duties  and  liabilities  of  the  principal,  and 
consequently  the  risk  of  the  surety,  were  materially 
increased.] 


1860. 

0iiaidian&  of 

FOBTBXA 
ISLAND 

Union 

▼. 

Wbillixb. 


Lushj  in  reply.  The  only  question  here,  as  in  Frank 
Y.  Edwards  (i),  is,  whether  there  was  any  revocation  of 
the  original  appointment  of  the  principal.  It  is  clear 
that  there  was  not  By  the  express  words  of  the  bond 
the  defendant  would  have  continued  liable,  though  the 
parish  for  which  the  principal  was  appointed  had  been 
changed,  diminished,  or  enlarged,  while  the  latter  con- 
tinued collector.  A  fortiori  is  he  liable  now ;  for  the 
parish  remains  ihe  same,  and  nothing  has  happened  but 
the  shifting  of  the  principal  to  a  different  district  in  it. 

CocRBOBN  C.  J.  The  first  question  which  has  to  be 
determined  b,  whether  the  appointment  of  the  collector 
for  whose  default  the  plaintifis  seek  to  make  the 
defendant  responsible  as  surety,  was  an  appointment  as 
collector  of  the  poor-rates  of  the  parish  generally,  or  as 
collector  of  the  poor-rates  payable  in  respect  of  small 
tenements  in  the  parish,  exclusively.  If  it  was  the 
latter,  then,  inasmuch  as,  by  the  subsequent  act  of  the 
guardians,  the  collector  was  employed  for  an  entirely 
different  purpose,  and  made  default  while  in  that 
substituted  employment,  the  authorities  shew  that  the 
defendant,  as  surety,  is  not  responsible  for  such  default 
in  his  principal.  Although,  however,  the  matter  is  not 
free  from  doubt,  I  think,  upon  the  whole,  that  the  right 


(a)  6^.  #^.902. 


(6)  8  Exek,  214. 
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I860.       conclusion  is  that  the  collector  was  appointed  to  collect 
Guardians  of    the  poor-rates  of  the  parish  of  Portsea  generally.    The 
^1^^      order  of  the  Poor  Law  Board  was  for  the  appointment 
Union        of  collectors  for  parishes  generally:  and  the  advertise- 
Whilliie.     ment,  which  led  to  the  application  by  WhUlier  for  the 
appointment,  announced  that  the  guardians  were  about 
to  appoint  two  persons  to  be  collectors  of  the  poor-rates 
of  the  parish  o(  ParUea,  with  the  additional  intimation 
that  to  one  of  them  would  be  assigned  the  collection  of 
such  rates  from  the  owners  of  small  tenements.    WhiUkr 
having  been  appointed  a  colleptor,  next  comes  the  bond, 
in  which  he  is  treated  as  a  collector  of  the  poor-rates 
generally.     Looking  at  the  whole  of  the  circumstances, 
the  order  of  the  Poor  Law  Board,  the  advertisement, 
the  answer  to  it,  and  the  bond,  I  think  there  is  suflScient 
evidence  to  justify  us  in  holding  that  the  appointment 
was  general,  and  not  for  the  specific  and  more  limited 
purpose.     It  is  true    that  the  appointment    itself  is 
couched  in  language  apparently  pointing  to  the  more 
specific  duty  as  that  to  the  discharge  of  which  WhilBer 
was  appointed;  but,  looking  at  the  whole  matter,  we 
must  not  give  too  much  weight  to  that :  it  may  well  be 
that  the  guardians  came  to  the  resolution  to  make  the 
general  appointment  of  WkUUer  as  a  collector,  though 
they  at  the  same  time  determined  what   duties  they 
would  assign  to  him  after  his  appointment.  In  the  event 
of  the  illness  or  death  of  one  of  the  collectors,  could  it 
have  been  said  that  each  of  them  was  so  exclusively 
appointed  for  a  particular  district  or  a  particular  purpose, 
that  the  other  could  not  have  been  transferred  to  the 
district  or  duties  vacated,  and  his  place  filled  up  by  a 
collector  then  newly  appointed?   I  think,  therefore,  that 
the  appointment  was  general,  and  that  the  distribution 
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of  duties  between  the  persons  appointed  was  matter  for  i860, 

subsequent  arrangement  by  the  guardians.    This  con-  Guardianaor 

elusion  appears  to  me  to  be  consonant  with  the  justice  Poktsea 

of  the  case ;  for  it  would  be  hard  if  the  surety  could  Union 

T. 

evade  liability  on  the  ground  suggested.  Whillieb. 

Cbompton  J.  I  have  felt  during  the  argument,  and 
even  now  feel,  considerable  doubt ;  but  on  the  whole,  I 
agree  with  the  rest  of  the  Court,  on  the  ground  that  it  is 
not  made  out  that  the  appointment  otWhiUier  the  col- 
lector was  a  special  one.  It  is  more  consistent  with  the 
terms  of  the  order  of  the  Poor  Law  Board,  at  all  events, 
that  we  should  hold  the  appointment  to  have  been 
general.  I  felt  much  pressed  by  the  language  of  the 
advertisement,  which  stated  that  specific  duties  would 
be  assigned  to  one  of  the  collectors;  I  think,  however, 
upon  the  whole,  that  it  is  consistent  even  with  this  that 
the  appointment  was  to  be  general.  I  attach  much 
weight  to. the  argument  of  the  Lord  Chief  Justice,  that, 
in  the  event  of  the  death  or  illness  of  one  of  the  collec- 
tors,  the  other  might  have  been  ordered  to  perform  his 
duties,  and  the  duties  theretofore  discharged  by  the 
remaining  collector  might  have  been  assigned  to  a 
collector  newly  appointed  to  fill  the  vacancy.  The 
bond,  moreover,  recites  that  WhilUer  was  appointed  to 
be  a  collector,  under  the  order  of  the  Poor  Law  Board. 
I  therefore  upon  the  whole,  though  not  without  doubt, 
give  judgment  in  favour  of  the  plaintiffs. 

(Hill  J.  was  absent) 

Blackburn  J.  I  also  have  entertained  considerable 
doubt  in  this  case :  but,  upon  the  whole,  I  am  of  opinion 
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1860.       that  the  plaintiff  is  entitled  to  judgment.    The  law  on 


Whilliee. 


Ghiaidians  of  the  Subject  is  clearly  laid  down  by  ff^hinum  J.,  in 
Island^  ^Sfb^  V.  GM  (a),  as  follows,  ^*  It  may  be  taken  as  a 
unioii  principle  of  law  that  a  bond  by  a  surety,  conditioned  for 
the  due  performance  by  bis  principal  of  the  duties  of  an 
office,  is  rendered  null  if  the  office  or  its  duties  are  so 
altered  as  in  any  degree  to  increase  or  vary  the  risk  of 
the  surety  to  his  possible  disadvantage."  The  question 
therefore  is,  what  was  the  nature  of  the  office  to  which 
the  defendant's  principal  was  appointed,  and  the  due 
performance  of  the  duties  of  which  was  guaranteed  bj 
the  defendant?  Looking  at  the  bond  and  its  recitaby  it 
appears  that  the  principal  was  appointed,  generally,  as 
a  collector  of  the  poor- rates  for  the  parish  of  PivitM. 
Several  collectors  were  appointed,  and  it  appears  to  me 
that  it  was  competent  to  the  guardians,  by  arrangement 
among  themselves,  to  distribute  the  duties  of  the  office 
between  these  different  persons;  and  that  the  principal 
took  office  as  a  collector,  and  the  defendant  became 
responsible  as  his  surety,  with  the  understanding  that 
there  might  from  time  to  time  be  a  re-arrangement  of 
the  duties  to  be  performed  by  the  different  collecton. 

Judgment  for  the  plaintifls. 


(a)  6  £1  #  B.  902. 915. 


XXIIL  VICTORIA.  771 

1860. 


The  Overseers  of  the  Township  of  Evebton,  in  Wedwtday, 
the  County  of  Lancaster,  appellants,  against  i&urdw, 
The   Churchwardens  and   Overseers    of   the 
Parish  of  South  Stonbham,  in  the  County  of 
Southampton,  respondents. 

CASE  stated,  under  stat.  12  &  13  VicL  c.  45.  s.  11.,  Stiit.d&4 
W  Jt  M 
for  the  opinion  of  the  Court,  as  to  the  settlement  of  e.'u.$  6^ 

Matilda  Wadham^  wife  of  Benjamin  Braffit  Wadham;  Sany person 

and  to  dispose  of  an  appeal  to  the  Quarter  Sessions  for 


who  stiall 
come  to  in- 


the  county  of  Southampton^  pending  between  the  parties,  ^*^^*  jf  "l^,  „ 
aeainst  an  order  of  removal  of  the  said  Matilda  Wadham  "  s^^  ^e 

^  charged  with 

from  South  Stoneham  to  Everton.  and  pay  his 

share  towards 
the  public 
taxes  or  levies  of  the  said  town  or  parish"  he  shall  gain  a  settlement  there,  though  he 
has  given  no  such  written  notice  of  his  having  come  to  inhabit  there  as  the  Act  else- 
where requires. 

A.  rented  and  occupied  a  house  in  E.,  a  township  wholly  within  the  borough  of  L,, 
from  September  1857  to  November  1858.  Only  one  poor-rate  in  each  year  was  made  by 
the  overseers  of  E,  In  1857,  it  was  made  in  March  for  the  ensuing  year ;  and  the  then 
occupier  of  the  house  was  assessed  to  it^  and  paid  the  whole  amount  assessed.  In  1858, 
it  was  made  in  April  for  the  year  then  enstiing,  and  A.  was  assessed  to  it  in  U.  4«.,  of 
which  sum  (the  whole  of  which  was,  in  the  first  instance,  demanded  of  him)  he  ultimately 
paid  only  149.,  the  calculated  proportion  for  the  period  of  his  occupation  subsequent  to 
the  making  of  the  rate.  The  house  remained  unoccupied  from  the  time  A.  qaitted  it 
until  after  the  making  of  the  next  poor-rate.  In  April  1858,  the  town  council  of  £., 
under  The  Municipal  Corporations  Acts,  5  &  6  JT.  4.  c.  76.  *.  92.  and  7  »^.  4  4"  1  Vict. 
e  81.  «.  1.,  made  a  watch-rate  for  L.  for  the  year  ending  1st  March,  1859,  and  ordered 
the  overseers  of  E,  to  levy  and  collect  the  proportion  thereof  pavable  by  the  parts  of  E, 
liable  thereto,  by  a  pound-rate  upon  the  owners  of  all  rateable  propertv  within  those 
parts,  and  to  exempt  firom  the  rate  such  parts  of  E.  as  were  more  than  two  nundred  yards 
distant  from  any  street  or  continuous  line  of  houses  which  were  regularly  watched  within 
the  borough  under  the  provisions  of  The  Municipal  Corporations  Acts.  The  overseers  of 
^  levied  and  collected  the  rate  in  i>urBuance  of  the  order.  A,  was  one  of  the  occupiers 
whom  they  assessed  to  it,  and  he  paid  the  whole  amount  assessed. 

Held,  fiM,  that  A.  did  not  gain  a  settlement  in  R,  under  stat  SSc  4  W.  4' M.  e.  U, 
«.  6.,  bv  his  payment  of  the  poor-rate,  not  havins  paid  the  whole  of  the  amount  of  it  with 
which  he  was  charged.  Secondly,  that  nevertheless  he  did  gain  that  settlement  by  his 
payment  of  the  watch-rate ;  for  that  the  statute  is  satisfied  by  the  payment,  by  an  inha- 
bitant of  a  parish,  of  his  share  towards  any  one  distinct  public  tax  or  levy  of  the  parish 
with  whi<^  ne  is  charged,  as  such  inhabitant,  by  the  parish  officers,  and  that  (Crompttm  J. 
dubitante  as  to  tlus)  the  watch-rate  was  such  a  public  tax  or  levy  of  S ,  though  parts  of 
E.  might  be  exempt  from  it.    • 
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The  pauper's  husband,  B.  B.  Wadhawt  bonfi  6de 
rented  a  tenement^  consisting  of  a  separate  and  distinct 
dwelling-house,  situate  in  Clarence  Groves  in  the  township 
of  Everton^  being  a  township  maintaining  its  own  poor, 
bona  fide  hired  by  him,  at  and  for  the  sum  bf  162.  a 
year,  for  the  term  of  one  whole  year;  which  bouse  was 
held  and  actually  occupied  under  such  yearly  hiring, 
and  the  rent  for  the  same,  to  the  amount  of  162L,  actually 
paid  for  the  term  of  one  whole  year  at  the  least  by  the 
said  B.  B.  ffadham.  Such  renting  and  occupation  com- 
menced on  28th  September^  1857,  and  continued  until 
November i  1858. 

The  overseers  of  the  said  township  are  in  the  habit  of 
making  only  one  poor-rate  in  each  year ;  and  they  had, 
before  the  commencement  of  the  above  mentioned  rent- 
ing and  occupation,  that  is  to  say,  on  28th  March,  1857,at 
which  time  the  house  in  question  was  in  the  occupation  of 
Edward  Hughes^  made  a  rate  for  the  relief  of  the  poor,  in 
which  the  said  Edward  Hughet  was  rated ;  and  he,  on  7lh 
•^tt/y,  1857,  paid  the  entire  amount  of  the  rate,  \l.  2«.  6dL 
On  10th  AprH^  1858,  the  overseers  made  a  poor-rate,  in 
which  the  said  B.  B.  Wadham  was  chai^ged  with  aud 
assessed  to  the  same,  in  respect  of  the  said  house,  in  the 
sum  oi\L  4«.,  which  sum  was  duly  demanded  from  him, 
but  of  which  rate  he  paid  14«.  only,  being  the  proportion 
for  the  period  during  which  he  was  in  occupation  sub- 
sequently to  the  making  of  such  rate,  and  being  the 
whole  amount  which,  at  the  time  of  such  payment,  was 
demanded  of  him  by  or  on  the  behalf  of  the  overseers. 
When  A  B.  fVadham  left  this  house,  it  remained  empty 
until  after  the  making  of  the  poor-rate  made  next  after 
he  so  left,  so  that  there  was  no  tenant  ftx>m  whom  the 
10«.,  being  the  balance  of  the  rate  of  10th  Aprils  1858, 
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which  remained  unpaid,  could  be  recovered  under  the        1860. 
provisions  of  stat.  17  G.2.  c.  38.  s.  12.  Evertok 

The  township  of  Everton  is  wholly  situate  within  the        south 
borough  of  Liverpool,  which  also  comprises  the  parish  of    Stoheham. 
Liverpool,  the  township  of  Kirkdak  and  portions  of  the 
townships  of  Toxteth  Park  and  fVest  Derby. 

On  7th  April,  1858,  the  Town  (Council  of  Liverpool 
passed  a  resolution,  under  The  Municipal  Corporations 
Acts,  5  &6  fr.4.e.  76.,  and  7  fT.  4  &   1  Vict.  c.  81., 
that  a  general  watch-rate  should  be  levied  and  raised 
within  the    borough,    for    the    year    ending    on   31st 
March,  1859 ;  and  ordered  that  a  watch-rate,  sufficient 
to  raise  and  for  the   purpose  of  raising  the  sum  of 
B524:L  5s,  3J.,  should  be  levied  accordingly ;  and  that, 
forasmuch  as,  at  the  time  of  the  passing  of  The  Mu- 
nicipal   Corporations  Act,   the    townships   of  Everton 
and  Kirkdale,  and  part  of  the  township  of  West  Derby, 
and  part  of  the  township  or  extraparochial  place   of 
Toxteth  Park,  which,  at  the  time  of  passing  the  resolu- 
tion, formed  part  of  the^borough,  were  not  within  the 
provisions  of  the  Act  authorizing  the  levy  of  such  rale 
for  watching  conjointly  with  other  purposes,  and  it  ap- 
pearing expedient  to  the  council  that  the  whole  of  the 
said  townships  of  Everton  and  KirhdaU,  and  the  said 
parts  of  West  Derby  and  Toxteth  Park,  except  such  parts 
thereof  respectively  as  were  more  than  200  yards  dis- 
tant from  any  street  or  continuous  line  of  houses  which 
were  regularly  watched,  within  the  borough,  under  the 
provisions  of  the  Acts  for  the  regulation  of  Municipal 
Corporations,  should  be  rated  to  the  watch-rate  in  like 
manner  as  the  parish  of  Liverpool,  the  whole  of  the  said 
townships  and   parts  of  townships,  except  such   parts 
thereof  respectively  as  were  more  than  200  yards  distant 
TOL.  II.  3  b  e.  &  e. 
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from  any  street  or  continuous  line  of  boosts  which  were 
r^ularlj  watched,  within  the  borough,  under  the  pro- 
visions of  the  said  Acts,  should  be  rated  to  the  said 
watch-rate  in  like  manner  as  the  parish  of  lAverpooL 
And  it  was  further  ordered  that  the  mayor  should  issue 
his  precepts  to  the  overseers  of  the  parish  of  Liverpool^ 
and  of  the  said  townships  respectively,  to  make  returns 
respectively,  in  writing,  to  a  committee  of  the  Town 
Council,  of  the  full  and  fair  annual  value  of  the  several 
estates  and  rateable  property  respectively  within  the 
said  parish  and  townships  and  parts  of  townships  which 
were  not  more  than  200  yards  distant  from  any  street  or 
continuous  line  of  houses  which  were  regularly  watched, 
within  the  said  borough,  under  the  provisions  of  the 
said  Acts,  chaiged  and  assessed  to  the  poor-rate  at  the 
time  of  making  the  same  respective  return  and  returns, 
or  liable  so  to  be,  or  charged  or  assessed  on  any  other 
rate  or  assessment,  whether  parochial  or  public,  without 
regartl  to  the  actual  sums  assessed,  except  where  such 
property  was  assessed  to  its  full  annual  value. 

On  5th  May^  1858,  the  Town  Council  passed  another 
resolution,  reciting  the  former,  and  also,  amongst  other 
things,  that  the  overseers  of  ^u^/o/i  had  made  the  returns 
required;  and  ordering  that  the  sum  of  1023/.  15i.  Id. 
should  be  assessed  on  the  property  in  Evertan  liable  to 
the  watch-rate,  as  and  for  the  amount  of  that  rate,  to  be 
levied  in  the  parts  oi  Evertan  liable  thereto;  and  that  the 
overseers  of  the  township  of  Evertan,  being  the  persons 
who  by  law  might  make  poor-rates  for  the  said  township, 
should  make,  levy,  raise  and  collect  the  said  watch-rate 
(that  was  to  say,  the  sum  assessed  as  aforesaid  on  the  said 
property  in  the  township),  in  due  form  of  law,  by  pound- 
rates  or  assessments  upon  and  from  the  occupiers  of  all 
rateable  property  within  the  parts  only  of  the  said  town- 
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ship  liable  to  watch-rates;  and  that  the  mayor  should 
issue  his  warrant  to  one  Richard  Houghton  {who  was 
thereby  appointed  to  collect  the  watch-rate)  ordering 
him  to  issue  his  warrant  to  the  overseers  of  the  township 
of  EnerioHf  to  make,  levy  and  collect  the  said  watch-*rate 
within  the  time  to  be  named  or  limited  in  the  said  war- 
rant;  and  also  requiring  Houghton  to  demand  and  receive 
the  rate  from  them,  when  collected,  and  to  pay  over  the 
amount  to  the  treasurer  of  the  borough. 

In  pursuance  of  this  resolution,  the  mayor  and  Hough' 
ton  respectively  issued  the  warrants  referred  ta  The 
warrant  issued  by  Houghton  to  the  overseers  of  Everton 
was  headed  ''  Borough  of  Liverpool/"  and  addressed  '<  To 
the  overseers  of  the  poor  of  the  township  of  Everton, 
being  a  township  situate  wholly  within  the  said  borough, 
and  supporting  and  liable  to  support  its  own  poor,  and 
part  only  of  which  township  is  liable  to  watch-rate,  and 
which  said  overseers  are  the  persons  who  by  law  may 
make  a  poor-rate  for  the  said  township/*  It  required 
them  to  levy,  collect  and  pay  to  Houghton,  within  thirty 
days  of  its  date,  the  sum  of  1023^1  I5s.  Id.,  *^  being  the 
amount  of  the  watch-rate  made  and  imposed  by  the 
orders  of  council,  for  the  year  ending  on  31st  March, 
1859^  for  which  the  said  parts  of  the  said  township,  so 
liable  to  watch-rate  as  aforesaid,  are  liable,  and  laid  and 
assessed  thereon  by  the  said  council,  in  due  form  of  law, 
by  a  pound«rate  or  assessment  upon  and  from  the  occupiers 
of  all  rateable  property  within  the  part  or  parts  only  of  the 
said  township  liable  to  watch-rate,  that  is  to  say,  the  said 
part  of  the  said  township  within  the  said  borough,  except 
such  parts  thereof  as  are  more  than  200  yards  distant 
from  any  street  or  continuous  line  of  houses,  which  shall 
be  regularly  watched  within  the  borough,  under  the 
3  B  2 
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provisions  of  the  Acts  for  the  regulation  of  Mnnicipal 
Corporations/' 

After  the  passing  of  the  above  resohitionsi  and  the 
making  of  the  above  warrants,  the  overseers  of  the  town- 
ship of  EverUm  made  and  collected  a  pound-rate  upon 
and  from  the  occupiers  and  possessors  of  all  property 
assessable  to  such  rate  within  such  township,  for  the 
amount  of  the  watch -rate  in  such  documents  referred  to, 
and  chargeable  upon  the  said  township.  Such  rate  has 
no  title  other  than  the  printed  heading,  **  Watch  Rate, 
1858,''  at  the  top  of  each  pag^.  The  declaration  and 
allowance,  at  the  foot  of  such  rate,  is  as  follows.  ^  We, 
Thomas  Bird,  George  MeConnal  and  Joseph  Cafferata, 
the  persons  specially  appointed  to  act  and  to  execute 
and  perform  the  duties  of  overseers  within  and  of  aod 
for  the  township  of  JEverton,  situate  wholly  within  the 
borough  of  Liverpool,  for,  in  and  about  the  making, 
laying  and  raising  and  collecting  therein  the  watch-rate 
for  the  year  ending  on  3lst  March,  1859,  do  declare  the 
several  particulars  specified  in  the  respective  columns  of 
the  foregoing  rate,  for  the  district  No.  2,  to  be  true  and 
correct  as  far  as  we  have  been  able  to  ascertain  them,  to 
the  which  end  we  have  used  our  best  endeavour. 

"  Thomas  Bird         ^  Overseers  of  the 
"  George  MeConnal    \     township  of 
**  Joseph  Cafferata      J        EvertonJ' 

"  We,  Richard  Shiel  and  Samuel  Holme  Esqres,  two  of 
Her  Majesty's  Justices  of  the  Peace  for  the  borough  of 
Liverpool  (one  whereof  is  of  the  quorum)^  do  consent 
unto  and  allow  of  this  assessment. 

'<  Witness  our  hands  this  23rd  October,  1868. 

'*  Richard  Shiel 
«  Samuel  Holme." 

The  rate  is  made  in  three  parts  or  districts,  and  the 
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foregoing  declaration  and  allowance  appear  at  the  foot  of 
the  book  of  each  part  or  district 

The  overseers  by  whom  the  said  watch-rate  was  made 
and  levied,  were  the  overseers  of  the  poor  of  the  town-* 
ship  of  Everton,  appointed  under  stats.  43  Eliz.  c.  2.  s.  1. 
and  13  &  14  Car.  2.  e.  12.  s.  21.,  or  one  of  them;  and 
they,  as  such  overseers,  were  the  proper  ofiicers,  under 
the  statutes  relating  to  the  levying  of  watch-rates  in 
boroughs,  to  make  and  levy  the  said  watch-rate.  The 
statement,  contained  in  the  declaration  signed  by  the 
overseers  at  the  foot  of  the  said  watch-rate,  that  they  were 
overseers  specially  appointed  for  the  purpose  of  making, 
levying  and  collecting  the  said  rate,  was  not  the  fact,  but 
was  an  incorrect  statement.  B.  B.  IVadham  is  charged 
and  assessed  in  such  watch-rate  with  and  in  the  sum  of 
5f.  4</.,  which  sum  he  paid  on  17th  November,  1858.  The 
overseers  authorized  and  employed  the  collector  of  the 
poor-rates  to  collect  the  said  watch-rate  on  their  behalf, 
which  he  did.  The  said  B.  B.  Wadham  resided  in  the 
said  township  of  Everton  for  forty  days  and  upwards 
after  he  had  paid  the  said  proportionate  part  of  the  said 
poor-rate  of  10th  Aprils  1858,  and  the  said  watch-rate ; 
but  his  tenancy  of  the  said  house  in  Clarence  Grave  had 
expired,  and  he  had  ceased  to  be  the  occupier  thereof, 
prior  to  the  completion  of  such  forty  days  residence. 

Upon  the  above  grounds,  or  some  of  them,  the  pauper 
had  been  ordered  to  be  removed  from  South  Stoneham 
to  Everton. 

The  question  for  the  opinion  of  the  Court  was, 
Whether  the  said  B.  B.  Wadham^  the  pauper's  husband, 
under  the  facts  before  detailed,  acquired  a  settlement 
in  the  township  oi  Everton.  If  the  pauper's  husband 
did  acquire  such  settlement,  then  the  order  was  to  be 
conBrmed;  if  not,  it  was  to  be  quashed. 
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HuddkstanytoT  iherespondeutA.  The  pauperis  hiubandj 
B,  B.  fVadham^  gained  a  settlement  to  Everitnu    That 
he  did  not  do  so  by  renting  a  tenement  most  be  con- 
ceded ;  for  he  did  not  pay  poor-rate  in  respect  of  the 
tenement  for  one  year,  and  therefore  failed  to  satisfy 
the  requirements  of  stat.  4  &  5  fFI  4.  0.  76.  «.  66.    But* 
.notwithstanding  that  Act,  a  settlement  may  still  be 
acquired,  under  stat.  3  &  4  fF.  jr  Af.  c.  11.  «.  6.,  by  a 
person  who  comes  to  inhabit  in  any  town  or  parish,  and 
is  '^chai^ged  with  and'*  pays  *'his  share  towards  the 
public  taxes  or  levies  of  the  said  town  or  parish/'  pro- 
yided  that  he  is  so  chaiged  in  respect  of  a  tenement 
such,  and  rented  and  occupied  in  such  manner,  as  is 
required  by  stat  6  G.  4.  c.  57.  9.  2.     That  the  tene- 
ment was  of  that  description,  and  was  so  rented  and 
occupied  by  fVadham,  appears  clearly  fix)m  the  case ;  and 
the  simple  question,  therefore,  is  whether  he  was  chai^;ed 
with  and  paid  his  share  of  the  public  taxes  or  levies  of 
EvertoUf  within  the  meaning  of  the  statute  of  fFilSam 
and  Mary :  it  being  admitted  that  he  resided  there  forty 
days  after  he  had  been  charged  with  and  paid  the  rates 
to  which  he  was  assessed,  and,  so,  complied  with  the 
requirements  of  the  statute  as  to  inhabitancy.    The  facts 
stated  in  the  case  shew  that  he  was  chaiged  with  and 
paid  his  share  both  of  the  poor-rate  and  of  the  watch- 
rate.     First,  as  to  the  poor-rate.    The  only  such  rate  to 
which  Wadham  was  assessed  was  that  of  10th  April^ 
1858,  and,  although  he  was  assessed  to  it  in  the  sum  of 
Ih  4«.,  the  14«.,  part  of  that  amount,  which  he  paid,  was 
the  entire  proportion  for  which  he  ever  was  liable,  being 
the  proportion  for  the  period  between  April  and  Naoem- 
beVf   1858,   when   he  ceased  to  occupy  the  house  in 
Clarence  Grove.     No  more  than  that  proportion  could 
be  legally  demanded  of  him,  by  reason  of  stat.  17  G.2. 
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c.  38.  s.  12.  (a\  although  no  fresh  tenant  succeeded  him 
in  the  occupation  of  the  house  until  after  the  next  poor- 
rate  had  been  made.  [Cromptan  J.  In  order  to  gain  the 
settlement^  a  person  must  be  "charged  with  and  pay  his 
share*'  of  the  taxes  or  levies.  Can  it  be  said  that  Wadham 
paid  what  he  was  charged  with  ?]  He  paid  his  share,  and 
could  not  lawfully  be  charged  with  more.  Regina  v.  8L 
Marykbone{b\  decided  upon  the  construction  of  the  St 
Marykbone  local  Act^  a  similar  enactment  to  stat.  17  G.  2. 
c.  38.  $.  12.9  shews  that  the  settlement  was  gained. 
[Crampton  J.  In  that  case  the  pauper,  an  incoming 
tenant,  was  held  to  be  charged  with  the  rates  by  the 
express  provisions  of  the  local  Act,  which  rendered 
such  a  tenant  liable  to  the  payment  of  the  rates,  in 
proportion  to  the  time  of  his  occupation,  in  like  manner 
as  if  he  had  been  originally  rated.  Blackburn  J.  And 
it  clearly  appeared  that  the  pauper  had  paid  the  whole 
amount  of  rates  that  ever  was  due  from  him,  and  with 
which  he  was  ever  charged.  Whereas,  here,  it  appears 
that  Wadham  was  originally  charged  with  the  whole  of 
the  rate;  and,  inasmuch  as  he  was  not  succeeded  by 
another  tenant  till  after  a  fresh  rate  had  been  made,  it  is 
more  than  doubtful  whether  stat.  17  G.2.  c.  38.  s.  12. 
exempted  him  from  liability  to  a  part  of  the  rate.]  In 
Rex  V.  Bromley  (e)  it  was  held,  that  the  being  charged 
with  and  making  two  quarterly  payments  to  the  land-tax 
only,  will  gain  a  settlement ;  and  Lord  Hardwiche  C.  J. 

(a)  Which  enacts,  "That  wfiere  any  person"  "shall  come  into,  or 
occapy  any  house/*  "out  of  or  from  which  any  other  person  assessed 
shall  be  remoyed,"  "  eveiy  person  so  removing  from,  and  every  person 
so  coming  into  or  occupying  the  same,  shall  be  liable  to  pay  to"  the  poor 
"  rate,  in  proportion  to  the  time  that  such  person  occupied  the  same 
respectively." 

(6)  16  Q.  B.  3W.  .  (e)  Burr.  8.  C,  75. 
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said,  '<The  Act  oFS  &  4  fF.  ff  M.  c.  11.  «.  6.  does  not 
require  a  payment  for  a  whok  year :  the  payment  of  bis 
share  is  sufficient ;  though  it  be  not  for  the  whole  year. 
It  is  all  that  the  statute  requires :  which  is  '  paying  hit 
share  towards  the  public  taxes  or  levies  of  the  parish.'  He 
might  not  perhaps  reside  in  the  parish  during  any  whole 
year;  but  in  part  only  of  two  distinct  years.**  [^Cockbum 
C.  J.  We  all  think  that,  so  far  as  the  poor-rate  is  con- 
cerned, the  facts  shew  that  the  pauper's  husband  did  not 
gain  the  settlement;  inasmuch  as  be  did  not  pay  the 
rate  with  which  he  was  charged.]  Then,  secondly,  he 
was  at  all  events  charged  with  and  paid  the  watch-rate, 
and  thereby  gained  the  settlement,  if  that  rate  was  a 
public  tax  or  levy  of  the  township  of  Everton.  That  it 
was  so  is  evident  from  the  provisions  respecting  it  con« 
tained  in  The  Municipal  Corporations  Acts.  By  the  first 
of  these,  stat.  5  8c  6  fV.  4.  c.  76.  s.  92.,  the  council  of 
a  borough  is  empowered  to  levy  a  watch-rate  in  the 
borough,  and  to  order  that  any  part  of  the  borough  not 
theretofore  rated  shall  be  rated  thereto,  *'and  such 
watch-rate  thereupon  shall  be  levied  in  the  part  men- 
tioned in  such  order  in  like  manner  as  in  the  other  parts 
of  the  borough,"  **and  all  such  sums  levied  in  pursuance 
of  such  watch-rate  shall  be  paid  over  to  the  account  of 
the  borough  fund ;  Provided  always,  that  no  such  order 
as  last  aforesaid  shall  be  made  for  rating  to  such  watch- 
rate  any  part  of  any  borough  in  which  at  the  time  of 
passing  this  Act  such  rate  as  aforesaid  shall  not  be  levied, 
and  which  is  more  than  200  yards  distant  from  any 
street  or  continuous  line  of  houses  which  shall  be  regu- 
larly watched  within  the  borough  under  the  provisions 
of  this  Act."  The  order  for  the  levy  of  the  watch-rate 
in  /][uestion  was  made  strictly  in  accordance  with  this 
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enactment.  By  the  subsequent  Act,  7  fV.  A  &  1  Vict. 
c.  81.  «.  l.y  *Mn  all  cases  where  by*'  that  Act,  or  by  stat. 
5  &  6  ^  4.  c.  76.,  a  **  watch-rate  may  be  made  and 
levied  in  any  borough,  the  council  of  such  borough 
may  order  the  churchwardens  and  overseers  of  every 
parish  or  place  within  which  such  rate  may  be  levied,  or 
such  other  persons  as  by  law  may  make  a  poor-rate  for 
any  such  parbh  or  place  within  the  limits  of  such 
borough,  to  pay  the  amount  of  such  part  and  portion  of 
such  rate  for  which  such  parish  or  place  respectively 
shall  be  liable  out  of  the  poor-rate  made  and  collected  or 
to  be  made  or  collected  for  such  parish  or  place ;''  or, 
instead,  the  council  may  order  the  churchwardens  and 
overseers,  or  other  persons,  **  to  make  and  collect  a 
certain  pound-rate  upon  and  from  the  occupiers  or 
possessors  of  all  rateable  property  within  which  (a)  such 
parish  or  place,  for  the  amount  of  the  rates  for  which 
such  parish  or  place  may  be  liable  as  aforesaid."  Sect.  3 
provides  for  the  appointment,  by  the  council,  of  over- 
seers for  the  part  of  a  parish  which  is  within  the  borough, 
in  cases  where  a  parish  is  partly  within  and  partly  with- 
out it,  for  the  making,  levying  and  collecting  the  watch- 
rate  in  the  included  part.  From  these  provisions  it  is 
obvious  that  the  watch-rate,  if  not  a  parochial  rate,  is 
yet  a  public  levy  collected  by  the  parish  officers  from  all 
inhabitant  occupiers  within  the  parish;  and  is,  therefore, 
to  be  regarded  as  one  of  the  *' public"  "levies  of  the 
parish,''  within  the  meaning  of  those  words  in  stat  3  &  4 
W.  f^  M,  c.  W.  s,  6.  The  case  is  distinguishable  from 
Rex  V.  ChrUtchurch  {b\  where  it  was  held  that  a  person 
did  not  gain  a  settlement  by  being  assessed  to  and 
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paying  the  watcb-rate  in  the  city  oi London;  the  ground 
of  the  decision  being  that  that  rate  was  assessed  upon 
and  collected  from  the  rate-payers  as  inhabitants,  not  of 
parishes,  but  of  wardp.  Bayley  J.,  in  giving  judgment, 
said,  ^*  The  land-tax  was  holden  to  be  within  the  Act 
fW)m  the  notice  of  inhabitancy  that  arises  by  the  party's 
having  been  assessed,  and  paid  it.  Payment  towards  a 
county  bridge  gives  no  settlement,  because  the  penon 
pays  as  an  inhabitant  of  the  county,  and  not  of  the 
parish.  This  watch-rate  is  not  a  parochial  tax,  nor  is  it 
collected  by  any  officer  belonging  to  the  parish.  The 
parish  had  not  notice  that  the  party  who  paid  the  watch- 
rate  was  an  inhabitant  of  the  parish.  No  settlement, 
therefore,  was  gained.'*  In  the  note  (a)  to  stat  3  &  4 
W.  ^  M.  c.  \\.  8.  6.  in  ChiUtf's  Statutes,  by  WeUby, 
vol.  3,  p.  662,  (2nd  ed.)  it  is  said :  ''  AH  that  is  requisite 
under  this  statute  is,  that  the  parish  officers  shall  rate 
the  party,  so  as  to  shew  that  they  are  aware  that  he  is  in 
the  parish,  and  that  he  should  pay  upon  such  rating." 
Further  on,  after  remarking  that  county-rates  (amongst 
others)  are  not  public  taxes  within  the  statute,  the  note 
proceeds:  **  But  as  stat.  12  G.  2.  c.  29.  charges  a  sum 
certain  upon  every  division  in  proportion  to  their  poor- 
rate,  towards  the  repair  of  bridges  and  other  county 
expenses,  and  (with  respect  to  bridges)  is  chaiged  by 
the  justices  upon  every  individual,  the  case  may  be 
altered  since  that  Act  was  passed,  under  which  it  may 
be  considered  a  parish  rate  or  tax.  And  there  is  in  this 
case  the  same  notoriety  of  inhabitancy  as  in  the  case  of 
the  poor-rate."  Notoriety  of  inhabitancy  is  therefore 
the  test ;  and  it  exists  in  every  case,  such  as  the  present, 
where  the  rate  is  levied  upon  inhabitants  qua  parish- 
ioners, and  collected  from  them  by  the  parish  officers. 
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In  Rex  V.  E<ut  Teignmouth  {a)  it  was  held  that  a 
parochial  rate  is  a  levy  raised  within,  the  district  called  a 
parish,  and  if  so  raised  is  not  the  less  parochial  though 
it  be  applicable  to  other  than  parish  purposes.  In  St. 
Oiles^  CrippUgate^  v.  St  Mary  in  Newingtan  (frX  ^^^ 
question  was,  whether  paying  to  a  scavenger's  rate  was 
sufficient  to  gain  a  settlement  without  notice ;  and,  upon 
reading  stat.  2  W.  Sf  M.  c.  8.  s.  10.,  which  makes  those 
rates  either  parish  rates,  ward  rates,  or  division  rates,  the 
Court  was  of  opinion  that,  if  the  rate  was  confined  to  a 
parish,  the  paying  of  that  rate  would  be  sufficient  to  gain 
a  settlement.  Lastly,  it  will  be  said,  on  the  other  side, 
that  the  watch-rate  levied  in  Everton  is  not  a  public  tax 
or  levy  such  as  to  satisfy  stat.  Z  Sc^JV.  ^M.  c.  11.  «.  6., 
because,  under  the  proviso  in  stat.  5  &  6  fT.  4.  c.  76. 
s.  92.,  a  part  of  the  township  may  be  exempted  from  it 
But  neither  does  it  appear  from  the  case  that  any  part 
of  the  place  is  thus  exempt ;  nor>  if  there  be  such  a  part, 
is  the  rate  less  a  public  tax  on  that  account  Nothing 
more  is  required  by  the  Act  of  WUUam  and  Mary  than 
that  the  tax  should  be  charged  and  paid  within  the 
parish ;  Rex  v.  St  Beet  [c). 


I860. 

Etkbtoh 

V. 
SOCTB 

Stokehaic 


Aspmallf  for  the  appellants.  From  the  opinion 
already  expressed  by  the  Court,  that  the  pauper's 
husband  did  not  pay  his  share  towards  the  poor-rate  for 
Everton^  with  which  he  was  chaiged,  it  follows  that  he 
did  not  pay  his  share  towards  the  public  taxes  or  levies 
of  JEverton,  even  should  the  Court  decide  that  the 
watch-rate  was  such  a  public  tax  or  levy:  for,  the  words 
**ULxea  or  levies'*  in  stat  3  &  4  fF.  ^  Jtf.  c.  11.  «.  6., 


(a)  1  B.  #  Ad.  244. 


(b)  Folty'M  Poor  Laws,  136  (ed.  3.) 
(f)QJQutf,208. 
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being  in  the  plural,  payment  of  a  single  tax  or  levy  is 
not  sufficient  for  the  purpose  of  gaining  a  settlement. 
But  this  watch-rate  was  not  a  public  tax  or  lev; :  inas- 
much as  the  overseers,  under  the  warrant  directed  to 
them,  were  empowered  to  levy  it  on  the  occupiers  in 
part  only  of  the  township.  \^Cockbum  C.  J.  The  rate 
was  levied  on  the  occupiers  qua  parishioners,  and  was, 
surely,  a  parochial  tax  upon  those  who  had  to  pay  it] 
The  overseers  had  no  notice,  as  parish  officers,  that  the 
ratepayers  were  inhabitants  of  the  parish;  they  levied 
the  rate  only  as  agents  of  the  town  council  of  UverpooL 
The  rate  was  levied  on  Everton  regarded  not  as  a  parish 
but  as  part  of  the  borough  of  Liverpool  It  so  happens 
that  the  whole  of  Everton  is  in  that  borough ;  but  had 
it  been  partly  without  the  borough  the  rate  could  hsTe 
been  levied  in  that  part  only  which  was  within  the 
borough.  This  consideration  shews  that  the  rate  is  not 
to  be  deemed  a  parochial  tax  or  levy. 


CocKBURN  C.  J.  With  respect  to  the  first  point 
which  has  been  made,  I  am  of  opinion  that  no  settle- 
ment was  gained  by  the  pauper's  husband  by  payment 
of  the  poor-rate.  That  rate  was  one  made  for  an  entire 
year,  and  was  payable,  not  by  instalments,  as  in  the 
cases  which  were  cited  on  the  first  point,  but  in  praesenti, 
and  in  one  payment.  Instead  of  paying  it  at  once, 
fFadkam,  the  pauper's  husband,  waited  for  seven 
months,  and  then,  by  arrangement  with  the  overseers, 
paid  seven*twelfths  only  of  the  whole  amount  of  the 
rate ;  such  payment  being  in  proportion  to  the  period 
during  which  he  continued  to  be  an  occupier  after  the 
rate  had  been  made.  Now  stat.  3  &  4  ^.  jp  J1/.  c  11. 
s.  6.  provides  that  if  any  inhabitant  in  a  town  or  parish 
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''shall  be  charged  with  and  pa;  his  share  of  the  public 
taxes  or  levies  of  the  said  town  or  parish"  he  shall  gain 
a  settlement  there.  In  order  to  satisfy  these  words,  the 
inhabitant  must  pay  the  whole  of  the  rate  with  which  he 
is  chai^d ;  and  this  Wadham  did  not  do.  I  am,  how- 
ever, of  opinion  that  IVadham  did  gain  a  settlement  by 
his  payment  of  the  watch-rate.  In  the  first  place,  I  do 
not  agree  with  the  argument  that,  if  a  man  is  assessed  to 
two  distinct  and  independent  rates,  and  pays  only  one 
of  them,  he  fails  to  satisfy  the  statute.  I  think  that  the 
exigency  of  the  statute  is  satisfied  by  the  payment  of  any 
one  distinct  rate  or  tax  levied  in  the  parish,  if  it  be  such 
a  one  as  answers  to  the  description  of  a  public  tax  or 
levy  of  the  parish.  The  question  therefore  is,  was  this 
watch-rate  a  public  parochial  tax  or  levy?  Upon  con- 
sideration, I  think  that  it  was.  The  town  council  of 
Liverpool  were  the  persons  entitled,  in  the  first  instance, 
to  make  the  rate.  They  determined  to  make  it,  and 
that  it  should  be  levied  in,  amongst  other  parts  of  the 
borough,  the  township  of  Everton.  They  ordered  the 
overseers  of  Everton  to  make  returns  (which  they  made) 
of  the  rateable  property  in  the  township ;  and  the  over- 
seers were  thereupon  further  ordered  to  make,  levy  and 
collect  the  watch-rate  upon  and  firom  the  occupiers  of 
all  rateable  property  within  the  township,  with  certain 
local  exceptions.  It  cannot  be  disputed  that,  if  the  rate 
had  been  levied  by  the  parish  officers  over  the  whole  of 
the  township,  it  would  have  been  a  public  parochial 
levy.  The  rate  is,  however,  to  be  levied  upon  an  aggre- 
gate of  townships  and  parishes,  together  constituting  the 
borough  of  Liverpool^  and  each  of  these  is  to  contribute 
its  proportion,  to  be  raised  from  the  inhabitant  occupiers 
in  each.     Can  it  be  said  not  to  be  a  parochial  levy,  by 
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reaaoD  of  the  circomstance  that  it  is  not  leviable  on 
certain,  and  probably  very  small,  portions  of  each  town- 
ship and  parish?  I  think  not,  having  regard  to  the 
principle  upon  which  the  statute  of  fPUUam  and  Man/ 
legalises  the  acquisition  of  a  settlement  bj  coming  to 
inhabit  in  a  parish  and  by  being  chaiged  widi  and 
paying  a  share  of  the  public  taxes  or  levies  there; 
namely,  that  such  charge  and  payment  acts  as  notice 
to  the  parish  officers  of  the  inhabitancy  of  the  penon 
charged  and  paying,  and  exempts  that  person  from  the 
necessity  of  giving  the  notice  of  inhabitancy  which  the 
Act  in  other  cases  requires*  For  the  purpose  of  affecting 
the  parish  officers  with  notice  of  the  inhabitancy,  to  be 
inferred  from  the  charge  and  payment,  it  is  safficient 
that  the  rate  is  levied  upon  the  person  chaiged  and 
paying  it  qua  an  occupier  in  the  parish.  If  so,  it  is,  as 
regards  him,  a  parochial  tax,  and  he  is  entitled  to  the 
benefit  of  the  exemption  given  by  the  statute:  whether 
the  tax  is  paid  by  the  whole  or  by  part  only  of  the 
occupiers  in  the  parish. 


Crompton  J.  Upon  the  first  point,  I  agree  entirely 
with  the  Lord  Chief  Justice,  that  the  settlement  was  not 
gained  by  payment  of  the  poor-rate,  the  whole  of  that 
rate  not  having  been  paid.  Upon  the  second  point  I 
also  agree  with  him  that,  if  the  pauper's  husband  was 
chaiged  with  and  paid  any  one  of  the  public  taxes  or 
levies  of  JSverton,  the  settlement  was  gained.  But  aa  to 
the  main  question  which  arises  upon  that  point,  namelj, 
whether  the  watch-rate  was  such  a  public  tax  or  levy,  I 
have  felt  and  still  entertain  considerable  doubt;  thoogh 
not  to  such  an  extent  as  to  lead  me  to  dissent  from  mj 
Lord's  judgment.  My  doubts  are  of  the  less  importance, 
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as  the  order  of  removal  must  stand  unless  the  Court  is 
unanimous  that  it  is  wrong.  The  rate  would  clearly, 
from  its  nature,  be  a  parochial  tax,  if  levied  on  the  whole 
of  each  parish  and  township;  for  it  is  levied  by  the 
parish  officers,  and  collected  from  the  ratepayers  in  their 
capacity  of  inhabitants  of  the  parish,  so  that  notice  to  the 
parish  officers  of  the  inhabitancy  of  the  persons  charged 
and  paying  arises,  within  the  principle  laid  down  by 
Bay  ley  J,  in  Rex  v.  Christchurch  (a).  My  difficulty 
proceeds  from  the  wording  of  stat.  3  &  4  W.  if  M.  c.  11. 
s.  6.,  which  speaks  of  the  public  taxes  or  levies  **  of  the 
said  town  or  parish."  Now,  here,  the  watch-rate  was 
made  for  particular  parts  only  of  the  township,  and 
levied  on  the  occupiers  of  those  parts  only.  Still,  as  the 
Lord  Chief  Justice  has  observed,  the  occupiers  actually 
rated  were  rated  as  inhabitants,  and,  so  far  as  they  are 
concerned,  the  presumption  that  the  parish  officers  had 
notice  of  their  inhabitancy  arises.  Mr.  AspinalU  in  his 
argument,  put  the  case  of  a  watch-rate  levied  in  a  parish 
which  was  partly  within  and  partly  without  a  borough. 
Had  the  present  been  that  case,  I  think  that  no  settle- 
ment could  have  been  gained  by  payment  of  the  rate ; 
because  the  rate,  there,  could  not  have  been  levied  upon 
the  whole  of  the  parish  but  upon  that  part  only  which 
was  within  the  borough.  But  in  the  case  before  us  the 
whole  of  the  township  is  within  the  borough,  and  it  is 
quite  possible  that  the  rate  may  be  levied  upon  the 
whole  of  it;  the  only  exemption  being  in  favour  of 
occupiers  who  reside  more  than  200  yards  distant  from 
any  regularly  watched  street  or  continuous  line  of  houses, 
and  the  growth  of  the  population  tending  to  bring  the 
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whole  of  the  township  gradually  within  the  area  of  taxa- 
tion, as  the  regularly  watched  streets  and  lines  of  houses 
are  multiplied  Upon  the  whole,  therefore,  I  am  not 
satisfied  that  the  watch-rate  was  not  a  public  levy  or  tax 
ofEveriottf  within  the  meaning  of  the  statute  of  fVilUam 
and  Mary. 


(Hill  J.  and  Blackburn  J.  were  absent) 

Order  confirmed. 


Saturday, 
April  28th. 


The  QusEN,  on  the  prosecution  of  The  Inhabi- 
tants of  the  Township  of  Hsckmondwicke, 
respondents,  against  The  Inhabitants  of  the 
Township  of  Thornton,  appellants. 


An  order  of       /^  ASE  Stated  by  consent,  and  by  order  of  Blackburn  J., 
the^pauper,  under  Stat.    12  &    13  Vict.  c.  45.  s.   11.,  for  the 

*o^^^m     opinion  of  the   Court,   on   an  appeal  to  the  Quarter 

toT/i^ptr*  Sessions  of  the   West  Riding  of  Yorkshire  against  an 

lant  township, 

was  appealea 

against  on  the  ground  that  she,  by  deriyatiTe  setUement  from  her  husband,  vna  settled 

in  a  third  township  by  estate  acquired  by  him  there,  through  her.    Thereupon  a  ease  was 

stated,  under  stat^  12  h  13  Fict,  c.  45. «.  ll.,  for  the  opinion  of  this  Court  on  the  following 

facts. 

The  appellant  township  was  the  settlement  of  the  pauper's  husband  before  marriage. 
Before  and  at  the  time  of  the  marriage,  the  pauper  rented  a  cottage  in  H.,  the  third  town- 
ship, at  is.  a  week.  From  and  after  the  marnsge,  her  husband  resided  with  her  in  the 
cottage  for  seven  years ;  during  which  he  paid  me  said  weekly  rent^  and  since  which  he 
had  gained  no  other  settlement. 

Upon  these  facts,  held :  That  the  pauperis  settlement,  through  her  husband,  was  in  H. : 
for  that  he,  by  the  marriage  and  residence  in  the  cottage  for  forty  days  thereafter, 
acquired  a  settlement  by  estate  in  ^.  in  right  of  his  wife,  her  tenancy  from  week  to  week 
having  vested  in  him  by  the  marriage ;  and,  though  then  determinable,  not  having  been 
determined  within  the  forty  days.  That  a  determination  of  the  wife's  tenancy  and  the 
commencement  of  a  new  one  by  the  husband,  could  not  be  presumed  from  the  fktit, 
consistent  with  either  tenancy,  that  he,  after  tho  marriage,  paid  the  rent ;  and  that  the 
actual,  though  at  the  time  of  the  marriage  uncertain,  contmuance  of  the  wife's  estate 
for  forty  days  after  the  marriage,  was  sufficient  for  the  purposes  of  the  settlement. 
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order  of  justices,  dated  26th  September,  1859,  for  the        1350. 
removal  of  Mary  Walhevr  wife  of  Jamee  Walker,  from    xhe  Qumh 
the   township  of  Heckmondwicke  to  the    township  of 
Thomton,  both  in  the  West  Riding. 

In  the  year  1849  the  pauper,  then  Mary  CoHins,  a 
widow,  was  tenant  of  and  residing  in  a  ceUar  cottage, 
situate  in  the  township  of  Harton,  at  the  rent  of  \s.  per 
week,  under  Mr.  John  Steel,  the  landlord.  On  23rd 
September,  1849,  and  whilst  she  was  such  tenant  and 
residing  in  the  said  tenement,  she  was  married  to  Jam^e 
Walker;  and  at  the  time  of  the  marriage  his  last  place 
of  settlement,  through  his  father,  was  the  appellant 
township.  From  and  after  their  marriage,  the  said 
Jamee  Walker  resided  with  his  wife  in  the  township  of 
Hortan,  and  occupied  the  tenement  which  she  was 
renting  and  occupying  at  the  time  of  their  marriage ; 
and  he  so  continued  to  reside  therein  for  the  period  of 
seven  years  following,  during  which  he  paid  the  weekly 
rent  for  the  same ;  and  ever  since  the  expiration  of  the 
said  period  of  seven  years,  he  has  inhabited  within  ten 
miles  of  the  said  tenement,  and  has  never  since  gained 
any  settlement  elsewhere.  Upon  these  facts  the  appel- 
lants contended  that  the  settlement  of  the  pauper,  Mary 
Walker,  was,  at  the  time  of  the  application  for  the  said 
order,  in  the  said  township  of  Horfon,  which  settlement 
she  derived  from  the  said  James  Walker,  who,  they 
alleged,  had  gained  therein  a  setdement  by  estate,  as  the 
result  of  the  marriage  and  residence  as  aforesaid. 

If  the  Court  should  be  of  opinion  that  the  pauper  was 
settled  in  the  township  of  Horton,  as  contended  by  the 
appellants,  the  order  of  removal  was  to  be  quashed ;  but 
if  the  Court  should  be  of  opinion  that  the  pauper  was 
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Pickerinff,  for  the  respondents.  The  question  is  purely 
one  of  fact;  whether,  upon  the  facts  stated,  the  pauperis 
husband   acquired  any  settlement  by  estate  upon  his 
marriage.     It  is  clear  that  he  did  not     In  order  to  gain 
such  a  settlement  by  marriage  he  must  have  become 
possessed,  in  right  of  his  wife^  of  a  term  which,  at  the 
time  of  the  marriage,  had  at  least  forty  days  to  run.    In 
all  the  cases  where  it  has  been  held  that  a  man  has 
gained  a  settlement  by  estate  by  marriage,  the  wife  has 
been  at  least  a  tenant  from  year  to  year,  with  forty  clear 
days  of  that  tenancy  unexpired  when  she  married.  Here^ 
the  woman   was  only  a  weekly  tenant;   and  such  a 
tenancy  is  certain  for  a  week  only,  or,  at  most,  a  fort- 
night.    It   is  true  that   in  Regina  v.  HaUfax  {a)  the 
question  was  mooted  in  argument,  and  discussed  in  the 
judgment  of  the  Court,  whether  a  man  can  gain  a  settle- 
ment by  estate  by  marrying  a  woman  who  is  a  mere 
tenant  at  will,  provided  that  the  will  is  not  determined 
during  the  forty  days  next  after  the  marriage,  and  he 
resides  on  the  estate  for  that  time.  The  Court,  however, 
did  not  decide  that  a  settlement  could  be  gained  under 
such  circumstances.     [Crompton  J.     Though  the  point 
was  not  decided,  the  inclination  of  the  opinion  of  the 
Court  was  evidently  in  favour  of  the  acquisition  of  the 
settlement]     Again,  it  is  consistent  with  the  &cts,  in 
the  present  case,  that  the  wife's  estate  was  determined, 
on   the  marriage,  and  the  husband  accepted  by  the 

{9)  4E.^B.  647. 
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landlord  as  tenant  in  her  stead.   [Cockbum  C.J.  Unless        i860. 

the  marriage,  per  se,  made  the  wife's  estate  the  husband's     The  Quxxh 

(and  it  clearly  did  not),  there  is  no  evidence  that  any-     thomtoh. 

thing  was  done  to  put  an  end  to  her  estate.    It  does  not 

appear  that  the  landlord  intervened.]     The  payment  of 

the  rent  by  the  husband  is  some  evidence  that  he  had 

become  tenant     In  Bex  v.  Barnard  Castk  (a),  Lord 

Denman  C.  J.  and  Taunton  J.,  differing  from  Patteson 

and  Williams  Js.,  held  that  the  widow  of  a  yearly  tenant 

who,  after  his  death,  did  not  take  out  administration^ 

but  continued  to  reside  on    the   premises  with    her 

children,  and  made  two  half  yearly  payments  of  the  rent 

due  subsequendy  to  his  death,  commenced,  at  his  death, 

a  new  tenancy  on  her  own  account,  and  did  not  continue 

in  possession  as  a  party  entitled,  but  neglecting,  to  take 

out  administration.     The  facts  in  the  present  case  are 

equally  strong  to  shew   that,  from  the  time  of  the 

marriage  of  the  pauper,  a  new  tenancy  by  her  husband 

was  created. 

Maule,  contr^  The  payment  of  rent  weekly  by  the 
pauper,  before  her  marriage,  is  not  inconsistent  with  the 
fact  that  the  tenancy  was  for  a  year.  The  Court  is  not, 
however,  asked  to  draw  inferences  of  fact,  nor  can  it  do 
so  upon  a  case  stated  under  stat  12  &  13  VicL  c.  45. 
4.  11.  On  the  face  of  the  case  it  sufficiently  appears, 
even  if  the  tenancy  was  from  week  to  week,  that  the 
pauper's  husband  gained  a  settlement  by  estate,  in 
Hortouy  in  her  right;  for  the  case  finds  that  she  was 
tenant  of  the  cottage  at  the  time  of  their  marriage,  and 
that  he  resided  in  it  for  the  seven  years  following.     In 

(a)  2A.^E.  108. 

3  F  2 
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1860.  the  absence  of  all  evidence  to  the  contrary,  the  Court 
The  QusKs  n)U8t  presume  that  her  tenancy  continued,  de  facto, 
Tbormtor.  during  all  that  time.  It  is  clear  that  in  Rex  v.  Halifax  (a) 
the  Court  was  prepared  to  hold  that  a  mere  tenancy  at 
will  in  the  wife,  at  the  time  of  the  marriage,  is  sufficient 
to  confer  a  settlement  by  estate  upon  the  husband,  in 
her  right,  if  the  will  is  not  in  fact  determined  during 
the  forty  days  following  the  marriage.  ICrompton  J.  A 
tenancy  for  any  term  must  be  considered  to  continue, 
until  legally  determined.  Although,  in  Tamkins  v. 
Latcrance  (i),  Paitesan  J.  held  that  a  tenancy  from 
year  to  year  recommences  every  year.  Doe  dem.  Hull  ▼. 
IVood  (c)  establishes  the  contrary,  and  that  the  onus  of 
shewing  a  legal  determination  of  such  a  term  rests  upon 
the  person  who  contends  that  it  is  at  an  end.] 

CocKBXTBN  C.  J.  It  is  plain  that  the  pauper's  tenancy 
must  be  deemed  to  have  continued  after  her  marriage, 
as  the  contrary  is  not  shewn.  The  only  question  is 
whether,  in  order  to  the  acquisition  of  the  settlement  by 
her  husband,  her  tenancy  must,  at  the  time  of  the 
marriage,  have  been  one  for  at  least  forty  days  certain 
from  that  time.  That,  however,  was  unnecessary.  If  a 
man  remains  in  possession  of  his  wife's  estate  for  forty 
days  after  the  marriage,  and  the  estate,  during  that  time, 
continues  undetermined  though  determinable,  he,  at  the 
end  of  that  time,  becomes  irremovable. 

Cbompton  J.  In  this  case  the  estate  of  the  pauper 
was  a  tenancy  from  week  to  week,  so  long  as  she  and 
the  landlord  pleased;  that  is,   until  the    tenancy  was 

(a)  \E,fB,  647.  (6)  8  C.  #  P.  729. 

{c)  14  M.  #  W.  €82. 
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determined  by  the  one  or  the  other.  Then,  her  husband 
acquired  this  estate  by  the  marriage,  and  subsequently 
resided  forty  days  in  the  tenement.  He  thereby  ac- 
quired a  settlements  unless  the  estate  of  the  wife  had 
been  put  an  end  to  and  a  new  tenancy  by  the  husband 
created.  There  is  nothing  in  the  case  to  shew  any 
determination  of  her  estate:  the  fact  that  the  husband 
paid  the  rent  is  not  sufficient  for  that  purpose ;  he  being 
the  person  who  would  pay  it,  whether  the  estate  con- 
tinued  hers  or  had  become  his. 
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I860. 


The  QunH 
Thornton. 


(Hill  J.  and  Blackbuhn  J.  were  absent.) 

Order  of  removal  quashed. 


The  QufiSN,   on  the  prosecution  of  the  Over-  satw 
seers  of  Hebnhill,  against  The  Rev.  William 
John  Gboves,  Clerk. 


Ith. 


^P  HE  appellant,  the  Reverend  W.  J.  Groves,  entered  TheArch- 
and  prosecuted,  at  the  Kent  Midsummer  Quarter   cliutrbury, 

being  the 
owner  of  the 
impropriate  rectory  and  tithe  rent-charge  of  the  parish  of  JET.,  and  of  land  thereto  apper- 
taining, granted,  under  The  Augmentation  Acts,  29  Car.  2.  c.  8.  and  1  &  2  W.  A.  c.  45., 
to  the  perpetual  curate  of  T,  (a  separate  and  distinct  parish  from  ^.),  an  annual  rent  of 
40^.,  to  be  charged  upon  and  yearly  issuing  out  of  the  said  rectory,  tithe  rent-charge  and 
land.  Subsequently  to  this  grant,  the  Ajrchbishop  leased  the  said  rectory,  tithe  rent- 
charge  and  land  to  (?.,  a  clergyman,  for  twenty-one  years,  G.  to  yield  and  pay  yearly, 
during  the  term,  to  the  Archbishop,  9/.  13s.  4<2.,  and  also  6/.  I6«.  for  redeemed  land  tax ; 
and  also  to  the  perpetual  ciirate  of  T.  the  said  sum  of  40^.,  in  augmentation  of  the 
reyenues  of  the  curacy. 

Held  that,  in  assessing  G.  to  the  poor  rate  of  H.  as  occupier  of  the  tithe  rent-charge 
of  H,  no  allowance  was  to  be  made  to  him  in  respect  of  his  yearly  payment  of  the  40/. ; 
for  that  the  whole  of  the  rent-charge  was  included  in  the  demise  to  him,  and  the  40/. 
was  part  of  the  rent  paid  by  him  for  the  occnpation  of  the  whole,  not  so  much  of  the 
whole  withdrawn  firom  his  occupation. 
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I8G0.  Sessions,  1859,  an  appeal  against  a  poor-rate  made  npon 
The  QuKKx  ^^^  ^7  '^®  respondents,  the  overseers  of  the  parish  of 
GB%ia  Hemhilly  in  that  county,  in  respect  of  his  occupation  as 
lessee  and  occupier  of  the  rectorial  tithe  rent-charge  of 
that  parish :  on  the  grounds,  first ;  That  he  was  over- 
rated in  respect  of  the  yearij  value  of  the  said  tithe 
rent-charge  by  him  received  in  the  parish  of  HemliiU; 
and,  secondly;  That  the  assessment  was  unfair  and 
incorrect,  for  that  it  was  not  made  upon  an  estimate  of 
the  rent  at  which  the  said  rent-charge  might  reasonably 
be  expected  to  let  from  year  to  year,  free  of  all  the  usual 
tenant's  rates  and  taxes,  and  that  the  proper  and  1^1 
deductions  had  not  been  made  in  accordance  with  the 
provisions  of  stat  6  &  7  JF.  4.  e.  96.,  entituled  ''  An  Act 
to  regulate  parochial  assessments,''  and  particularly  that 
no  allowance  or  deduction  had  been  made^  in  assessing 
the  said  rate,  in  respect  of  the  sum  of  40/.,  charged  upon 
the  said  tithe  rent-chai^e,  and  payable  by  the  appellant, 
as  such  occupier  as  aforesaid,  to  the  perpetual  curate  of 
Thanningtonj  in  the  said  county. 

The  Sessions  confirmed  the  rate^  subject  to  the  opinion 
of  this  Court  on  the  following  case. 

The  Archbishop  of  Canterbury^  in  right  of  his  see,  is 
the  owner  of  the  impropriate  rectory  and  i)arsonage  and 
tithe  rent-charge  of  the  parish  of  Hemhitti  and  of  certain 
lands  and  tenements  therein,  belonging  or  appertaining 
to  the  said  rectory  and  parsonage.  The  perpetual 
curacy  of  Thannington  (which  is  a  separate  and  distinct 
parish,  at  a  distance  from  the  parish  of  Hernhill)  is  in 
the  patronage  of  the  archbishop,  in  right  of  his  see. 
Under  the  provisions  of  The  Augmentation  Acts,  29 
Car.  2.  c.  8.  and  I  &  2  fF.  4.  c.  45.,  and  of  the  powers 


Groves. 
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thereby  conferred,  tlie  late  Archbishop  of  Canterbury ^  by  i860, 
an  indenture  dated  28th  June,  1832,  and  made  between  xbc  Qukkh 
himself  of  the  one  part,  and  the  Rev.  Charks  Graham, 
Clerk,  perpetual  curate  of  Thannington,  of  the  other 
part,  granted  to  the  said  Charles  Graltam  and  his 
successors,  perpetual  curates  of  Thanninfftan,  one  annual 
rent  or  yearly  sum  of  40/.,  to  be  charged  upon  and 
yearly  issuing  or  payable  out  of  the  rectory  or  parsouagc 
of  Hemhill  and  the  other  premises  comprised  in  the 
lease  of  which  a  copy  accompanied  the  case :  To  hold 
the  same  unto  the  said  Charles  Graham  and  his 
successors,  perpetual  curates  of  the  said  perpetual  curacy 
of  Thannington,  for  ever,  subject  to  the  power,  given  by 
the  said  Act  last  mentioned,  of  deferring  the  time  from 
which  the  said  annual  rent  or  yearly  sum  was  to  com- 
mence or  to  take  effect  in  possession.  This  power  was 
exercised,  and  the  first  payment  of  the  said  rent  or  sum 
became  payable  on  25th  Murcli,  1848.  The  rectory 
tithe  rent-charge  of  Hemhill^  and  other  premises,  were, 
on  29th  May,  1855,  leased  by  the  present  Archbishop 
of  Canterbury  to  one  Thomas  Starr  (since  deceased)  and 
the  appellant,  by  an  indenture  a  copy  of  which  was  to 
be  taken  as  part  of  the  case.  The  substance  of  this 
indenture,  so  far  as  is  material,  was  as  follows. 

The  indenture  witnessed  that  the  Archbishop  "  Hath 
demised,  granted  and  to  farm  letten,  and  by  these 
presents  for  himself  and  his  successors  doth  demise, 
grant  and  to  farm  let,  unto  the  said  T/iomas  Starr  and 
HilUam  John  Groves,  all  that  the  rectory  and  parsonage 
of  Hernhill  in  the  county  oi  Kent,  and  all  the  houses 
and  buildings,  land,  tenements,  tithes,  rent^charges  in 
lieu  of  tithes,  oblations,  obventions,  profits,  commodities 
and  advantages  whatsoever,  to  the  said  rectory  or  par* 
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i860.  Bonage  belonging  or  in  anywise  appertaining^  with  all 
The  QuBKH  Ai^d  singular  the  appurtenances ;  and  also  the  tithes  or 
Grovks.  rent-charge  in  lieu  thereof  of  one  Marthy  called  Mendky 
Marshy  in  Hemhill  aforesaid,  parcel  of  the  said  rectory,*^ 
excepting  and  reserving  to  the  Archbishop,  his  succes- 
sors and  assigns,  the  advowson  of  the  vicarage  of 
HemhiHt  and  the  trees,  woods  and  underwoods  growing 
or  to  grow  on  the  demised  premises  during  the  demise; 
to  hold  the  said  premises,  with  their  appurtenances, 
unto  the  said  lessees,  their  executors  &c,  for  the  term 
of  twenty-one  years  from  17th  January  then  last  past; 
yielding  and  paying  yearly,  during  the  term,  unto  the 
Archbishop,  his  successors  or  assigns,  the  sum  of 
9/.  135.  4</.,  and  also  the  sum  of  6/.  16«.  for  redeemed 
land  tax,  at  the  four  usual  quarter  days:  and  also  yield- 
ing and  paying  yearly,  during  the  said  term,  to  the 
perpetual  curate  for  the  time  being  of  Thanninfftan,  the 
clear  sum  of  40/.,  in  augmentation  of  the  revenues  of 
the  said  perpetual  curacy,  by  equal  half  yearly  payments 
on  25th  March  and  29th  September.  Proviso  for  re-entry 
by  the  Archbishop,  his  successors  or  assigns,  if  the  said 
yearly  rents  of  9/.  135. 4rf.  and  6/.  I65.,  or  either  of  them, 
or  any  part  thereof  respectively,  should  be  in  arrear  for 
twenty-one  days,  or  if  any  of  the  covenants  on  the  lessees' 
part  should  be  broken.  Covenant  by  the  lessees  (inter 
alia)  to  pay  the  two  rents  reserved  to  the  Archbishop,  &c., 
and  also  the  40/L  per  annum  to  the  perpetual  curate  for 
the  time  being  of  Thanningion. 

The  tithes  of  the  parish  of  Hemkill  have  been  com- 
muted under  The  Tithe  Commutation  Acts,  and  form 
the  chief  subject-matter  of  the  demise.     The  amount 
-     receivable  by  the  lessee,  for  the  years  1858  and  1859, 
according  to  the  corn  averages,  was  744/.  155.  5dl     The 
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land  comprised  in  the  lease  is  of  trifling  extent,  and  IS60. 
consists  of  about  half  an  acre.  There  are  now  no  ^he  Quesh 
buildings  on  the  lands  demised.  The  obventions,  &c.,  QaovEs. 
comprised  in  the  lease,  are  of  no  value  at  all.  For  a 
great  many  years  past,  the  Archbishop  of  Canterbury  for 
the  time  being  has  let  the  rectory  and  tithes  of  HemhilU 
and  the  other  premises  mentioned  in  the  lease,  to  lessees, 
for  terms  of  twenty-one  years.  It  has  been  the  practice 
every  seven  years,  for  the  lessees  to  surrender  their  lease 
and  to  receive  a  new  one  for  a  fresh  term  of  twenty-one 
years,  on  payment  of  a  fine  to  the  Archbishop.  The 
amount  of  the  fine  on  each  renewal  was  settled  by 
agreement  between  the  parties.  Since  the  grant  of  the 
augmentation  to  the  curate  of  Thanningtan^  the  lease 
has  provided  that  the  tenant  should  pay  it,  as  in  the 
lease  referred  to;  and  the  Archbishop  has  demanded 
and  received  a  smaller  fine  for  the  renewals,  making 
allowance,  in  calculating  the  fine,  for  the  payments 
which  the  tenants  have  to  make  and  have  always  duly 
made  to  the  curate  of  Thanningian,  The  fine  paid  by 
the  lessees  to  the  Archbishop,  on  the  granting  of  the 
lease  of  1855,  was  calculated  at  two  years'  value  of  the 
premises  comprised  therein,  viz.,  the  gross  income 
receivable  therefrom  for  two  years,  less  twice  the  amount 
of  annual  outgoings  and  deductions  for  all  rates,  repairs 
of  chancel,  ecclesiastical  dues,  &c.,  and  the  sum  of  80/., 
being  twice  the  amount  payable  annually  by  the  lessees 
to  the  curate  of  ThanningUm.  The  lessees  under  the 
last  mentioned  lease,  or  the  ap[)ellant  as  surviving  lessee 
since  the  death  of  the  said  Thomas  Starr ^  had  duly 
continued  such  payments  till  the  making  of  the  under- 
mentioned rate.  The  appellant,  on  Ist  Aprily  1859,  was 
rated  to  the  relief  of  the  poor  by  the  respondents,  in 
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1860.  respect  of  bis  occupation  of  the  rent-charge,  as  surriving 
The  QuEBv  ^^^^^^  under  the  lease  recited  in  the  case.  The  gross 
Grotss  estimated  rateable  value  was  charged  as  620/.,  and  the 
net  rateable  value  set  at  525/.  In  making  the  assessment 
the  respondents  refused  to  make  any  deduction  or 
allowance  in  respect  of  the  said  payment  of  40L  per 
annum,  made  by  the  appellant  to  the  perpetual  curate 
of  Thanninffton  under  the  circumstances  above  detailed. 
The  appellant  thereupon  appealed  to  the  Quarter 
Sessions,  on  the  ground  that  he  was  overrated ;  and  it 
was  agreed  between  himself  and  the  respondents  tbat 
the  only  question  to  be  raised  should  be,  whether  the 
respondents  were  right  or  wrong  in  refusing  to  make 
any  deduction  in  respect  of  the  said  payment. 

The  question  for  the  opinion  of  the  Court  was, 
Whether  or  not  any  allowance  or  deduction  should  have 
been  made  by  the  respondents  in  assessing  the  appellant  to 
the  poor-rate  of  Hemhillt  as  occupier  of  the  said  rent- 
charge,  in  respect  of  the  aforesaid  payment  of  40/.  to 
the  perpetual  curate  of  ITianmngtan  for  the  time  being? 

If  the  Court  s.hould  be  of  opinion  that  a  deduction 
should  have  been  made,  then  the  order  of  the  Quarter 
Sessions,  confirming  the  rate,  was  to  be  quashed,  and  the 
rate  amended  by  reducing  by  40/.  the  sum  now  standing 
in  the  rate-book  of  the  said  parish,  as  the  rateable  value 
of  the  said  rent-charge. . 

F.  Bussell  appeared  for  the  respondents;  but  the 
Court  called  upon  F.  M.  fFhite,  for  the  appellant 

F.  M.  fFhite,  for  the  appellant.  The  WL  per  annuiii 
which  the  appellant  pays  to  the  perpetual  curate  of  Than- 
nington  is  not  a  part  of  the  rent  which  he  pays  to  the 
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Archbishop  for  the  occupation  of  the  tithe  rent-charge,        I860. 

but  is  so  much  of  the  rent-charge  withdrawn  from  his    The  Queen 

occapation.  Stat.  29  Car.  2.  c.  8.  *.  2.  enacts,  "That  all      groVes. 

and  every  augmentation  of  what  nature  soever"  "  which 

shall  at  any  time  hereafter  be  granted^  reserved  or  made 

payable  to  any  vicar  or  curate,  or  reserved  by  way  of 

increase  of  rent  to  the  lessors,  but  intended  to  be  to  or 

for  the  use  or  benefit  of  any  vicar  or  curate,  by  any 

Archbishop"  **  so  making  the  said  reservation  out  of  any 

rectory  impropriate,  or  portion  of  tithes,  belonging  to 

any  Archbishop"  *' shall  be  deemed  and  adjudged  to 

continue  and  be,  and  shall  for  ever  hereafter  continue 

and  remain,  as  well  during  the  continuance  of  the  estate 

or  term  upon  which  the  said  augmentations  were  granted, 

reserved  or  agreed  to  be  made  payable,  as  afterwards,  in 

whose  hands  soever  the  said  rectories  or  portion  of  tithes 

shall  be  or  come ;  which  rectories  or  portion  of  tithes 

shall  be  chai]geable   therewith,  whether  the  same  be 

reserved  again^  or  not;  and  the  said  vicars  and  curates 

are  hereby  adjudged  to  be  in  the  actual  possession 

thereof,  for  the  use  of  themselves  and  their  successors, 

and  the  same  shall  for  ever  hereafter  be  taken,  received 

and  enjoyed  by  the  said  vicars  and  curates,  and  their 

successors,  as  well  during  the  continuance  of  the  term 

or   estate   upon   which   the  said    augmentations  were 

granted,  reserved  or  agreed  to  be  made  payable,  as 

afterwards."  The  provisions  of  this  statute  are  explained 

and  extended  by  stat.  I  &  2  IF.  4.  c.  45.     The  efiect  of 

these  enactments  is,  that  the  tithes  of  HernhiU^  to  the 

annual  amount  of  40/.,  are  in  the  possession,  not  of  the 

appellant,  but  of  the  perpetual  curate  of  Thanmngton. 

The  annual  value  of  the  appellant's  occupation  of  the 

tithe  rent-charge  is  reduced  by  that  amount,  which  is  a 
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1860.  charge  upon  it  ia  addition  to  the  rent  reserved  to  the 
"  The  QvsxN  Archbishop,  the  amoant  of  which  does  not  appear  to 
GroVes  ^^^®  ^^^^  reduced  since  the  imposition  of  the  chai^ge. 
The  limit  of  the  rateability  of  an  occupier  to  the  poor- 
rate  is  the  rateable  value  of  the  hereditament  which  be 
beneficially  occupies ;  Regina  v.  ThurlHone  (a).  Now, 
Hackney  and  Lamberhurst  Tithe  Commutation  Bent 
Cluirgee  {b)  shews  that  the  appellant  is  not  in  the 
beneficial  occupation  of  this  annual  40/.  \^CoMum  C.  J. 
You  contend  that  the  Archbishop,  when  be  let  the  tithe 
rent-chai^  to  Starr  and  the  appellant,  could  not  let 
the  whole  of  it,  having  previously  divested  it  of  a  certain 
portion  in  favour  of  the  curate  of  Thanninffton^  so  that 
whoever  took  it  afterwards  iock  it  minus  that  portion.] 
That  is  the  contention  on  behalf  of  the  appellant,  and  it 
is  supported  by  thejudgmentof  the  Court  m  Hackney  and 
Lamberhurst  Tithe  Commutation  Bent  Charges  {c\  where 
it  was  held  that,  in  the  assessment  of  a  commutation  tithe 
rent-Ksharge  to  the  poor-rate,  an  allowance  was  to  be  made 
in  respect  of  the  payment  by  the  rector  of  SOL  per  annum 
towards  the  support  of  the  minister  of  a  district  church 
or  chapel  in  the  parish,  provided  that  such  payment 
formed  part  of  the  parliamentary  endowment  of  the 
district,  and  could  not  be  withdrawn  by  the  rector;  the 
Court  saying  that  the  rector  *'  in  such  case,  though  be 
may  with  one  hand  receive  the  50i,  yet*  **may  be 
bound  to  pay  it  with  the  other,  so  that  in  substance  it  is 
not  his ;  and"  *<  he  ought  not  to  be  rated  for  it ;  for  it  is 
not  beneficially  in  his  occupation  any  more  than  if  it 
bad  been  a  portion  of  the  glebe  which  he  had  given  up 
for  the  same  purpose."    In  Regina  y.  Lumsdaine  {d)  it 

(a)  lE.fE,  602.  (6)  KB.^E.1. 

(e)  E,B.^E,  49.  (rf)  10  A.  #  K  167. 
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was  held  that  the  object  of  The  Parochial  Assessment        i860. 
Act,  6  &  7  fFI  4.  <?.  96.,  was,  not  to  introduce  any  new    The  Quven 
principle  of  rating,  but  to  affirm  that  which  had  been      QkoVu. 
ahreadj  establbhed ;  and  it  had  been  already  established, 
in  Bex  v.  Adames  (a)  that  lands  are  rateable  to  the  poor- 
rate  in  proportion  to   the  net  rent  which  a  tenant  at 
rack-rent  would  pay,  he  discharging  all  rates,  charges 
and  outgoings.     Upon  that  principle,  the  appellant  is 
entitled  to  deduct  the  40£  from  the  amount  at  which  he 
is  rateable,  for  that  sum  is  a  charge  and  outgoing  paid 
by  him,  and  is  no  part  of  the  rent  which  he  pays  the 
Archbishop. 

F.  Russellf  for  the  respondents.  It  is  apparent,  from 
the  terms  of  the  appellant*s  lease,  that  he  is  the  occupier 
of  the  whole  of  the  tithe  rent-charge,  including  the  40/. 
in  question,  which  is  really  part  of  the  rent  which  he 
pays  for  the  whole  subject-matter  of  the  demise,  which 
includes  land  as  well  as  tithes.  It  is  true  that  he 
pays  the  40/.,  by  the  Archbishop^s  direction,  to  the 
perpetual  curate  of  Thannington  instead  of  to  the  Arch- 
bishop direct ;  but  unless  he  did  this  he  would  have  to 
pay  either  a  lai^ger  annual  rent  to  the  Archbishop  or  a 
heavier  fine  upon  renewals.  Frend  v.  Churchwardens 
of  ToVeshunt  KnighU  {h)  shews  conclusively  that  the 
AOL  is  not  in  the  occupation  of  the  perpetual  curate  of 
Thannmgton^  and  that  he  would  not  be  rateable  in 
HemhUl  in  respect  of  it  Unless,  therefore,  the  Arch- 
bishop is  rateable,  which  is  out  of  the  question,  the 
appellant  must  be;  and  that  he  is  so  may  fairly  be 
inferred  from  the  decision  in  Frend  v.  Churchwardem  of 
Tolkshunt  KnighU  (6). 

(a)  4  £.  #  Ad,  61.  (6)  1  £1  #  E,  753. 
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1860.  CocKBORN  C.  J.     I  have  entertained  some  doubts 

The  QuBur  during  the  argument;  but^  on  the  whole,  I  think  that 
Orovxs.  ^^®  annual  40/.  charged  upon  the  appellant  in  favoar  of 
the  perpetual  curate  of  Thanningtan  is  quite  analogous 
to  the  ordinary  case  of  a  rent-charge  charged  on  land. 
Looking  at  the  terms  of  the  appellant's  lease,  I  think 
that  he  has  undertaken  to  pay,  as  rent  for  the  land,  titbes 
and  tithe  rent-charge  demised  to  him,  not  only  the  sum 
expressly  reserved  as  rent  to  the  Archbishop,  but  also 
the  40il  in  question.  The  fact  that  he  has  to  pay  this 
40il  to  the  curate  of  Thannington  does  not  prevent  it 
from  being  paid  as  part  of  the  consideration  for  the 
appellant's  tenancy  of,  amongst  other  things,  the  whole 
of  the  tithe  rent-charge.  The  whole  rent-chaige  is  in 
his  occupation,  and  he  is  therefore  assessable  in  respect 
of  the  whole. 

Crompton  J.  Every  occupier  of  tithes  impropriate  is 
rateable.  The  appellant  is  such  an  occupier,  and  the 
only  question  is,  to  what  extent?  It  appears  to  me  that 
he  occupies  the  whole  rent-chai^ge.  The  test  is,  what 
would  a  tenant  give  for  the  occupation?  Now  the 
appellant  is  tenant  under  a  lease  for  twenty-one  years; 
by  which  he  covenants  to  pay  this  sum  of  40/.,  amongst 
others,  annually,  in  respect  of  his  occupancy.  Although 
this  sum  might  have  been  reserved  by  the  lease  to  the 
-  Archbishop,  the  landlord,  and  have  been  afterwards  paid 
over  by  the  Archbishop  to  the  curate  of  Thanmr^ton^ 
the  arrangement  that  the  appellant  is  to  pay  it  direct  to 
the  curate  does  not  make  it  the  less  part  of  the  rent 
which  the  appellant  pays  for  the  occupation  of  the 
whole  of  the  land  and  tithes  demised. 

(Hill  J.  was  absent.) 
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Blackburn  J.  I  am  of  the  same  opinion.  The  i860, 
person  rated  ought  to  be  rated  according  to  the  value  The  Queen 
of  the  rateable  property  which  he  occupies,  and  that  qroVes 
value  is  the  rent  at  which  the  property  might  reasonably 
be  expected  to  let  from  year  to  year.  Then,  what  does 
the  appellant  occupy  ?  He  occupies  the  whole  of  the 
land,  tithes  and  tithe  rent-charge  comprised  in  the  lease. 
Frend  v.  Churchwardens  of  Tolleshunt  Knights  (a)  shews 
that  the  curate  of  Thannington  is  not  in  occupation  of 
the  rent-charge  of  40/.  The  appellant  has  the  whole 
beneficial  occupation,  just  as  he  would  have  it  if  he 
paid  the  40A  to  the  Archbishop  instead  of  to  the  curate. 
Hackney  and  Lamberhurst  TUhe  Commutation  Rent 
Charges  (b)  proceeded  on  the  principle  that  the  sum 
paid  annually  by  a  rector  towards  the  support  of  the 
minister  of  a  district  in  his  parish  is  occupied  by  the 
rector  qua  clergyman  of  the  parish,  and  not  beneficially; 
bat,  in  the  present  case,  the  appellant,  though  a  clergy- 
man, does  not  occupy  the  tithe  rent-charge  in  that 
capacity. 

Order  of  Sessions  confirmed. 

(a)  1  E,  ^E.  753.  (b)  EB.fE.1. 
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^  April  30th. 
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Phillips  against  Whitsed. 


Declaration   that  defendant^  in  the 


"DEPLEVIN. 

parish  of  Crowlandf  in  a    certain  dwelling-house 


Declaration 
in  rei>leYin, 
charging  that 

d^T^Md      ^^^^*  ^*''^^  ^**  CarpenUrt^  Arms,  took  the  goods  and 

alflo  incloaeA  chattels  of  plaintiff,  to  wit  divers  chmrs.  tables,  forros, 

took  the  Kooda  "^ 

ofplaintiS:       &c. ;  and  in  a  certain  garden  there  took  certain  garden 

1.  As  to  the      produce,  to  wit,  cabbages,  potatoes  and  beans,  and  other 

that°(fe^ndant  Vegetables  and  fruit  of  plaintiff;  and  in  a  certain  close 
took^the  gooda  ^j^^^^^  ^jj^^  y^^  j^^^  ^^^  ^^^  ^^^  ^^  plaintiff,  to  wit, 

ten  acres  of  wheat  there  growing,  and  a  stack  of  wheat 
there  standing;  and  unjustly  detained  the  same  against 
sureties  and  pledges. 

Avowries.  1.  As  to  taking  the  said  goods  in  the  said 
dwelling-house  called  The  Carpenters  Arms,  and  the 
said  garden  produce  in  the  said  garden,  that  for  a  long 
Ume  before,  and  until  and  at  the  said  time  when  &c., 
plaintiff  held  and  occupied  the  said  dwelling-house  and 
garden  in  which  &c.,  as  tenant  thereof  to  defendant, 
under  a  certain  demise  thereof  to  plaintiff  bv  defendant 


diatreaa  for 
arrears  of 
rent  due  from 

Slaintiff  on  a 
emiae  of  A, 
to  him  by 
defendant. 
2.  The  like 
(mutatis 
mutandis)  aa 
to  the  taking 
in^. 

Plea  in  bar 
to  both  avow- 
ries.   That 
defendant  did 
not  make  a 
separate  and 
distinct  dia- 

tress  upoQ  A,,    theretofore  made,  at  and  under  a  certain  rent  of  20L  per 
and  another 
upon  B.,  for      annum  payable  half  yearly ;  the  reversion  thereof  then 

rents  in  and  Still  belonging  to  defendant.     That  at  the  said  time 

illegally  took     when  &c.,  three  years  of  the  said  rent  was  due  and  in 
one  joint  dis- 
tress in  A, 
ahd  B,  for  the  several  arrears  of  rent  in  the  avowries  respectively  mentioned. 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  plea  in  bar  was  bad ;  for  that  a  man  may  profess  to  distrain  for  one 
eause  and  may  avow  for  another,  if  a  good  one ;  and  that  as  the  avowries  (admitted  by 
the  plea  in  bar  to  be  true)  shewed  that  defendant  had  a  good  cause  for  distraining^  as  he 
had  done,  it  was  immaterial  that  defendant  had,  when  distraining,  assigned  an  invalid 
reason  for  the  distress. 


V. 

Whitbkd. 
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arrear  from  plaintiff  to  defendant;   and  avowing  the        I860, 
taking  as  for  and  in  the  name  of  a  distress  for  the  said      Pdilups 
rent. 

2.  As  to  taking  the  said  corn  in  the  close  called  the 
"  Loty"  that  for  a  long  time  before,  and  until  and  at  the 
said  time  when  &c.,  plaintiff  held  and  occupied  the  said 
close  as  tenant  thereof  to  defendant,  under  a  certain 
demise  thereof  to  plmntiff  by  defendant  theretofore 
made,  at  and  under  a  certain  rent  of  8/.  per  annum,  pay- 
able half  yearly;  the  reversion  thereof  then  and  still 
belonging  to  defendant;  and  avowing  the  taking  as  a 
distress  for  three  years'  arrears  of  the  said  rent 

Plea  in  bar  to  the  first  and  second  avowries.  That 
defendant  did  not  make  a  separate  and  distinct  distress 
in  and  upon  the  said  dwelling-house  and  garden  in  the 
first  avowry  mentioned,  for  and  in  respect  of  the  said 
rent  therein  alleged  to  have  been  in  arrear  for  and  in 
respect  of  the  said  dwelling-house  and  garden,  and  also 
a  separate  and  distinct  distress  in  and  upon  the  said 
close  in  which  &c.,  in  the  second  avowry  mentioned,  for 
and  in  respect  of  the  said  rent  therein  alleged  to  have 
been  in  arrear  for  and  in  respect  of  the  said  close ;.  but 
on  the  contrary  thereof,  at  the  time  when  &c.,  illegally 
made  and  took  one  joint  distress,  as,  for  and  in  respect 
of  the  said  several  arrears  of  rent  in  those  avowries 
respectively  mentioned,  in  and  upon  the  said  dwellings 
house  and  garden  and  also  in  and  npon  the  said  close  in 
those  avowries  respectively  mentioned;  which  is  the 
distress  in  each  of  those  avowries  acknowledged,  and 
therein  respectively  attempted  to  be  justified 

Demurrer.    Joinder  in  demurrer. 

H.  T.  Cole,  in  support  of  the  demurrer.  The  plaintiff's 

VOL.    II.  3   G  B.    &   B. 
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1860.  plea  in  bar  is  bad.  Admitting  the  truth  of  the  facts 
PBiLun  stated  in  the  two  avowries,  which  shew  that  the  defend- 
WnmBD.  *"^  ^*^  ®  ^^^^^  "8^^  ^°  distrain  both  in  the  dwelling- 
house  and  garden  and  in  the  closCy  the  plea  seeks  to 
deprive  him  of  the  goods  distrained,  by  reason  of  his 
mere  informality  or  irregularity  in  making  a  joint  distress 
for  the  separate  rents  in  arrear.  The  plea  amounts  only 
to  this,  that  the  defendant  did  not  say>  when  distraining, 
that  he  took  the  goods  in  the  house  and  garden  in 
respect  of  the  rent  in  arrear  for  them,  and  the  goods  in  the 
field  in  respect  of  the  rent  in  arrear  for  the  field.  Grant- 
ing,  however,  that  he  then  professed  to  make  a  jointdistress 
for  both  rents,  he  did  not  thereby  lose  his  right  to  set  op 
afterwards,  in  his  avowries,  the  good  cause  of  justification 
for  distraining  which  he  really  had.  It  is  settled  law 
that  a  man  may  distrain  for  one  cause  and  avow  for  another. 
In  Crowiher  v.  Ramsbottam  (a),  Lord  Kenyan  C.  J.  says, 
**  I  never  understood  that  a  man  was  obliged  to  justify  a 
distress  for  the  cause  which  he  happened  to  assign  at 
the  time  it  was  made.  If  he  can  shew  that  he  had  a 
legal  justification  for  what  he  did,  that  is  sufficient.  A 
man  may  distrain  for  rent,  and  avow  for  heriot  service." 
That  doctrine  has  been  considered  to  be  somewhat 
qualified  by  the  judgment  of  the  House  of  Lords  in 
Lucas  V.  NockelU  (6);  but  in  that  case  the  Judges,  in 
giving  their  opinions  to  the  House,  expressly  recognised 
Crawiher  v.  Ranubattom  (a)  as  good  law  (e).  {Black- 
bum  J.  referred  to  Governors  of  Bristol  Poor  v.  Weai  (rf).] 
That  case  is  strongly  in  point  for  the  defendant  It  was 
there  held  that,  if  a  party  enter  and  make  a  joint  distress 
for  four  several  rates,  being  furnished  for  that,  purpose 

(a)  7  T.  S.  664.  657.  (b)  10  Bing.  167. 

(c)  See  especially  Par](:e  J.*s  opinion  at  p.  172. 
(rf)  1  A.  4'  E.  264. 
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with  four  warrants,  one  of  which  is  bad^  he  may,  in  an        1860. 
action  of  replevih  for  such  distress,  justify  under  the      Philups" 
good  warrants,  and  abandon  the  bad  one ;  and  that,  if    ^hitsbd. 
the  causes  of  taking  are  distinct,  and  the  avowries 
separate^  he  will  be  entitled  to  a  return  of  all  the  goods. 
In  the  present  case  the  defendant  had  a  good  cause  for 
distraining;   the  distress,   therefore,  was    not   an    act 
amounting  to  a  legal  injury  to  the  plaintiff,  who  has 
consequently  no  legal  right  to  complain   of  it  on  the 
mere  ground  that  it  was  made  with  a  wrongful  inten- 
tion ;     Steveruon  v.  Newnham  (a). 

The  Court  here  called  upon  Quain,  contriL 

Qttotn,  in  support  of  the  plea  in  bar.  The  plea  is 
good.  It  shews  that  the  defendant  made  but  one 
distress  in  closes  A.  and  B,  as  well  for  rent  issuing  out 
of  A.  only,  as  for  rent  issuing  out  of  B,  only ;  that  is, 
that  he  distrained  in  A.  for  rent  issuing  out  of  A,  and 
in  B.  for  rent  issuing  out  of  A.  A  joint  distress  for  rent 
due  upon  two  distinct  demises  of  diflerent  premises 
cannot  be  justified ;  Rogers  v.  Birhmire  (&).  [Coehbum 
C.J.  In  that  case,  goods  were  distrained  in  a  house  for 
rent  due  for  a  stable ;  and  this  amounted  to  a  trespass  to 
the  house.  In  the  present  case,  goods  were  distrained 
in  the  proper  place  for  the  proper  rent,  although  an 
erroneous  statement  of  the  ground  for  distraining  was 
made.  A  joint  distress  for  rent  due  upon  separate 
demises  is  wrongful  only  if  something  is  taken  on  one 
close  in  respect  of  the  rent  due  for  another.]  That  is, 
in  effect,  what  the  defendant  did.  [Crampion  J.  Look- 
ing at  the  avowries,  the  truth  of  which  is  admitted,  we 

(a)  13  a  B.  285. 

(b)  Ca.  Ump,  Bardw,  246;  S,  C,  2  Sir.  1040. 

3  o  2 
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I860.  must  assume  that  the  goods  taken  by  the  defendant  on 
Phillips  ^^^^^  -^*  ^^^  ^"  ^'^®  ^'  respectively,  were  respectively 
Wbitivd  goods  which  might  be  so  taken  for  rent  due  for  each  of 
those  closes  respectively.  You  are  in  substance  contend- 
ing  th^t  a  wrong  distress  cannot  be  cured  by  a  right 
avowry.]  Bedford  ▼.  Warden  of  Sutton  Coldfield  (a)  is 
undistinguishable  from  the  present  case.  It  was  there 
held  that  a  distress  upon  land  for  a  joint  sum  made  up 
of  a  rent-chaiige  to  which  it  was  chargeable,  and  of 
another  to  which  it  was  not,  could  not  be  justified. 
[Cockbum  C.  J.  There,  one  piece  of  land  was  distrained 
upon  for  rent  due  for  several.  But  here,  rent  was  due 
in  respect  of  each  of  the  closes  on  which  the  distress 
was  levied.] 

CocKBURN  C.  J.  Our  judgment  must  be  for  the 
defendant  There  is  no  doubt  that  if  a  person  having 
a  right  to  distrain  makes,  on  distraining,  some  statement 
as  to  the  character  of  the  distress  which,  if  the  only 
ground  in  fact  for  the  distress,  would  render  it  {illegal, 
he  may  yet  plead  afterwards  by  way  of  avowry  set- 
ting out  the  real  and  true  ground  on  which  he  had 
a  legal  right  to  distrain.  Here,  as  appears  upon  the 
pleadings,  the  defendant  put  in  a  distress  upon  a 
house  and  garden  and  also  upon  a  close,  held  under 
separate  demises,  on  each  of  which  rent  was  due ;  and 
took  no  more  goods  upon  the  house  and  garden  and 
the  close  respectively,  than  were  sufficient  to  satisfy 
the  rent  in  arrear  for  each  respectively.  In  substance, 
therefore,  he  was  right;  but  then  it  is  objected  that 
he  made  the  distress  as  a  joint  distress  for  the  aggre- 

(a)  8  a  2?.  N,  3.  449. 
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gate  rent.  Now  it  cannot  be  disputed  that,  if  rent  b  1860. 
due  to  a  landlord  for  close  A.  and  other  rent  for  close  Phillips 
B.J  and  he  distrains  on  close  A.  for  both  rents,  or  vice  y^^m^n. 
versa,  the  distress  is  illegal  But  if  he  in  fact  dis- 
trains upon  each  close,  for  the  rent  due  for  each,  and 
takes  no  more,  in  each,  than  is  enough  to  satisfy  the 
respective  separate  rents,  he  may  set  himself  right,  when 
he  comes  to  make  avowry,  if  he  has  committed  any  irre* 
gularity.  In  the  case  cited  by  Mr.  QiMitn,  Bedford  v. 
Warden  of  Sutton  Coldfield  (a),  the  distress  was  made 
on  one  property  for  the  aggregate  amount  of  a  rent- 
charge  due  in  separate  sums  from  that  and  other  pro- 
])erties.  So,  here,  had  the  defendant  distrained  on  the 
house  and  garden  for  rent  due  not  only  for  the  house 
and  garden  but  also,  separately,  for  the  close,  he  would 
have  been  clearly  wrong,  and  could  not  have  remedied 
the  error  by  avowry.  That  however  is  not  the  present 
case.  The  defendant  took  goods  on  each  close  for  rent 
in  arrear  for  each  close  respectively  on  which  the  goods 
were  taken.  His  avowries  state  the  matter  according  to. 
the  actual  fact ;  and  all  that  the  plea  in  bar  sets  up  in 
answer  is  that,  at  the  time  of  the  distress,  the  defendant 
said  that  he  took  it  as  a  joint  distress  for  one  aggregate 
rent     That  however,  if  true,  is  no  answer  at  all. 

Crompton  J.  The  plaintiff,  by  the  declaration,  com- 
plains that  the  defendant  took  certain  goods  of  his  in 
closes  A,  and  B.  To  this  the  defendant  avows  that  he 
took  the  goods  in  ^.  as  a  distress  for  rent  due  to  him 
for  A.9  and  the  goods  in  B.  as  a  distress  for  rent  due  to 
him  for  B.     The  plaintiff  answers,  in  effect,  by  the  plea 

(a)  3  a  A  i^.  8.  449. 
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I860.  in  bar;  ''You  did  in  fact  what  you  allege  id  the 
Pbillips  avowries ;  but  in  form  you  made  one  joint  distress  for 
WBinxD.  ^^  ^^^  rents."  The  plea,  therefore,  admitting  that  the 
defendant  was  justified  in  taking  the  goods,  raises  the 
question  whether  he  deprived  himself  of  his  justification 
because  he  chose  to  say  that  he  took  them  bb  a  joint 
distress.  That  is  the  old  question,  whether  a  man  can 
distrain  for  one  cause  and  avow  for  another.  It  is  settled 
law  that  he  can,  and  that  a  wrong  distress  may  be  cured 
by  a  right  avowry.  If  the  plaintiff  disputes  the  &cts 
stated  in  the  avowries,  he  should  have  traversed  them. 
Upon  the  pleadings  as  they  stand,  he  admits  that  the 
distress^  through  wrong  in  form,  was  right  in  substance. 

(Hill  J.  was  absent) 

Blackbubn  J.  The  avowries  are  perfectly  good  as 
they  stand.  [His  Lordship  read  them.]  The  plaintiff's 
plea  in  bar  to  them  admits,  in  effect,  that  there  was,  as 
stated  in  the  avowries,  rent  in  arrear  in  respect  of  each 
of  the  separate  demises,  but  objects  that  the  defendant 
did  not  make  a  separate  and  distinct  distress  upon  the 
one  close  for  the  rent  in  arrear  for  it,  and  also  a  separate 
and  distinct  distress  upon  the  other  close  for  the  rent  in 
arrear  for  it,  but  made  and  took  one  joint  distress  for 
the  several  arrears.  This  raises  the  question  whether, 
the  defendant  having  full  right  and  power  to  distrain  on 
the  goods  in  each  dose  as  he  did,  the  whole  proceeding 
was  nevertheless  invalidated  because  he,  at  the  time  of 
distraining,  declared  a  reason  different  from  the  proper 
one,  and,  probably,  at  that  time  thought  the  reason 
given  to  be  the  true  and  sufficient  reason.  The  author- 
ities are  clearly  against  such  a  proposition.      Lord  Holt, 


XXIIL   VICTORIA. 


811 


for  instance,  in  GrenvUle  v.  The  Cottegeof  Phyndana  {a\  i860, 
says,  "If  one  distrRin  for  an  iSfojostifiable  cause,  yet,  philliw 
wlien  be  comes  to  avow,  he  need  not  insist  on  the  cause  ^^i^io 
for  which  he  had  distrained,  but  may  justify  for  any 
lawful  cause."  The  authorities  cited  contril  by  Mr. 
Quoin  do  not  touch  the  point  In  Rogers  ▼•  Birh' 
mire  (b)  the  present  question  was  not  raised;  all  that 
was  decided  being  that  the  taking  of  goods  on  one  set 
of  demised  premises  as  and  for  a  distress  for  rent  in 
arrear  in  respect  of  other  premises  separately  demised, 
cannot  (as  it  clearly  cannot)  be  justified.  Bedford  v. 
Warden  of  Sutton  Col4/ield  (c)  was  not  an  action  of 
trespass;  and  was  a  case  stated  without  pleadings.  The 
question  there  was  whether,  it  turning  out  that  the 
plaintiff  was  not  the  person  from  whom  all  the  rent  for 
which  the  defendant  had  distrained  and  levied  upon  him 
;  was  due,  the  fact  that  the  plaintiff  owed  only  a  part  of 
the  rent  gave  him  a  right  of  action  against  the  defend- 
Wt,  The  Court  of  Commpn  Pleas  held,  very  properly, 
that  the  action  was  maintaioable.  But  the  decision  was 
pot  that  the  distress  was  illegal  altogether,  and  really 
does  not  touch  the  present  case. 

Judgment  for  the  defendant 

(a)  12  Mod,  380. 

(b)  Co.  imp.  Hdrdw.  245 ;  A  C.  2  Sir.  1040. 
(e)  3  a  B.  N.  8.  449. 
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Ward  and  Another  against  The  South-Eastern 
Railway  Company. 


/^ASE  stated  by  consent  and  by  order  of  CromptonJ.^ 
after  writ  and  without  pleadings. 
The  writ  of  summons  was  indorsed  with  a  notice  of 
claim  for  a  mandamus^  under  The  Common  Law  Proce- 
dure Act>  1854y  sect.  68^  to  the  defendants,  "  to  cause 


By  the  Acts 
of  Parliament 
incorporating 
and  regulating 
defendants, 
a  railway 
Company, 
they  were 
required  to 

keep  a  register  an  entry  to  be  made  in  the  book  of  the"  defendants' 

of  the  pro-  " 

prietors  of 

stock  in  the  Company;  each  proprietor  was  empowered  to  trusfer  his  stock  by  a  pre- 
scribed form  of  transfer,  executed  by  the  transferor  and  the  transferee;  and  each 
transfer  was  to  be  registered  by  defendants,  the  tnuisferee  to  take  no  interest  until  sndi 
registration. 

A  judgment  obtained  by  defendants  against  one  Mary  Ann  Irving,  a  widow,  in  Mai/t 
1857,  heme  still  unsatisfieo,  she  in  the  following  October  furnished  amamed  wonuui,  named 
Dunlop,  with  money  to  buy  stock  for  her  in  defendants'  Company.  On  14th  Odcber, 
Dunlop  bought  the  stock,  and  took  and  signed  a  transfer  of  it,  which  was  in  due  fbim, 
in  the  name  of  Ann  WaUan,  widow.  Defendants  registered  this  transfer,  and  trans- 
ferred the  stock  into  that  name.  On  29th  August,  18o8,  Dunlop,  by^  Irving'^  directionfi, 
resold  the  stock  in  the  name  of  Watson.  Plaintiffs  then  purchased  it  boiul  fide,  and  in 
the  belief  that  Dunlop's  name  was  Watson,  and  that  she  was  a  widow.  A  formal  transfer 
from  Dunlop,  by  that  name  and  description,  to  plaintiff  was,  on  10th  September,  1858, 
registered  by  defendants,  and  the  stock  transferred  into  plaintiffs*  names.  Dunlop  -j^edd 
over  to  Irving  the  money  received  from  plaintiffs  for  the  stock.  Both  in  ^e  original 
purchase  and  in  the  resale,  Dunlop  acted  without  her  husband's  knowledge  or  inter- 
vention, and  in  collusion  with  and  for  the  sole  benefit  of  Irving,  in  order  to  nreveot 
defendants  from  satisfying  their  judgment.  Defendants  believed  both  transactions  to 
be  bou&  fide,  and  that  Dunlop  was  the  person  whom  she  represented  herself  to  be.  On  6th 
Sepf^m^n',  1858,  Irving,  who  had  not  then  received  from  Dunlop  the  money  paid  by 
|)laiutiif^  for  the  stock,  petitioned  the  Insolvent  Court,  and  the  next  day  that  Court  made 
%  yc'Si^m^  order.  On  17th  September,  1858,  defendants  first  discovered  the  real  state  of 
facta.  On  21  st  October,  1858,  they  cancelled  the  entry  in  their  books  of  the  transfer  of 
Iboi  fitock  to  plaintifib,  and  transferred  the  stock  into  the  name  of  Irnng*s  assignee 
ftp^Kiint^d  by  uie  Insolvent  Court.  Thereupon  plaintiffs  brought  this  action,  in  which 
ih&Y  claimed  a  mandamus  to  defendants  to  register  the  transfer  to-  them,  and  to  enter 
tbesr  iiames  as  proprietors  of  the  stock. 

On  a  case  statea,  after  writ  and  without  pleadings,  setting  out  the  above  fiicts:  held, 
ibat  I'luintiffs  were  entitled  to  be  replaced  on  the  register,  no  fraud  on  their  part  being 
fihewn.  nod  they  having  a  title  (whether  legal  or  merely  equitable  was  immaterial)  to 
t)it»  tiock.  That  their  names,  having  been  once  placed  by  defendants  on  the  register, 
wer^  not  removable  therefrom  at  the  mere  will  of  defendants,  but  only  on  proof  (of 
which  there  was  none)  of  a  better  title  in  some  other  person. 
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Company  '*  kept  for  that  purpose^  of  a  transfer  to  the 
plaintifis  of  600/.  consolidated  stock  of  the  said  Com- 
pany, being  part  of  900/.  consolidated  stock  now  or  lately 
standing  in  the  name  otAnne  Watson  in  the  books  of  the 
said  Company ;  and  to  cause  the  names  of  the  plaintifis 
to  be  entered  in  the  register  book  of  proprietors  of  con- 
solidated stock  in  the  said  Company  as  the  proprietors  of 
6Q0h  consolidated  stock  in  the  said  Company;  and  to  cause 
a  certificate  or  ticket,  with  the  common  seal  of  the  said 
Company  aflBxed  thereto,  to  be  delivered  to  the  plaintifis, 
specifying  the  consolidated  stock  to  which  the  plaintifis 
are  entitled  in  the  said  Company.** 

The  defendants  are  incorporated  by  the  name  of  The 
South'JEastem  Railway  Company  by  stat.  6  &,  7  fF.  4.  c. 
Izxv.  (a),  and  by  that  statute  and  also  by  stat.  6  &  7  Vict. 
e.  li.  (b)  the  afiairs  of  the  Company  are  regulated. 
Copies  of  these  statutes  respectively  were  to  be  taken  as 
part  of  the  case;  and  the  attention  of  the  Court  was 
principally  directed  to  the  109th,  110th,  111th,  112th, 
118th,.  119th  and  120th  sections  of  the  first  mentioned 
statute,  and  to  the  30th,  3l8t,  32nd,  33rd,  34th  and  35th 
sections  of  the  statute  secondly  mentioned.  Of  these, 
it  is  deemed  sufiicient  to  set  out  the  substance  of  the 
following  sections  alone. 

By  stat.  6  k  7  fF.  4t.  c.  Izxv.  a.  109.,  the  names  of  the 
proprietors  in  the  Company  are  from  time  to  time  to  be 
entered  in  a  book,  and  a  certificate,  under  the  seal  of 
the  Company,  is  to  be  delivered  to  each  proprietor,  on 

(a)  Local  and  personal,  public.  "An  Act  for  making  a  railway  from 
The  London  and  Croydon  Bailway  to  Dotfer,  to  be  called  Tke  South" 
Eastern  Railway  " 

{h)  Local  and  personal,  public.  "An  Act  to  enable  The  South-Eastern 
Railway  Company  to  extend  the  line  of  their  railway  into  the  town  of 
Dover  ;  and  to  confer  other  powers  and  privileges  on  the  said  Company." 
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demand,  specifying  the  Bhare  or  shares  to  which  he  is 
entitled,  on  payment  of  2«.  6dL ;  and  such  certificate  is  to 
be  admitted  in  all  Courts  as  primft  facie  evidence  of  title. 
By  sect  120,  the  proprietors  of  shares  in  the  under- 
taking, their  executors,  &&,  are  empowered  **  to  sell  and 
dispose  of  any  shares  to  which  they  shall  be  entitled, 
subject  to  the  rules  and  conditions  herein  mentioned, 
and  the  form  of  conveyance  shall  be  by  writing,  duly 
stamped,  and  may  be  in  the  following  words  or  to  the 
like  effect,  varying  the  names  and  descriptions  of  the 
contracting  parties  as  the  case  may  require  (that  is  to 
say) :  *I,  A.  i?.,  of  ,  in  consideration  of  the  sam 

of       paid  to  me  by  C  27.  of  ,  do  hereby  asogn 

and  transfer  to  the  said  C  V.  share  ,  numbered 
of  and  in  TTie  South-EoBiem  ItaUway  Ccmpamy^  to  hold 
to  the  said  C  D-f  hb  executors,  &c.,  subject  to  the 
several  conditions  on  which  I  held  the  same  immediately 
before  the  execution  hereof;  and  I,  the  said  C  2>.,  do 
hereby  agree  to  accept  and  take  the  siud  share  ,  sub- 
ject to  the  conditions  aforesaid.  As  witness  our  hands 
and  seals  the        day  of  •'    And  on  every  such 

sale  the  deed  or  conveyance  (being  executed  by  the  seller 
and  purchaser)  shall  be  kept  by  the  Company,  or  by 
some  secretary  or  clerk  of  the  Company,  who  shall  enter 
in  some  book  to  be  kept  for  the  purpose  a  memorial  of 
such  transfer  and  sale,  and  indorse  the  entry  of  such 
memorial  on  the  deed  of  sale  or  transfer,  for  which  entry 
and  indorsement  2«.  6dl  and  no  more  shall  be  pmd  to  the 
Company ;  and  the  Company,  or  some  secretary  or  clerk 
as  aforesaid,  is  hereby  required  to  make  such  entry  or 
memorial  accordingly;  and,  on  demand,  to  make  an  in- 
dorsement of  such  transfer  on  the  back  of  the  certificate 
of  each  share  so  sold,  and  deliver  the  same  to  the  purcba- 
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ser  for  his  secuiitj,  for  which  indorsement  no  more  than 
2s,  6d.  shall  be  paid ;  and  sach  indorsement  being  signed  by 
such  secretary  or  clerk,shall  be  considered  in  every  respect 
the  same  as  a  new  certificate ;  and  until  such  memorial 
shall  have  been  made  and  entered  as  before  directed,  the 
seller  thereof  shall  remain  and  be  held  liable  for  all  future 
calls,  and  the  purchaser  shall  have  no  part  or  share  of  the 
profits  of  the  undertaking,  nor  any  interest  in  respect  of 
such  share  paid  to  him,  nor. any  vote  in  respect  thereof 
as  a  proprietor  in  the  undertaking." 

StaL  6  &  7  Vici.  e.  IL  s.  32.  empowers  the  Company  to 
consolidate  shares.  Sect.  33  enables  the  proprietors  of  the 
consolidated  stock  to  transfer  it  in  the  same  manner  and 
subject  to  th^  same  r^ulations  as  former  shares  might 
have  been  transferred  under  the  former  Act  By  sect.  34| 
*'  The  form  of  transfer  of  shares  in  the  consolidated  stock 
may  be  in  the  following  words,  or  to  the  like  effect  (that 
is  to  say) :  ^I,A.  J3.,  of  ,  in  consideration  of  the 

sum  of  £        paid  to  me  by  C.  V.  of  ,  do  hereby 

transfer  to  the  said  C.  D.£  consolidated  stock  of  and 
in  The  South-Eastern  Raihoay  Company^  standing  in  my 
name  in  the  books  of  the  Company  {or  part  of  the  stock 
standing  in  my  name  in  the  books  of  the  Company),  to 
hold  unto  the  said  C.  Z>.  his  executors,  &c.,  subject  to 
the  several  conditions  on  which  I  held  the  same  imme- 
diately before  the  execution  hereof;  and  I,  the  said  C.  D.^ 
do  hereby  agree  to  accept  and  take  the  said  stock  sub- 
ject to  the  conditions  aforesaid.  As  witness  our  hands 
the  day  of  ."*    SecU  35  enacts  that  **The 

Company  shall,  from  time  to  time,  after  consolidation, 
cause  the  names  of  the  several  parties  interested  in  the 
consolidated  stock,  with  the  amount  of  interest  therein 
possessed  by  them  respectively,  to  be  entered  in  a  book 
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to  be  kept  for  the  purpose,  and  to  be  caUed  The  Register 
Book  of  IVoprietors  of  ConaoUdated  Stock,  which  book 
shall  be  accessible  at  all  reasonable  times  to  the  seteral 
proprietors.** 

Pursuant  to  these  enactments,  or  some  of  them, 
proper  books  are  kept  by  the  defendants  wherein  the 
transfers  that  are  made  from  time  to  time  of  the  stock 
and  funds  of  the  Company  are  registered,  and  entries 
and  registers  are  made  of  the  names  and  residences  of 
the  several  persons  who  from  time  to  time  are  deemed  to 
be  the  owners  and  proprietors  of  such  stock  and  funds; 
to  whom  certificates  of  such  ownership  and  property  are 
issued  from  time  to  time  by  the  defendants,  under  the 
seal  of  the  Company.  . 

In  the  year  1857,  an  action  was  brought  against  the 
defendants  by  one  Mary  Ann  Irving,  of  Manchester, 
widow,  in  the  Court  of  Queen's  Bench;  which  was  tried 
at  the  Spring  Assizes  at  Liverpool,  in  that  year,  when  a 
verdict  was  found  for  the  defendants.  On  2nd  Mey,  in 
the  same  year,  the  defendants  obtained  judgment  against 
the  said  AL  A.  Irving,  in  the  same  action,  for  the  sum 
of  392/.  Ss,,  being  the  amount  of  their  costs  of  suit;  but, 
in  consequence  of  the  concealment  of  the  person  and 
property  of  the  said  M,  A,  Irving,  the  defendants  were 
wholly  unable  to  obtain  any  benefit  firom  their  said  judg- 
ment until  12th  August,  1858,  when  the  said  Af.  A.  Irving 
was  arrested  by  the  sheriff  of  Lancashire,  and  imprisoned 
in  the  gaol  of  Lancaster,  under  a  writ  of  ca.  sa.,  dated 
5th  October,  1857,  duly  issued  at  the  suit  of  the  de- 
fendants in  execution  of  their  said  judgment.  During  the 
period  which  elapsed  between  the  obtdning  of  the  said 
judgment  by  the  defendants,  and  the  s^d  arrest  of  M.  A. 
Irving,  she  was  possessed  of  asum  of  556/.,  which,  in  October, 
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1857,  she  placed  in  the  handa  of  one  Anna  Blackwood 
Dunlop,  the  wife  of  one  Huffh  Graham  Dunlop^  of  Man- 
Chester,  warehonsemany  with  instructions  to  purchase  for 
her  therewith  such  an  amount  of  the  stock  of  7^e  Soui/i-' 
Eastern  Railway  Company  as  could  be  procured  for  that 
^sum.  In  pursuance  of  these  instructions,  the  said  A.  B. 
JDunlop,  on  or  shortly  before  14th  October,  1857,  called 
upon  one  John  Fildes,  of  Manchester,  stock  and  share 
broker,  to  whom  she  was  personally  unknown,  and,  stating 
to  him  that  her  name  was  Ann  Watson,  and  that  she  was 
a  widow,  residing  at  No.  14,  Dorset  Street,  Hulme,  Man^ 
Chester,  requested  him  to  purchase  900L  consolidated 
stock  of  the  said  Company.  Accordingly,  on  14th 
October,  1857,  FSdes  purchased,  as  requested,  900/.  con- 
solidated stock  of  77ie  South-Eastern  Railway  Company, 
and  prepared  the  regular  deed  of  transfer  thereof,  in 
order  that  the  same  might  be  executed  by  the  said  A,  B, 
Dunlop,  BO  representing  herself,  as  aforesaid,  as  ^nn  Wat^ 
son  ;  and  she  was  accordingly  described  in  the  said  deed 
of  transfer  as  Ann  Watson,  of  No.  14,  Dorset  Street, 
Hulme,  Manchester,  widow.  She  then  executed  the  said 
deed  of  transfer,  by  and  in  the  name  of  Ann  Watson ; 
and  she  then  paid  to  the  said  John  FUdes  the  sum  of 
556/.,  being  the  amount  of  the  purchase  money  of  the 
said  stock,  in  the  same  moneys  she  had  received  from 
the  said  Mary  Ann  Irmng  as  aforesaid  On  2\st  Octeher, 
1857,  the  said  900/.  consolidated  stock  of  the  said  Com- 
pany was  transferred  in  the  books  of  the  Company  into 
the  name  of  Ann  Watson,  of  Manchester,  widow ;  and 
was  so  standing,  and  the  name  of  Ann  Watson,  of  Afait- 
cluster,  widow,  appeared  in  the  books  of  the  Company, 
as  the  name  and  description  of  the  proprietor  thereof, 
at  the  time  of  the  said  arrest  and  imprisonment  of  the 
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said  M.  A.  Irving.  The  purchase  of  the  said  stock  by  the 
said  A.  B.  Dunlop  was  made  solely  with  the  mooey  and 
for  the  benefit  and  on  the  account  of  the  said  M.  A.  Irnaff» 
atid  the  sidd  A»  B.  Dunlop  and  M.  A.  Irving  were  therein 
acting  in  collusion  together,  with  intent  to  prevent  the 
defendants  from  recovering  out  of  the  said  sum  of  556// 
their  said  judgment  debt  The  original  or  maiden  name 
of  the  said  Jf  .  A,  Irving  was  Watson.  Both  the  said  Joftji 
Fildes  and  the  defendants  believed,  at  the  time  as  well  of  the 
purchase  as  of  the  transfer  of  the  stock,  that  the  whole 
transaction  was  entirely  bong  fide,  that  the  name  of  the 
said  A.  B,  Dunkp  was  Ann  Watson^  and  that  she  was  a 
widow.  The  said  J7.  G.  Dunlop,  the  husband  of  the  sud 
A.  B.  Dunlop,  was  not  in  any  way  a  party  or  privy  to  the 
acts  of  his  wife,  either  in  the  purchase  or  in  the  transfer 
of  the  stock.  Afterwards,  the  said  A.  B.  Dunk^t  still 
representing  that  her  name  was  Ann  JVatmn,  and  that 
she  was  a  vridow,  requested  the  said  tToAii  Fikki  to  raetl 
the  said  90(M1  consolidated  stock ;  and  accordingly  on  or 
about  89th  August,  1858,  upon  the  Stock  Exchange  at 
Manchester,  Hides  sold  part  of  the  stock,  namely  fiOOL 
stock,  to  the  plaintifis,  Benjamin  Ward  and  Daoid  Ntben, 
and  the  remdue  of  the  said  900/.  stock,  namely  300/.  stock, 
toone  John  LingardBoss.  On  31st  Ai^H,  1858,  the  said 
A.  B.  Dunlop,  still  representing  that  her  name  was  Ann 
H^a&oft,  and  that  she  wasawidow,ezecuteda  deed  of  transr 
fer  of  the  said  600/.  consolidated  stock  to  the  plaintiflh,  and 
upon  the  same  day  she  also  executed  a  deed  of  transfer  of 
the  said  300/.  consolidated  stock  to  the  said  John  Lingard 
Boss.  Each  of  those  deeds  was  executed  by  her  in  the 
name  of  Ann  Watson,  who  was  therein  described  as  a 
widow.  And  thereupon  the  said  John  Fildes,  still 
believing  that  the  said  representation  and  description  of 
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the  said  A.  B,  Dunlop  were  true,  then  delivered  to  her 
the  sum  of  644JL  78.  Qd.,  being  the  proceeds  of  the 
sale  of  the  900/.  consolidated  stock.      Of  this  sum  of 
644i  7s.  6(1.  a  portion  was  forthwith  handed  over  by  the 
said  A.  B.  Dunlop  to  the  said  M.  A.  Irving^  who  then 
remained  a  prisoner  as  aforesaid  in  the  gaol  of  Lancaster  ; 
and  who,  previously  to  her  so  receiving  the  said  portion 
of  the  said  sum  of  644/.  7s.  6dl,  that  is  to  say,  on  6th 
September,  18SS,  had  petitioned  the  Court  for  the  Relief 
of  Insolvent  Debtors  for  her  discharge,  and  had  also,  on 
7th  September,  1858,  filed  her  schedule,  as  directed  by 
the  statute  in  such  case  made  and  provided,  without 
making  any  mention  therein  either  of  the  said  consolidated 
stock  or  of  any  of  the  transactions  relating  thereto,  or  of 
any  money  derived  therefrom.    The  vesting  order  of  the 
Insolvent  Court,  vesting  the  estate  and  effects  of  the 
said  M.  A.  Irving  in  the  provisional  assignee  of  the 
Court,  was  made  and  bears  date  on  7th  September ^  1858. 
The  residue  of  the  said  sum  of  644/.  7s.  6d.  was  after- 
wards disposed  of  by  the  said  A.  B.  Dunlop  according 
to  the  directions  of  the  said  M.  A.  Irving.    The  deed 
of  transfer  of  the  600L  consolidated  stock  to  the  plain- 
tiffs, as  the  same  had  been  executed  by  the  said  A.  B. 
Dunlop  in  manner  aforesaid,  having  been  forwarded  by 
the  plaintifls  to  the  defendants  for  registration,  was,  on 
10th  September i  1858,  received  by  the  defendants,  who 
thereupon  registered  the  transfer,  and  transferred  the 
said  sum  of  600/L,  consolidated  stock,  from  the  name  of 
Ann  Watson,  in  which  it  was  then  standing  in  the  books 
of  the  Company,  to  the  names  of  the  plaintifls,  who 
were  entirely  ignorant  of  any  fraud  or  misrepresentation, 
and  still  believed  that  the  whole  transaction  was  valid 
and  regular  and  bonfi  fide.    A  certificate  of  proprietor- 
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1860.  ship  of  the  same  stock  was  prepared  by  the  defendants 
yf^  in  the  names  of  the  plaintifls,  but  baa  never  been 
Sooth-  delivered  to  them  or  either  of  them.  On  17th  September^ 
^^^  1858,  the  defendants  first  became  acquainted  with  the 
Compaoy.  facts  before  stated,  relative  to  the  purchase  of  the  said 
900/.,  consolidated  stock,  by  the  said  A.  B.  Dunlop,  and 
the  subsequent  sale  thereof  by  her.  And  upon  the 
hearing  of  the  petition  of  the  said  M.  A.  Irving^  at  the 
County  Court  of  Lancaster,  on  24th  September,  1858, 
the  defendants  appeared  by  counsel  to  oppose  her  dis« 
charge,  when  she  admitted  all  the  facts  aforesaid  to  be  true, 
but  refused  to  state  what  she  had  done  with  the  portion  of 
the  proceeds  of  the  sale  which  had  been  handed  to  her,  as 
aforesaid,  by  the  said  A.  B.  Dunlop,  or  what  directions 
she  had  given  to  the  said  A.  B.  Dunlop  for  the  disposal  of 
the  residue  thereof.  Whereupon  she  was  remanded  to 
prison,  and  Mr.  Robert  Ivere  Cox,  of  Greenwich,  clerk  to 
The  South' Eastern  Railway  Company,  was,  by  order  of 
the  Court,  appointed  assignee  of  her  estate  and  effects, 
and  he  thereupon  accepted  the  appointment,  and  signed 
a  memorandum  of  such  acceptance  in  the  margin  of  the 
order;  and,  on  21st  October,  1858,  he  delivered  to  the 
defendants  a  statutable  declaration  that,  by  virtue  of 
such  appointment  and  his  acceptance  thereof,  '*  the  sum 
of  900/.  S&uth^Eastem  RaUway  Consolidated  Stock, 
now  standing  in  the  name  oi  Ann  Watson,  described 
as  of  14,  Dorset  Street,  Huhne,  Manchester,  widow,"*  had 
''been  passed  to  and"  was  ''now  vested  in" him  as  the 
assignee  of  M.  A.  Irving.  Whereupon  the  defendants 
cancelled  the  entries  which  had  been  made  in  their 
books,  transferring  the  said  sum  of  600/L  consolidated 
stock  to  the  names  of  the  plaintifls ;  and  they  then  trans- 
ferred in  their  books  the  whole  of  the  900^1  consolidated 
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stock  to  the  name  of  the  said  Robert  Ivers  Cox,  as  such 
assignee  as  aforesaid.  The  defendants  had  since  been 
requested  by  the  plaintiffs  to  register  the  transfer  of 
600il  consolidated  stock  of  the  Company  to  them,  in  the 
books  of  the  Company,  and  to  place  the  plaintifls*  names 
in  the  books  of  the  Company  as  the  registered  proprietors 
of  that  stock ;  which  the  defendants  wholly  refused  to  do. 
A  like  request  had  also  been  made  to  the  defendants,  by 
John  Lingard  Ross,  to  register  the  transfer  to  him  of  the 
300/.  consolidated  stock ;  which  the  defendants  had  met 
by  a  like  refusal. 

The  question  for  the  opinion  of  theCourt  was, Whether, 
under  all  the  above  circumstances,  and  having  regard  to 
the  said  two  Acts  of  Parliament,  and  more  especially  to 
the  sections  thereof  above  referred  to,  the  plaintiffs  were 
entitled  to  maintain  the  action,  and  to  compel  the  defend- 
ants  to  register  the  transfer  so  made  to  the  plaintifls  as 
aforesaid,  and  to  place  their  names  in  the  books  of  the 
Company,  as  the  registered  proprietors  of  the  said  600L 
consolidated  stock  of  the  Company. 

If  the  Court  should  be  of  opinion  in  the  affirmative, 
judgment  was  to  be  entered  for  the  plaintifls  for  the 
amount  of  the  dividends  accrued  due  on  the  600/.  con- 
solidated stock  up  to  the  time  of  the  entry  of  the  judg- 
ment, with  taxed  costs.  And  a  writ  of  mandamus  was  to 
be  issued,  to  the  eflect  prayed  by  the  indorsement  on  the 
writ  of  summons.  But  if  the  Court  should  be  of  opinion 
in  the  negative^  judgment  was  to  be  entered  for  the 
defendants,  with  taxed  costs. 
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Badeley,  for  the  plaintiffs.  The  question  is,  whether 
a  person  purchasing  the  stock  of  a  Company,  bon&  fide 
and  for  valuable   consideration,  at  the  market  price, 
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and  in  the  ordinary  manner^  is  to  lose  it  becanse  of 
an  antecedent  fraud  by  the  vendor  upon  the  Company. 
No  valid  reason  can  be  suggested  why  the  vendee's  tide 
to  the  stock  should  be  affected  by  such  fraud,  to  which 
he  was  no  party,  and  of  which  he  knew  nothing.  [CiocA- 
bum  C.  J.  Mrs.  Dunlap,  of  whom  the  plaintifls  bought 
the  stocky  was  entered  on  the  Company's  roister  in  a 
fiilse  name  and  as  a  widow ;  whereas,  as  it  turns  out,  she 
was  a  married  woman.  As  such,  could  she  transfer  any 
title  to  the  plaintifls?]  It  is  too  late  for  the  Company  to 
raise  the  question  of  title.  They  are  estopped  by  their 
conduct  in  having  put  Mrs.  Dunlop  on  the  register  as 
Mrs.  fVaUon^  and  as  a  widow.  They  were  bound  to 
make  inquiry  into  the  truth  of  her  description  of  herself, 
before  taking  that  step.  By  registering  her  as  they  did, 
they  enabled  her  to  sell  the  stock  to  the  pluntiflb ;  and 
have,  moreover,  ratified  that  sale  by  registering  the 
transfer  from  her  to  the  plaintiffs.  But,  in  iact,  Mrs. 
Dunlap's  husband  never  had  any  title  to  the  stock ;  his 
wife  having  acted  throughout  the  transaction  as  a  mere 
agent  for  Mary  Ann  Irving,  [Blackburn  J.  The  wife 
could  not  make  her  husband  a  shareholder,  without  his 
authority.] 

The   Court  here  called  upon   T.  Jan/ts  (Northern 
Circuit),  contra. 


T.  J(me$t  for  the  defendants.  The  plaintifis  have  no 
title  to  the  stock.  The  vesting  order  in  Irmng^s  insol- 
vency was  made  on  7th  September^  1858  ,  but  the 
transfer  of  the  stock  from  Mrs.  Dunlop^  or  Watson^  to 
the  plaintiffs  was  not  registered  by  the  defendants  till 
the  10th  of  that  month.  At  that  date,  therefore,  Mrs. 
Dunlop,  assuming  her  position  to  have  been  that  of  a 
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mere  agent  for  Irving^  had  no  longer  authority  to  assign 
the  stock,  and  the  defendants  are  not  estopped  by  their 
registration  of  the  assignment.  The  principal  point, 
however,  upon  which  the  defendants  rely  is,  that  Mrs. 
Dunlop,  being  a  married  woman,  could  transfer  no  in- 
terest whatever  in  the  stock  to  the  plaintifis.  The  form 
of  conveyance  of  shares  given  in  stat.  6  &  7  W.i.c.  Ixxv. 
B,  120.  and  that  of  transfer  given  in  stat  6  &  7  Vict.  c.  li. 
«.  34.,  both  contemplate  a  transfer  by  a  vendor  who  has 
a  good  title  to  make  it,  which  a  married  woman  cannot 
have*  [^Cockbum  C.  J.  Would  not  a  Court  of  equity, 
under  the  circumstances  in  this  case,  compel  Mr.  Dunlop 
to  join  in  perfecting  the  transfer  to  the  plaintiffs,  if  his 
intervention  is  necessary  to  its  validity?  Moreover,  as* 
Burning  that  the  plaintifis  have  only  an  equitable  title,  is 
it  open  to  the  defendants  to  question  that  title,  after 
registering  it?]  If  a  Court  of  equity  would  interfere  to 
perfect  the  plaintiffs'  title,  it  would  do  so  only  subject  to 
all  the  equities  of  the  various  parties.  [Crompton  J.  I 
have  always  thought  that  a  Company  cannot  alter  or 
cancel  the  registration  of  a  transfer  of  shares,  when 
once  made.]  Hare  v.  London  and  North  Western  Rail- 
way Company  (a)  is  a  recent  authority  to  the  contrary. 
Suppose  that  a  Company  registers  a  forged  transfer,  can 
it  be  said  that  they  may  not  rectify  the  mistake  on  dis- 
covering the  forgery  ?  They  cannot  be  liable  both  to  the 
original  shareholder  and  to  the  transferee  under  the 
forgery,  who  has  no  title.  [Crompton  J.  Did  npt  the 
defendants,  by  registering  the  stock  in  the  name  of  Ann 
Watson,  widow,  in  effect  make  a  representation  that  there 
was  such  a  person,  and  that  she  was  the  proprietor,  such 
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that  a  reasonable  man  would  believe  that  it  was  meant 
that  he  should  act  upon  it ;  and  are  they  not,  therefore, 
within  the  principle  laid  down  in  Freeman  v.  Cooke  {a\ 
estopped  from  denying  the  truth  of  that  representation, 
as  against  the  plaintiffs,  who  have  altered  their  position 
by  acting  upon  it  as  true  ?]     In  putting  the  name  of 
Ann  WaUon  on  the  register,  the  defendants  performed 
a  mere  ministerial  act ;  and  they  by  no  means  thereby 
warranted  her  title  to  the  stock  to  be  a  good  one.     The 
sole  object  of  registration  is  to  settle  the  tide  of  the 
person  registered  to  be  treated  as  a  shareholder  by  the 
Company,  and  to  receive  dividends;  not  to  warrant  such 
person  as  a  shareholder  to  strangers  who  afterwards  pur- 
chase from  him.     Moreover,  none  but  the  legal  owners 
of  shares  have  a  right  to  be  on  the  register ;  and  although 
the  plaintiffs  were  once  on  it,  their  position  is  now  the 
same  as  though  they  had  never  been  so.     In  order  to 
establish  their  claim  to  be  re-registered,  they  must  snew 
that  they  purchased  from  the  last  legal  owner.     This 
they  fail  to  do ;   for  Mrs.  Dunlop  never  acquired  any 
legal  title  to  the  stock.    Either  she  was,  as  a  feme  covert, 
under  a  disability  to  accept,  in  pursuance  of  stats.  6  &  7 
W.  4.  c.  Ixsv.  8.  120.  and  6  &  7  Vict.  c.  li.  s.  34.,  the 
transfer  to  her  from  the  holders  of  whom  she  bought,  to 
the  validity  of  which  her  husband's  assent  was  requisite ; 
or,  if  that  transfer  had  any  effect,  it  operated  to  vest 
the  property  in  the  stock  in  her  husband,  who  alone  had 
power  to  transfer  it  afterwards.     AH  the  authorities  bear 
out  the  proposition  in  Com.  Dig.  tit.  Baron  and  Feme  {(^^ 
that  **  generally  a  feme  covert  has  no  power  to  make  a 
contract  without  her  husband  ;  and  therefore  such  con- 
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tract  is  absolutely  void.*^  [Cockbum  C.  J.  Conceding 
all  this,  have  not  the  plaintiffs,  by  being  at  one  time  put 
on  the  register,  and  so  acknowledged  by  the  Company 
as  shareholders,  acquired  a  vested  right  to  remain  on  the 
register,  even  though  they  bought  of  a  person  not 
entitled  to  transfer;  unless  fraud  on  their  part,  or  a 
better  intervening  title  in  some  one  else,  is  shewn  ?] 
Hare  v.  London  and  North  Western  Railway  Company  (a) 
shews  that  the  plaintiflis  have  no  such  right,  having  no 
legal  interest  in  the  stock.  [CocKburn  C.  J.  According 
to  your  argument,  the  Company  may  apply  the  dividends 
of  shares  to  their  own  use,  in  every  instance  in  which 
they  can  ascertain  that  the  registered  proprietor  has  no 
legal  title;  and  that,  although  no  one  else  claims  the 
shares  adversely  to  him.]  Stat.  6  &  7  fV,  4.  c.  Ixxv, 
s.  120.  provides  that  no  interest  in  shares  shall  pass  to  a 
purchaser  till  a  memorial  of  the  transfer  and  sale  has 
been  made  and  entered ;  and  that  entry  must  go  for 
nothing  if  the  transfer  is  invalid.  [Cockbum  C.  J* 
Surely  the  Company  cannot  be  permitted  to  cancel  the 
transfer  mero  motu,  after  they  have  registered  it]  If 
not,  it  must  follow  that  they  are  estopped  from  denying 
the  title  of  any  one  who  can  contrive,  by  fraud  or 
forgery,  to  get  on  the  register. 
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CocKBURN  C.  J.  I  am  of  opinion  that  our  judgment 
must  be  for  the  plaintiffs.  We  start  with  the  fact  that 
the  plaintiffs  were  registered  by  the  Company,  the 
defendants,  as  shareholders.  The  question,  therefore, 
which  it  is  necessary  to  decide  is,  whether  the  Company, 
having  once  registered  a  person  as  a  shareholder,  are 
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entitled  proprio  motu  to  strike  him  off  the  register.  I 
am  far  from  saying  that  there  can  be  no  cases  in  which 
this  might  lawfully  be  done;  that  it  could  not,  for 
instance,  be  done  in  cases  of  fraud  or  forgery,  and  the 
like.  But  in  the  present  case  the  plaintiffs  had  a  good 
equitable  right  to  have  their  names  placed  and  retained 
upon  the  register,  although  their  legal  tide  may  possibly 
be  defective.  Can,  then,  the  Company,  haying  chosen 
to  put  upon  the  register  persons  having  a  perfectly  good 
equitable  title  to  be  there,  afterwards  of  their  own  mere 
will  and  pleasure  take  those  persons  off  it,  on  the  simple 
ground  that  there  is  a  flaw  in  their  legal  title?  If  so,  it 
follows  that,  whenever  the  Company  can  pick  a  hole  in  the 
legal  tide  of  a  shareholder,  they  may  remove  his  name  firom 
the  register,  treat  his  shares  as  belonging  to  no  one,  and 
appropriate  them  and  the  dividends  upon  them  to  their 
own  use.  The  argument  for  the  defendants  must  go  to 
that  extent,  and,  resulting  as  it  does  in  such  a  monstrous 
proposition,  cannot  be  supported.  But,  here,  the  Com- 
pany have  done  more  than  remove  the  plaintifis'  names; 
they  have  substituted  for  them  the  name  of  the  assignee 
under  Mary  Ann  hving^s  insolvency.  Now  it  is  clear 
that  she  never  had  any  but  an  equitable  interest  in  the 
stock :  and  her  assignee  would  have  taken  no  greater 
interest  than  she  had,  even  had  she  not  parted  with  it 
before  her  insolvency.  She  had,  however,  before  then, 
parted  with  ir,  and  it  had  become  vested  in  the  plaintifl^; 
so  that  her  assignee,  at  best,  took  an  equity  subsequent 
and  subordinate  to  that  of  the  plaintiffs.  The  Company, 
therefore,  were  clearly  not  justified  in  placing  the  name 
of  the  assignee  on  the  register.  Persons,  as  the  plaintiffs, 
whose  names  are  once  on  the  register,  have  a  right  to 
have  them  retained  there,  unless  the  Company  can  shew 
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a  sufficient  reason  for  taking  them  off;  in  order  to  which 
the  Company  must  establish  either  that  danger  will 
arise  to  themselves  from  the  retention,  or  that  others 
have  a  better  title,  in  law  or  in  equity,  to  the  shares, 
than  the  registered  holders.  In  this  case  the  Company 
has  failed  to  shew  any  such  justification  for  their  con- 
duct 
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Crompton  J.     I  am  of  the  same  opinion.     It  is  suffi- 
cient for  us  to  say  that  the  plaintiffs'  names,  having  been 
put  on   the  register^   cannot  be  taken  off  unless  the 
Company  can  shew  that  some  one  else  has  a  better  title; 
and  the  Company  has  shewn  nothing  of  the  sort.     I  do 
not  mean  to  say  that  there  may  not  be  cases,  cases  of 
fraud   for  instance,   in   which  a  Company   would   be 
justified  in  removing  the  name  of  a  proprietor  from 
their  register.     Having  regard,  however,  to  the  provi- 
sions of  the  present  Company's  Acts  of  Parliament,  it  is 
plain  that  a  person  who  is  once  put  on  the  register 
acquires  thereby  a  status  of  proprietorship,  from  which 
he  can  be  displaced  only  by  some  one  who  has  a  better 
title.     If  it  were  otherwise,  the  Company  might  oust  a 
present  proprietor  by  finding  out  a  flaw  in  the  title  of  a 
previous  holder  seven  or  eight  years  back.     It  is  said 
for  the  defendants  that  Mrs.  Dunlop,  being  a  married 
woman,  could  not  make  a  valid  transfer  of  the  stock  to 
the  plaintifis.     Whether  she  could  or  could  not  do  so  is 
a  point  open  to  question.     Assuming,  however,  that  she 
could  not,  still,  the  defendants,  by  registering  the  transfer 
from  her,  have  acted  as  if  she  could ;  and  I  very  much 
doubt  whether  they  have  not  thereby  estopped  them- 
selves from  now  setting  up  that  she,  as  a  married  woman, 
could  not  transfer.     That,  however,  it  is  unnecessary  to 
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decide.  The  plaintiffs  are  sufficiently  entitled  to  our 
judgment  on  the  ground  that  they  are  in  possession  of 
the  stocky  have  been  registered  as  proprietors  of  it,  and 
cannot  be  ousted  from  their  proprietorehip  and  struck 
off  the  register,  except  by  some  one  who  can  shew  a 
better  title;  and  that  no  such  person  has  appeared. 


(Hill  J.  was  absent.) 


Blackburn  J.  I  am  of  the  same  opinion.  The 
stocky  the  subject  of  the  present  controversy,  was,  in 
October y  1857,  transferred  by  the  then  holder  to  Ann 
Watson^  and  the  transfer,  which  was,  to  all  appearance, 
correct,  was,  in  the  same  month,  registered  by  the 
Company,  the  defendants.  Ann  Watson  continued  or 
the  register  till  10th  September^  1858,  when  the  Com- 
pany registered  a  transfer  in  due  form  from  her  to  the 
plaintiffs.  On  17th  September,  1858,  the  Company  for 
the  first  time  discovered  that  Ann  Watson's  real  name 
was  Dunlop,  that  she  was  a  married  woman,  and  that 
she  had  both  purchased  and  resold  the  stock  without 
her  husband*8  knowledge  or  iutervention,  and  as  a 
trustee  for  one  Mary  Ann  Irving.  Thereupon  they 
stnick  the  plaintiffs'  names  off  the  register  and  substi- 
tuted the  name  of  Irving^s  assignee  in  insolvency,  being 
a  person  who^  at  most,  had  but  an  equitable  interest  in 
the  stock.  Now,  all  that  it  is  necessary  for  us  to  decide, 
in  this  state  of  things,  is,  whether,  after  the  plaintifis 
had  become  possessed  of  the  stock  and  had  been 
formally  registered  as  proprietors,  the  Company  did  not 
stand  to  them  in  a  position  analogous  to  that,  for 
instance,  of  a  tenant  who  has  attorned  to  his  landlord ; 
so  as  not  to  be  justified  in  striking  them  off  the  register 
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on  the  ground  that  their  title  is  bad,  unless  some  one 
else  comes  forward  and  proves  a  title  paramount.  It 
appears  to  me  that  the  Company  are  in  that  position.  I 
do  not  wish  tp  be  taken  as  saying  that  the  Company 
are  absolutely  estopped  from  disputing  the  plaintiffs' 
title,  so  as  to  be  liable  to  them  as  well  as  to  any  one 
who  can  shew  a  title  paramount.  As  to  that  I  say 
nothing;  it  is  sufficient  for  the  purposes  of  mj  judg- 
ment, that  in  the  .present  case  no  such  title  paramount 
has  in  fact  been  shewn. 

Judgment  for  the  plaintiffs. 


1860. 


Ward 

V. 

South- 
east BKN 
Railway 
Company. 


The    Churchwardens    and    Overseers    of 
Saints,     Poplab,     appellants,    against    The 
Clerk  of  the  Peace  for  Middlesex,   respon- 
dent. 


All    WednesdaVf 
Nay  2d. 


/^  ASE  stated  by  consent  and  by  Judge's  order,  under  An  order  of 
^  Stat.  12  &  13  VicL  c.  45.  s.  11.  iuf  reTfr' 

William   Baker,  having  become   chargeable    to   the  ,^^'obtLied 
parish  of  All  Saints,  Poplar,  in  the  county  of  Middlesex,  If^l'^^^^'' 

was,  on  6lh  November,  1839,  sent,  under  an  order  of  by  which  a 

pauper  lunatic 

magistrates,  to  The  Hanwell  Lunatic  Asylum,  as  a  lunatic,  has  been  sent 

to  an  asylum. 

His  maintenance  there  was  paid  by  the  Poplar  Union,  and  adjudging 

on  account  of  the  said  parish  of  All  Saints,  Poplar,  chargeable  to 

which  is  included  in  the  said  Union.      This  continued  thic*h  hels"^ 

found,  on  the 
ground  that 
he  is  not  settled  in  that  parish,  and  that  his  parish  of  settlement  cannot  be  ascertained, 
is  an  interim  and  not  a  final  order.  The  county  is,  therefore,  not  estopped  by  submission 
to  it  from  afterwards  obtaining  orders  of  justices  under  sect.  99,  adiudging  the  pauper 
to  be  settled  in  the  parish  which  obtained  the  first  order,  and  requiring  that  parish  to 
pay  for  his  future  maintenance. 
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1860.        until  27th  October^  1851,  when  the  said  fTiUiam  Baker 
Church-       was,   under  an   order  of  magistrates,  removed  to  the 

Ahis  Saintb,    Lunatic  Asylum  at  Colney  Hatch,  in  the  said  county  of 

^^^^'       MUtdletex.     He  there  remained,  at  the  expense  of  the 

Clerk  oJ^Peace  p^^sh  oi  All  Saints,  Poplar,  until  16th  OcUAer,  1858. 

MiDOLMHL  Before  16ih  October,  1858,  ten  days'  notice  was  given, 
by  the  overseers  of  the  poor  of  the  said  parish  of  All 
Saints,  Poplar,  to  the  clerk  of  the  peace  of  the  said 
county  of  Middlesex,  that  the  said  overseers  would,  at 
the  expiration  of  the  said  ten  days,  apply  to  the  justices 
of  the  peace  for  the  county  of  Middlesex  for  an  order, 
under  the  statute  in  such  case  made  and  provided, 
adjudicating  the  sdd  H^ham  Baker  to  be  chargeable  to 
the  said  county.  On  16th  October,  1858,  the  said  over- 
seers attended  before  the  said  last  mentioned  justices 
and  applied  for  the  last  mentioned  order;  and  J.  W. 
Allen,  attorney  at  law,  attended  on  behalf  of  the  said 
clerk  of  the  peace  and  opposed  the  making  of  the  order, 
on  the  ground  that  the  last  legal  settlement  of  the  said 
W,  Baker  was  in  the  said  parish  of  AU  Saints,  Poplar, 
The  said  justices  inquired  into  the  matter  and  made  an 
order,  adjudicating  the  chargeability  to  the  said  county, 
under  stat.  16  &  17  Vict  c.  97.  s.  98.  After  the  making 
of  the  said  order,  the  treasurer  of  the  said  county  paid 
to  the  guardians  of  the  Poplar  Union,  on  behalf  of  the 
said  parish  of  Ail  Saints,  Poplar,  the  several  sums  of 
money  mentioned  in  the  said  order.  The  said  order  has 
not  been  set  aside  or  interfered  with,  unless  the  Court 
shall  be  of  opinion  that  the  order  hereinafter  mentioned 
interferes  with  it.  On  8th  February,  1859,  the  said 
clerk  of  the  peace  applied  to  two  justices  of  the  peace 
for  the  same  county,  and  obtained  from  them,  ex  parte, 
an   order  adjudicating   the  settlement  of  the  said  H\ 
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Baker  in.  the  said  parish  of  All  SainU,  Poplar,  under        i860. 

Stat.  16  &  17  Vict  c.  97.  s.  99.    An  order  for  the  fufure       ohurch- 

maintenance  of  the  said  JV.  Baker,  and  for  repayment  to  "^^^1^;^^^ 

the  said  treasurer  of  the  said  monies  so  paid  under  the       Poplar,. 

order  of  16  th  October,  1858,  as  aforesaid,  was  also  then  Clerk  of  Peace 

for 

made  under  the  said  last  mentioned  section.  Notice  of  Middusex. 
appeal  was  given,  against  these  orders,  to  the  General 
Quarter  Sessions  of  the  Peace  for  the  county  of  Middle- 
sex. On  16th  October,  1858,  when  the  order  was  made, 
the  said  TV.  Baker  was  settled  in  the  parish  of  All 
Saints,  Poplar,  and  from  that  day  up  to  the  present 
time  the  last  legal  settlement  of  the  said  fV.  Baker  was 
and  is  in  the  said  parish  of  All  Saints,  Poplar,  under  the 
same  settlement 

The  question  for  the  opinion  of  the  Court  was, 
Whether,  inasmuch  as  the  order  of  16th  October,  1858, 
had  not  been  set  aside  or  interfered  with  on  8th 
February f  1859,  the  justices  who  made  the  orders  of  8th 
February,  1859,  had  jurisdiction  to  make  them.  If  the 
Court  should  answer  this  question  in  the  negative,  then 
the  orders  of  8th  February,  1859,  were  to  be  quashed ; 
if  in  the  affirmative,  then  those  orders  were  to  be  con- 
firmed. 

Poland,  for  the  respondent.  The  justices  who  made 
the  orders  of  8th  February,  1859,  had  jurisdiction  to 
make  them.  The  question  turns  on  the  construction  to 
be  put  upon  stat.  16  &  17  Vict.  c.  97.  sects.  98  and  99. 
By  sect  98,  *'  If  any  pauper  lunatic  be  not  settled  in  the 
parish  by  which"  "  he  is  sent  to  any  Asylum,"  "  and  it 
cannot  be  ascertained  in  what  parish"  he  ^*  is  settled," 
the  overseers  of  the  first  mentioned  parish  may  give  ten 
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1860.        days'  notice  to  the  clerk  of  the  peace  of  the  county  in 
Church-       which  such  lunatic  was  found,  to  appear  before  two 
^AuTsAiraf  justices  of  that  county,  who  may  **  inquire  into  the  cir- 
PopLAB,       cumstances  of  the  case,  and"  *'  adjudge"  the  **  lunatic  to 
Cleik  of  Peace  be  chargeable  to  such  county/'  and  order  the  treasurer 
HiDDLxsBz.    of  the  county  to   pay  the   expenses  incurred  in  the 
matter.     Sect    99   enacts   that  *^  If,  after  any  pauper 
lunatic  has  been  sent  to  an  Asylum,''  **  and  has  been 
adjudged   to  be  chai^geable  to  a  county,  such  county 
procure  such  lunatic  to  be  adjudged  to  be  settled  in  any 
parish,  it  shall  be  lawful  for  any  two  justices"  *'  to  make 
an  order  upon  the  guardians  of  the  Union  to  which 
such  parish  belongs"  **  for  payment  to  the  treasurer  of 
the  said  county  of  all  expenses  and  moneys  paid  by  such 
treasurer  as  hereinbefore  is  provided,*'  and  also  for  pay- 
ment of  the  reasonable  charges  of  the  future  maintenance 
of  the  lunatic.      It  should  be  observed  that  sect.  95  pro- 
vides that  ''when  any  pauper  lunatic  is  confined  under 
the  provisions  of  this  Act  he  shall,  for  the  purposes  of 
this  Act,  be  chargeable  to  the  parish  from  which"  **  be 
has  been  sent,  unless  and  until  such  parish  shall  have 
established,  under  the  provisions  herein  contained,  that 
such  lunatic  is  settled  in  some  other  parish,  or  that  it 
cannot  be  ascertained  in  what  parish  such  lunatic  is 
settled.''     It  will  be  contended  by  the  other  side  that 
the  order  of  16th  October,  1858,  made  under  sect.  98, 
adjudicating  the  lunatic  to  be  chargeable  to  the  county, 
of  Middlesex^  was  a  judgment  between  the  parties  bind- 
ing for  all  time,  and  precluding  the  respondent  from 
afterwards  shewing  that  the  lunatic  was  settled  in  the 
appellant  parish.     That  order,  however,  was  merely  an 
interim    order,   not  determining  where    the    pauperis 
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settlement  was,  but  founded  on  the  fact  that  the  parish        i860, 
of  his  settlement  could  not  then  be  ascertained.     WiUon       church- 
▼.  Overseers  of  Liverpool  (a),  decided  on  the  construction    all  SAiiiTa^ 
of  similar  enactments  in  the  former  Act,  8  &  9  VicL      ^^^^^* 
c.  126.,  shews  that  no  appeal  lies  against  such  an  order.  CJlerk  of  Peace 
Sect  108  of  the  present  Act,  giving  an  appeal  to  the    Middlesm. 
Sessions   to  guardians  and  overseers  against  an  order 
adjudging  the   settlement  of  a  lunatic,  could  not  be 
taken  advantage  of  by  a  clerk  of  the  peace,  who  is  not 
there  mentioned.     It  is  reasonable  to  suppose  that  the 
Act  gives  him  no  appeal  because  the  county  is  at  liberty 
to  procure  another  order,  under  sect.  99,  adjudging  the 
real  settlement  of  the  lunatic,  as  soon  as  that  can  be 
discovered. 

(He  was  then  stopped.) 

Metcalfe^  contr^.  The  order  of  16th  October^  1858, 
having  been  made  between  the  same  parties  as  those 
between  whom  the  orders  of  8th  Februaryy  1859,  were 
made,  is  binding  and  conclusive  on  them  until  it  has 
been  set  aside.  [Cochbum  C.  J.  One  of  the  orders  of 
February^  1859,  has  in  effect  set  that  of  October^  1858, 
aside,  bv  adjudicating  the  settlement  of  the  lunatic  to  be 
in  the  appellant  parish.]  The  second  order  was  obtained 
cz  parte,  and  ought  not  to  bind  the  appellants. 

Coc&BURN  C.  J.  Sect.  98  of  the  Act  concludes  with 
a  proviso  **that  every  county  to  which  any  pauper 
lunatic  is  adjudged  to  be  chargeable  as  aforesaid  may  at 
any  time  thereafter  inquire  as  to  the  parish  in  which 
such  lunatic  is  settled,  and  may  procure  such  lunatic  to 

{a)  17  Q.  B.  303. 
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1860.        be  adjudged  to  be  settled  in  any  parisL''     These  words 

Clmrch.       are  quite  wide  enough  to  satisfy  us  that^  notwithstanding 

All  Saints,    ^°  order  has  been  made  under  that  section,  adjudging  a 

^^  v*^**      pauper  lunatic  to  be  chargeable  to  a  county,  the  county 

Clerk  of  Peace  jg  qqj  precluded  from  afterwaids  shewing  where  the  real 

M1DDLJE8SZ.    settlement  of  the  lunatic  is.     It  is  quite  clear  that  the 

intention  of  the  Legislature  was  that  the  county,  though 

it  has  submitted  to  such  an  order,  may  afterwards  go 

before  the  magistrates  for  a  second  order  to  set  the 

question  of  the  lunatic's  settlement  right  and  relieve  the 

county  from  further  expense  which  ought  not  to  fall 

upon  it.     This  construction  of  the  section  is  consistent 

with  the  general  scope  of  the  Act.    I  am  of  opinioDi 

therefore,  that  the  first  order  was  only  an  interim  order, 

and  that  the  subsequent  orders  are  good. 

Crompton  J.  I  am  of  the  same  opinion.  It  would 
be  quite  an  exception  to  the  general  rules  as  to  the 
adjudication  of  a  pauper's  settlement,  were  we  to  hold 
that  an  order  of  justices  from  which  there  is  no  appeal  is 
final.  It  is  quite  clear  to  me,  from  the  last  proviso  to 
sect.  98  of  the  Act,  that  the  Legislature  contemplated 
that  an  order  such  as  that  of  16th  October,  1 858,  in  the 
present  case,  should  be  interim  only,  and  not  final. 
Great  inconvenience  would  arise,  if  a  parish  which 
knows  nothing  of  the  settlement  of  a  lunatic  pauper 
could,  by  obtaining  an  order  making  him  chargeable  to 
the  county  in  which  he  then  is,  for  ever  preclude  the 
county  from  shewing  that  in  reality  his  settlement  is  in 
that  parish.  The  words  and  the  spirit  of  the  Act  are 
equally  against  the  construction  which  would  lead  to 
that  result. 
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Hill  J.     I  also  am  of  opinion  that  the  justices  had        i860, 
fall  jurisdiction  to  make  the  orders  of  8th  February^       church- 
1859.     They  clearly  had,  if  we  construe  the  concluding  ^^^^gAi^f 
proviso  in  sect.  98  according  to  its  plain  and   literal      I^oplar, 
meaning;  and  we  ought  to  do  so  unless  we  find  some-  Clerk  of  Peace 
thing  in  some  other  part  of  the  Act  to  lead  us  to  infer  .MroDLxsEx. 
that  a  difierent  sense  was  intended.     No  such  inference 
here  arises ;  and  we  have  this  further  reason  for  con- 
struing the  proviso  according  to  its  plain  meaning,  that 
the  order  of  I6th  October^   1858,  was  one  from  which 
there  was  no  appeal. 

Blackbubn  J.  I  am  of  the  same  opinion.  Had  it 
been  intended  that  an  order  such  as  that  of  16th  October^ 
1858,  should  be  final  and  conclusive  on  the  parties,  if 
upheld,  the  Legislature  would  have  given  an  appeal 
from  it.  The  &ct  that  no  such  appeal  would  lie  tends 
strongly  to  shew  that  the  order  is  a  mere  interim  order ; 
and  that  view  of  it  is  confirmed  by  the  plain  and  literal 
meaning  of  the  last  proviso  to  the  98th  section. 

Judgment  for  the  respondent. 
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Baturday, 
May  5th. 


The    Qqeen    against    Bradshaw    and    Others, 
Justices  of  Wabwickshirb,  and  Nbwsam. 


I(  at  the 
hearing  bv 
juBticee  of  a 
summons 
against  A.  for 
non-payment 
of  a  poor-rate, 
it  appears 
that  the  rate 
is  good  on  its 
fiftce  and 
unappealed 
against,  and 
that  A,  is  ac-' 
tuallj  the  oc- 
cupier of  the 
rated  proi)erty 
in  the  rating 
parish,  the 
justices  are 
bound  to  issue 
a  distress 
warrant  to 
enforce  the 
rate;  and  have 
no  jurisdiction 
to  inquire 
whether  AJn 
occupation  is 
or  is  not  bene- 
ficial, the 
nature  of  the 
occupation 
being  ground 
only  for  appeal 
to  tne  Quarter 
Sessions 
against  the 
rate. 


T>IBTON  had  obtained  a  rale,  under  stat.  11  &  12 
Vict  c.  44.  8.  5.,  calling  on  John  Jokmon  Bradshaw 
and  two  other  justices  of  Warwickshire^  and  on  FhUip 
William  Newsam^  to  shew  cause  why  tbe  said  justices 
should  not  issue  a  distress  warrant  to  levy  on  the  goods 
of  Newsam  IL  4s.  SdLy  the  amount  assessed  upon  him  by 
a  poor-rate  of  5th  October^  1859,  for  the  parish  of 
Leamington  Priors. 

It  appeared,  from  the  affidavits  on  which  the  rule  was 
obtained,  that  the  rate  was  duly  made  and  published  on 
5th  October,  1859,  and  In  it  the  executors  of  the  Rev. 
Clement  Newsam^  deceased,  were  assessed  at  I A  4^.  3<f., 
in  respect  of  a  house,  garden  and  ground.  No  appeal 
had  been  made  against  this  rate.  The  said  Clement 
Newsam  died  in  February ^  1859,  having,  up  to  his 
death,  been  in  tbe  personal  occupation  of  the  house  and 
ground.  The  defendant  Newsam  was  one  of  the  execu- 
tors of  the  will  of  the  deceased,  and  duly  proved  the 
will,  and  took  possession  of  the  premises  and  furniture. 
A  considerable  portion  of  the  furniture  was  divided 
among  the  legatees,  and  the  chief  part  of  the  rest  was 
removed  in  Jufyf  1859,  when  the  house  was  advertised 
to  be  sold  or  let  unfurnished.  An  old  servant  was  left 
in  the  house  to  take  care  of  it,  and  to  shew  it  to  appli- 
cants, till  the  following  November^  when  a  sale  of  the 
remaining  furniture  took  place,  and  the  house  was  then 
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left  without  anybody  in  it.     This  servant  was,  under        I860, 
the  will,  allowed  the  privilege  of  selecting  certain  pieces    xhe  Quben 
of  the  furniture  which  was  left  in  the  house ;  which  he    „     ^• 

'  B&A08BAW. 

did  between  May  and  November. 

The  defendant  Newsam,  having  refused  to  pay  the 
rate  on  demand,  was  summoned  before  the  justices, 
when  it  was  objected,  on  his  behalf,  that,  under  the 
circumstances,  he  had  no  beneficial  occupation  of  the 
premises;  and  the  justices,  being  of  that  opinion,  refused 
to  issue  a  distress  warrant 

Hayes  Seijt.  now  shewed  cause.  The  justices  had 
jurisdiction  to  entertain  the  question  whether  Newsam 
was  rateable  as  a  beneficial  occupier  or  not:  and  this 
Court  will  not,  therefore,  review  their  decision.  As- 
suming that  Newsam  was  not  a  beneficial  occupier,  the 
rate,  as  against  him,  was  null  and  void,  and  might  be 
shewn  to  be  so,  even  if  the  Sessions  had  confirmed  it  on 
appeal;  MUward  v.  Caffin{a)*  [Crompton  J.  There, 
the  plaintiff  had  been  rated  for  lands  not  in  his  occu- 
pation at  all.  Here,  as  in  Marshall  v.  Pitman  (b),  the 
party  rated  was,  primS  facie,  rateable  as  the  occupier  in 
fact  of  the  premises  in  respect  of  which  he  was  assessed ; 
and  that  case  shews  that  his  only  remedy  is  by  appeal 
to  the  Quarter  Sessions  against  the  rate.]  If  Newsam 
was  not  a  beneficial  occupier  he  was  not  rateable,  and 
the  rate  was,  as  against  him,  equally  invalid  as  though 
he  had  not  been  an  occupier  at  all.  An  appeal  to  the 
Quarter  Sessions  is  proper  with  respect  to  the  quantum 
of,  or  any  overcharge  in,  a  rate;  but  a  person  upon 
whom  it  ought  never  to  have  been  imposed  is  not,  if 

(«)  2  W.  BL  1330.  ib)  9  Bing.  696* 

TOL.    IL  3  1  £.    &  E. 
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1860.  aggrieved  by  its  enforcement,  restricted  to  the  remedy 
The  Qusu  by  appeal ;  Governors  of  Bristol  Poor  v.  Wait  {a\  In  1 
BaAMHAw.  NolavLS  Poor  Laws,  256  (ed.  4),  it  is  distinctly  laid 
down  that  a  person  summoned  before  magistrates  for 
non-payment  of  a  poor-rate  may  urge  in  defence,  inter 
alia,  **  that  he  is  not  liable  to  the  rate,  either  as  not 
being  the  occupier  at  all,  or  not  being  a  rateable  occu- 
pier,** and  Lord  Amherst  v.  Lord  Sommers.{b)  is  cited 
in  support  of  that  proposition.  [^Hill  J.  That  decision 
proceeded  upon  the  ground  that  stables  rented  by  the 
plaintiff,  the  colonel  of  a  regiment,  by  order  of  the 
Crown  and  for  the  use  of  the  regiment,  were  in  the 
occupation,  not  of  the  plaintiff,  but  of  the  Crown.  The 
case  would  have  been  in  point  if  the  present  rate  had  been 
imposed  on  the  servant  whom  Newsam  left  in  the  house 
to  take  care  of  it.]  In  Rex  v.  Morgan  (c)  this  Court 
refused  a  mandamus  to  justices  to  grant  a  distress 
warrant  to  enforce  a  poor-rate,  where  the  justices  bad 
heard  and  exercised  their  judgment,  upon  an  application 
for  the  warrant,  against  the  rateability  of  the  person 
summoned ;  it  being  doubtful  whether  he  was  properly 
rated  as  a  benefical  occupier.  Bex  v.  Bemn  {d)  shews 
that  in  issuing  the  warrant  the  magistrates  perform  a 
judicial  act,  which  must  be  preceded  by  a  summons  and 
a  hearing.  The  magistrates  may  be  ruled  to  hear  and 
determine  such  a  summons,  but,  when  they  have  once 
heard  and  determined,  this  Court  will  not  interfere  with 
the  exercise  of  their  discretion  and  call  on  them  to 
decide  differently.  [Cockbum  C  J.  MarskaU  v.  PU' 
man{e)  and  Churchwardens  of  Birmingham  v.  Shaw  (J) 

(a)  lA.fE.  264.  (b)  2  T.  B.  372. 

(c)  2A.^E.  618,  note  («).  (d)  6  T.  B,  188. 

(«)  9  J?tiij7,  606.  (/)10«.i?.868. 
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are  strongly  against  you.  The  latter  of  those  cases  i860, 
shews  that,  as  soon  as  land  is  shewn  to  be  in  a  parish  The  Qumw" 
and  A.  B.  to  be  the  occupier,  the  case  is  primS  facie  BaADWAw. 
brought  within  the  statute  of  Elizabeth,  the  rate  on 
its  face  is  good,  and  jurisdiction  attaches;  and  that 
whether  that  primS  facie  case  can  be  answered  by  any 
circumstances  affecting  the^  character  of  the  occupation, 
is  matter  to  be  determined  by  the  Court  of  Appeal  on 
appeal  made.  It  is  competent  to  the  magistrates  to 
entertain  the  question  of  actual  occupation ;  but  that  of 
beneficial  occupation  is  matter  for  the  Sessions  only,  on 
appeal]  Bex  v.  McTgan{a)  is  an  authority  that  the 
magistrates  may  entertain  the  latter  question;  and,  if 
they  have  jurisdiction  to  do  so,  this  Court  will  not 
review  their  decision ;  Beg,  v.  PaynUr  (6),  Beg.  v. 
Dayman  (c). 

Bibtan,  contra,  was  not  heard. 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  must 
be  made  absolute.  Although  there  appears  to  be  some 
conflict  between  the  authorities,  the  last  decision^  Church^ 
wardens  of  Birmingham  v.  Shaw  (d)j  which  entirely 
confirms  Marshall  v.  Pitman  («),  establishes  the  principle 
that  where  there  is  a  visible  occupation  of  property 
within  the  rating  parish,  and  the  party  rated  objects 
that,  although  he  is  in  the  visible  occupation  of  the  pre- 
mises, such  occupation  is  altogether  devoid  of  benefit  to 
him,  he  must  seek  his  remedy  by  an  appeal  against  the 
rate  to  the  Quarter  Sessions,  and  cannot,  when  before  the 

(a)2A.fR  618^  note  (a).  (b)  7  E,  f  S.  328. 

{e)  7E,iB,  672.  (rf)  10  Q.  B,  868. 

(«)  9  Bing.  595. 
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I860.        magistrates  in  petty  sessions,  avail  himself  of  that  which 
~5heQuKE»     ^®   matter  of  appeal   alone.      The   distinction  is  very 
BiuMHAw.    0^^'io"^.     It  is  quite  true  that  the  parish  authorities  have 
no  power  to  rate  a  man  who  is  not  an  occupier  in  the 
parish;  who  does. not  possess,  or,  possessing,  does  not 
occupy,  any  property  there,  as  is  the  case,  for  instance, 
when  the  owner  of  a  house  locks  the  door  and  goes  away, 
leaving  the  house  altogether  untenanted ;   and  a  person 
rated,  under  such  circumstances,  may,   when   brought 
before  the  magistrates,  rely  on  such  facts  as  shewiug 
that  a  distress  warrant  to  enforce  the  rate  ought  not  to 
issue  against  him.     On  the  other  hand,  if  there  is  some 
occupation  in  fact,  though  not  of  a  beneficial  nature,  the 
non-beneficial  nature  of  the   occupation,   being  solely 
matter  of  appeal  to  the  Sessions,  cannot  be  raised,  in  the 
first  instance,  before  the  magistrates.     In  the  present 
case  Newsam,  when  before  the  magistrates,  did  not  dis- 
pute that  he  was,  in  fact,  in  occupation  of  the  house. 
Inasmuch  as  he  occupied  it  by  his  servant,  the  case  is 
not  the  same  as  if  the  house  had  been  left  shut  up  and 
empty.     He  said,  in  efiect,  •'  True,  I  occupy  by  my  ser- 
vant, but  that  occupation  is  in  no  way  beneficial  to  me:** 
and  he   thereby  sought  to  go  beyond  the  question  of 
mere  naked  occupation  in  fact,  which  was  the  only  one 
which  the  magistrates  had  jurisdiction  to  consider.    A 
conflict  of  jurisdiction  between  the  magistrates  and  the 
Quarter  Sessions  would  be  highly  inconvenient,  and  might 
lead  to  this  result,  that  a  person  rated,  after  having  had  an 
appeal  to  the  Quarter  Sessions,  on  the  ground  that  he 
was  not  a  beneficial  occupier,  rejected,  might  afterwards 
raise  the  same  question  when  summoned  for  non-payment 
before  the  magistrates  in  petty  sessions.     At  the  same 
time  there  is  good  reason  for  permitting  the  magistrates 
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to  entertain  the  question  of  actual  occupation;    for  it        1860. 

would  be  very  hard  upon  a  person  who  is  not  an  occu-    The  Queen 

pier  at  all,  were  he  forced  to  go  to  the  Quarter  Sessions     br^dbhaw. 

to  establish  that  fact.     I  think  therefore  that  we  shall  do 

better  in  acting  on  the  later  decisions  than  in  following 

that  in  Rex  v.  Mcrffan  (a).     The  sounder  view,  in  my 

opinion,  is,  that  the  question  of  beneficial  occupation  is 

not  in  the  jurisdiction  of  the  magistrates  in  petty  sessions, 

when  called  upon  to  enforce  a  rate  good  on  the  face  of 

it,  but   that   their  duty  to  issue  a  distress  warrant  is 

merely  ministerial.     The  warrant  ought  to  have  issued 

in  the  present  case ;  *  and  it  is  not  our  province,  in  the    .  ^ 

present  form  of  proceeding,  to  inquire  into  a  matter  into 

which  the  justices  ought  not  to  have  inquired. 

Crompton  J.  I  also  am  of  opinion  that  this  rule 
must  be  made  absolute.  We  have  in  several  recent 
cases  (b)  acted  upon  the  rule  that,  where  justices 
are  called  upon  to  enforce  by  distress  warrant  a  rate 
good  on  the  face  of  it  and  unappealed  against,  we  will 
not  allow  them  to  inquire  into  matters  of  excuse  for  its 
non-payment,  which  are  properly  ground  only  for  an 
appeal  to  Quarter  Sessions.  So  long  as  the  rate  remains 
good,  the  justices  are  bound  to  enforce  it  One  ex- 
ception to  this  rule  has  been  established  from  the  earliest 
times;  namely,  that  where  the  person  summoned  is  not 
in  the  actual  occupation  of  any  rateable  property,  the 
justices  have  no  jurisdiction  to  issue  the  warrant.  This 
exception  probably  arose  from  a  consideration  of  the 

(a)  2A,^E,  618,  note  (a). 

{b)  See  Btgina  y.  Justices  of  Kingston  upon  Thames,  E,  B,  #  E.  256. 
Beffina  t.  Justices  of  Gloucestershire,  2E,fE.  420.  Luton  local  Board 
of  Health  v.  Davis,  2E,4rE.  678. 


842  EASTER  TERM. 

1860.        words  of  stat.  43  JSfiar.  c.  2,  $.  1,,  by  which  «*«TO7 
The  QuBBH     occupier"  is  made  rateable.     Whether  or  not  the  rule 
Bkamsaw.    *°^  ^^'®  exception  to  it  are  well  founded  need  not  now 
be  discussed:    for  the  law  is  too  well  settled  to  be 
questioned.     My  brother  Haye$  has  cited  a  passage 
from  Nolan,  who  is  certainly  a  great  authority,  and 
a  case,  Bex  v.  Morgan  {a),  which  appear  to  conflict  with 
the  rule  as  I  have  expressed  it.     I,  however,  shoald  be 
sorry  to  throw  any  doubt  on  the  principle,  which  later 
cases  have  fully  established,  that  the  question  of  actual 
occupation  or  not  is  one  for  the  justices  in  petty  sessions, 
^  and  goes  to  their  jurisdiction,  or  may  be  tried  by  an 

action  at  law;  but  the  question  whether  or  not  the  occu- 
pation is  beneficial,  is  for  the  Quarter  Sessions  alone, 
upon  appeal,  and  is  neither  matter  of  excuse  before  the 
justices,  who  have  no  jurisdiction  to  inquire  into  it,  nor 
ground  for  an  action.  This  is  clearly  laid  down  as 
follows  by  Lord  Denman  C.  J.  in  Churchwardens  of 
Birminffham  v.  Shaw  {b\  adopting  the  principle  estab- 
lished by  Marshall  v.  Pitman  (c)l  **  The  distinction  has 
been  between  the  question,  whether  occupier  or  not 
absolutely,  which  has  been  tried  by  action,  and,  whether 
beneficial  occupier  or  not,  which  has  been  tried  by 
appeal.  And  this  seems  the  reasonable  test.  As  soon 
as  the  land  is  shewn  to  be  in  the  parish,  and  A.  B,  to 
be  the  occupier,  the  case  is  prim&  facie  brought  within 
the  statute  of  Elizabeth,  the  rate  on  its  face  is  good,  and 
jurisdiction  attaches.  Whether  that  prima  iSsicie  case  can 
be  answered  by  any  circumstances  affecting  the  character 
of  the  occupation,  is  matter  to  be  determined  by  the 
Court  of  Appeal  on  appeal  made.*'    I  think  it  very 

(a)  2  ^.  #  £1 618,  note  (a).  (6)  10  Q.  B,  868.  881. 

(c)  9  Bifig.  Wk 
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desirable  that  the  rule  thus  laid  down^  with  which  I        )860. 
entirely  agree,  should  be  adhered  to.  The  Quisn 


Hill  J.  I  am  of  the  same  opinion.  It  is  said  that 
the  justices  had  not  jurisdiction  to  issue  the  distress 
warranty  as  soon  as  it  appeared  that  NewsanCs  occupa- 
tion of  the  premises  was  not  beneficial.  I  think,  how- 
ever, that  the  question  of  the  nature  of  the  occupation, 
when  occupation  in  fact  is,  as  here,  admitted,  is  matter 
of  appeal  only;  and  that  the  justices,  who  ran  no  risk  in 
enforcing  the  rate  while  unappealed  against,  were  bound 
to  issue  their  warrant. 

Blackburn  J.  I  am  of  the  same  opinion.  I  think 
that,  when  once  it  is  made  to  appear  before  the  justices 
that  the  person  summoned  is  an  actual  occupier  within 
the  jurisdiction  of  the  parish  making  the  rate,  the  duty 
of  the  justices  to  issue  a  distress  warrant  becomes  simply 
ministerial,  and  they  have  no  discretion  to  go  into  a 
question  which  is  matter  of  appeal  only.  And  I  also 
think  that  the  nature  of  the  actual  occupation,  beneficial 
or  otherwise,  is  such  a  question.  I  need  not  repeat  the 
reasons  for  this  opinion  which  have  been  given  by  the 
rest  of  the  Court,  and  with  which  I  entirely  concur. 

Rule  absolute. 


T. 
BBAOeHAW. 
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Saturday, 
May  5th. 


Tattan  against  The  Great  Westerij 
Railway  Cobipany. 


TXIGBY  had  obtained  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  the  Master's  taxation  of  costs 
in  this  action  should  not  be  set  aside,  and  the  plainiiff*s 
costs  disallowed. 

The  action  had  been  brought  to  recover  the  value  of 
a  bale  of  canvas,  which  had  been  consigned  to  the  de- 
fendants, at  their  station  at  Gloucester,  to  be  carried  to 
their  station  at  Farringdon  Road. 

The  declaration  stated,  that  the  plaintiff  sued  the 
defendants  ''For  that  the  defendants  were  common 
carriers  of  goods  for  hire  upon  and  along  The  Great 
Western  Railway  from  Gloucester  to  Farringdon  Road, 
and  the  plaintiff,  at  the  request  of  the  defendants,  caused 
to  be  delivered  to  them  as  such  carriers,  and  they  ac- 
cepted and  received,  certain  goods,  to  wit,  fifteen  bales 
of  canvas,  of  the  plaintiff,  to  be  taken  care  of  and  safely 
and  securely  carried  and  conveyed  by  the  defendants,  as 
such  carriers,  upon  and  along  the  said  railway  from 
Gloucester  to  Farringdon  Road  aforesaid;  and  there, 
within  a  reasonable  time  in  that  behalf,  to  be  safely  and 
therefore,  that  securely  delivered  by  the  defendants  to  the  plaintiff  for 

theplaintiflF  . 

in  an  action      reward  to  the  defendants  in  that  behalf:    yet  the  de- 
common  car-     fendants,  not  regarding  their  duty  in  that  behalf,  did 

riep  for  the 

breach  of 

the  duty  in  question,  brought,  in  a  superior  Court,  to  recover  a  sum  not  exceeding 

201.,  is  not  deprived  of  his  costs,  by  stat.  19  &  20  Vict.  c.  108.  s.  30.,  if  the  defendant 

suffers  judgment  by  default ,-  for  that  the  action  is  not  one  of  contract  within  thftt 

section. 


An  action 
against  a 
common  car- 
rier for  the 
breach  of  his 
duty  to  carry 
safely  goods 
delivered  to 
him,  as  such, 
to  be  carried 
for  hire, 
whereby  the 
goods  are  lost, 
IS  an  action 
not  of  contract 
but  of  tort,  in 
substance  as 
well  as  in 
form;  the 
duty  being 
imposed  upon 
him  by  the 
custom  of  the 
realm,  and 
being  distinct 
from  and  in- 
dependent of 
his  obligation 
under  the 
contract  of 
carriage,  in 
respect  of 
which  latter 
he  may  also 
be  sued  in  an 
action  of  con- 
tract.   Held, 


XXIII.   VICTORIA. 


845 


not  take  care  of  the  said  goods,  or  safely  or  securely 
convey  the  same  from  Gloucester  to  Farringdon  Road^ 
nor  there  within  a  reasonable  time,  or  at  any  time, 
safely  or  securely  deliver  the  same  to  or  for  the  plaintiff^ 
although  a  reasonable  time  for  such  delivery  had  elapsed 
before  the  commencement  of  this  action ;  but  so  care- 
lessly and  negligently  conducted  themselves  with  respect 
to  the  said  goods,  that,  by  reason  of  their  negligence 
and  carelessness,  one  bale  of  the  said  goods,  containing 
canvas  covers  and  rick  cloths,  became  and  was  and  is 
wholly  lost  to  the  plaintiff.     And  the  plaintiff  claims 

The  defendants  suffered  judgment  by  default,  and  on 
a  writ  of  inquiry  a  verdict  was  found  for  the  plaintiff  for 
11/.  5^.,  the  value  of  the  bale  of  canvas  lost 

The  defendants  took  out  a  summons  calling  on  the 
plaintiff  to  shew  cause  why  he  should  not  be  deprived  of 
his  costs  by  a  suggestion  on  the  roll  or  otherwise,  and 
why,  on  payment  of  11/.  5^.,  without  costs,  by  the 
defendants,  all  further  proceedings  should  not  be  stayed. 
The  summons  was  heard  by  Blackburn  J.,  and  the 
question  was  then  raised  before  him  whether  the  action 
was  not  an  action  of  contract,  within  stat  19  &  20  Vict, 
c.  108.  8.  30.  The  learned  Judge  referred  the  matter 
to  the  Court ;  and  it  was  agreed,  at  his  suggestion,  that 
the  plaintiff's  costs  should  be  taxed,  subject  to  the 
present  motion ;  which  was  accordingly  done. 


1860. 


Tattan 

T. 

Great 

Westbbh 
Railway 
Company. 


Macnamara  now  shewed  cause.  The  original  County 
Court  Act,  9  &  10  VicU  c.  95.  #.  129.,  deprived  of  costs 
a  plaintiff  bringing  an  action  in  a  superior  Court,  if  a 
verdict  was  found  for  him  ^'  for  a  sum  less  than  20L,  if 
the  said  action  is  founded  on  contract,  or  less  than  5/.  if 
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Tattah 

T. 

Great 
Wkstirh 
Railway 
Company, 


it  be  fouaded  on  tort"  The  siibseqaent  Act,  13  &  14 
Viet  e.  61.  t.  11.,  deprives  a  plaintiff  of  costs  *<if  in  any 
action"  brought  in  a  superior  Court  *'  in  covenant,  debt, 
detinue,  or  assumpsit,  not  being  an  action  for  breach  of 
promise  of  marriage,"  he  "shall  recover  a  sum  not 
exceeding  20/.,  or  if  in  any**  such  action  **  in  trespass, 
trover,  or  case,  not  being  an  action  for  malicious  prose- 
cution, or  for  libel,  or  for  slander,  or  for  criminal  con- 
versation, or  for  seduction,''  he  "  shall  recover  a  sum  not 
exceeding  6/.,"  "except  in  the  case  of  a  judgment  by 
default."  This  Act  differs  from  the  former  in  enumera- 
ting the  particular  forms  of  action ;  the  former  having 
referred,  in  general  terms  only,  to  actions  "  founded  on 
contract"  or  "founded  on  tort."  Then  stat.  19  &  20 
VicL  e.  108.  «.  30.  enacts  that  "where  an  action  of 
contract  is  brought  in'*  a  superior  Court,  "  to  recover  a 
sum  not  exceeding  20/.,  and  the  defendant  in  the  action 
suffers  judgment  by  default,  the  plaintiff  shall  recover 
no  costs"  unless  by  order  of  the  Court  or  a  Judge.  This 
enactment  having,  with  regard  to  actions  of  contract, 
done  away  with  the  exception  in  a  plaintiff's  favour,  in 
the  case  of  a  judgment  by  default,  contained  in  stat.  13 
&  14  VicL  c.  61.  #.  11.,  the  question  in  the  present  case, 
the  defendants  having  suffered  judgment  by  default,  is, 
whether  the  action  is  one  of  contract  within  stat  19  & 
20  Vict.  e.  108.  $.  30. ;  whether,  that  is,  having  reference 
to  the  different  classes  of  actions  mentioned  in  stat.  13 
&  14  Vict  c.  61.  $.  11.,  it  is  an  action  of  debt  or 
assumpsit,  as  distinguished  from  an  action  on  the  case. 
The  answer  is  that  the  action  is  not  one  of  debt  or 
assumpsit,  but  an  action  on  the  case,  founded  on  the 
tort  of  the  defendants  in  neglecting  the  duty  imposed 
on  them,  as  common  carriers,  by  the  cnstom  of  the 
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realm.  The  other  side  will  rely  on  I^gge  v.  Tucker  (a); 
but  that  was  an  action  against  a  livery  stable  keeper  for 
not  taking  care  of  a  horse  by  keeping  it  in  a  separate 
stable ;  and  was  properly  held  to  be  an  action  of  contract, 
on  the  ground  that,  to  make  the  defendant  liable,  it 
was  necessary  to  prove  an  express  contract  by  him  so 
to  keep  the  horse.  The  Court  declared  the  test  to 
be  whether  the  action  could  be  maintained  without 
proof  of  a  contract ;  and  recognised  the  distinction  be- 
tween actions  on  special  contracts  and  actions  founded 
on  a  general  duty  imposed  by  the  custom  of  the  realm. 
In  1  fVtlUamt^s  Saunders,  291  f.,  note  (ff),  it  is  laid  down 
that  '*  where  the  action  is  maintainable  for  the  tori 
simply  without  reference  to  any  contract  made  between 
the  parties,  no  advantage  can  be  taken  of  the  omission 
of  some  defendants,  or  of  the  joinder  of  too  many,  as  for 
instance  in  actions  agaitist  carriers,  which  are  grounded 
on  the  custom  of  the  realm."  Bretherton  v.  Wood  {I) 
is  cited  as  the  chief  authority  for  this  proposition.  That 
was  a  case  in  which  the  plaintiff  sued  ten  defendants,  as 
proprietors  of  a  stage  coach  for  the  conveyance  of  pas- 
sengers for  hire  (which  the  Court  construed  to  mean 
common  carriers),  for  that  they  received  the  plaintiff  to 
be  safely  carried  for  hire  from  A.  to  £.,  and  by  reason 
thereof  ought  to  have  safely  carried  him ;  but  that  they, 
not  regarding  their  duty,  conducted  themselves  so  care- 
lessly in  that  behalf  that  the  plaintiff,  by  their  careless- 
ness, while  being  so  conveyed,  was  injured.  It  was 
held  that  the  action  was  founded,  not  on  contract,  but 
on  the  breach  of  a  duty  imposed  on  the  defendants  by 
the  custom  or  common  law  of  England;  and  that  there- 
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fore  a  verdict  against  eight  of  the  ten,  the  other  two 
being  found  not  guilty,  was  good.     The  common  law 
duty  of  a  carrier  is  to  carry  safely  and  securely ;  and  is 
paramount  to  and  independent  of  bis  liability  under 
the  particular  contract  of  carriage  which  he  may  make. 
[Cockbum  C.  J.     Does  not  the  duty  arise  as  soon  as  the 
contract  is  made,  and  is  it  not  dependent  on  a  contract 
being  made,  and  engrafted  by  the  common  law  on  the 
contract  when  made  ?]     It  is  a  duty  independent  of,  and 
which  overrides,  the  contract,  which  is  per  se  one  of 
mere  bailment.     In  Pozzi  v.  Shipton  (a)  the  declaration 
was  similar  to  that  in  the  present  case,  except  that  it 
contained  no  positive  averment  that  the  defendants  were 
common  carriers,  and  was  therefore  consistent  with  the 
defendants  being  common  carriers,  or  being  hired  on  the 
particular  occasion  only.     On  the  trial  the  plaintiff  gave 
no  proof  of  an  express  contract,  but  endeavoured  to 
shew  that  the  defendants  were  common  carriers.     No 
objection  was  taken  to  the  course  of  the  evidence,  and 
the  case  was  proved  as  to  one  defendant  only,  who  was 
shewn  to  be  a  common  carrier,  and  a  verdict  was  taken 
against  him  and  for  the  other  defendant.     On  motion  to 
enter  a  nonsuit,  on  the  ground   that  the  action  was 
founded  on  contract,  and  therefore  a  verdict  could  not 
pass  against  one  defendant  only,  the  Court  held  that 
the  declaration  might,  and  therefore  must,  after  ver- 
dict, be  read  as  a  declaration  against  carriers  on   the 
custom    of    the    realm,    and    consequently    that    the 
verdict  was   maintainable.     So,  in   Marshall  ▼.   Fort^ 
Netocattle    and    Berwick    Railway    Company    (i),    an 
action  by  a  servant,  travelling  with  his  master  on  a 
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railway,  against  the  railway  (company  for  tbe  lods  of  his 
luggage,  was  held  to  be  maintainable,  though  the  master 
took  and  paid,  for  the  plaintiff's  ticket,  and  it  was  urged 
by  the  Company  that  the  only  contract  by  them  was 
with  the  master.     Jervis  C.  J.,  in  giving  judgment,  after 
observinglthat  it  was  conceded  that  if,  under  the  same 
circumstances,  the  plaintiff  had  sustained  the  loss  of  a 
limb,  or  any  other  personal  injury,  he  alone  could  have 
sued,  says  (a),  "  Upon  what  principle  does  the  action  lie 
at  the  suit  of  the  servant  for  his  personal  suffering?   Not 
by  reason  of  any  contract  between  him  and  the  Com- 
pany, but  by  reason  of  a  duty  implied  by  law  to  carry 
him  safely.'*     **  But,  if  the  liability  of  the  defendants 
arises,  not  from  the  contract,  but  from  a  duty,  it  is  per- 
fectly unimportant  by  whom  the  reward  is  to  be  paid ; 
for  the  duty  would  equally  arise,  though  the  payment 
was  by  a  stranger."    And  Williams  J.  says  (ft),  "The 
case  was,  I  think,  put  upon  the  right  footing  by  Mr. 
Hill^  when  he  said  that  the  question  turned  upon  the 
inquiry  whether  it  was  necessary  to  shew  a  contract 
between  the  plaintiff  and  the  railway  Company.     His 
proposition  was,  that  this  declaration  could  only  be  sus- 
tained by  proof  of  a  contract  to  carry  the  plaintiff  and 
his  luggage  for  hire  aiid  reward   to  be   paid   by   the 
plaintiff,  and  that  the  traverse  of  that  part  of  the  decla- 
ration involves  a  traverse  of  the  payment  by  the  plaintiff. 
I  am  of  opinion  that  there  is  no  foundation  for  that  pro- 
position.    It  seems   to  me  that  the  whole  current  of 
authorities"  "  establishes  that  an  action  of  this  sort  is,  in 
substance,  not  an  action  of  contract,  but  an  action  of 
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tort  against  the  Company,  as  carriers.^  ''It  seems  to 
me  to  follow  that  the  allegation  of  a  contract  in  a  case 
of  this  kind  is  altogether  unnecessary."  From  these 
authorities  it  is  clear  that  the  present  is  an  action  of  tort 
and  not  of  contract. 


Digby^  contra*  Forms  of  action  being  now  abolished, 
too  great  stress  is  not  to  be  laid  on  the  mention  of  par- 
ticular actions  in  stat.  13  &  14  Vict.  c.  61. «.  ll.,  which 
is,  in  substance,  a  mere  re-enactment  of  stat.  9  &  10 
Viet  c.  95.  s.  129.,  with  the  addition  of  doing  away  with 
the  necessity  for  a  suggestion  to  deprive  the  plaintiff  of 
costs.  The  eflect  of  stat  19  &  20  Vict  c.  108.  s.  3a, 
upon  which  the  whole  question  turns,  is  to  place  judg- 
ments by  deiault,  in  actions  of  contract  brought  in  the 
superior  Courts  to  recover  a  sum  not  exceeding  20L,  on 
the  same  footing,  with  respect  to  costs,  as  judgments 
obtained  by  verdict.  The  present  action  is,  in  subsunoe, 
one  of  contract,  though  the  declaration  may,  perhaps,  be 
regarded  as  framed  in  tort.  The  cases  cited  on  the  other 
side  are  decisions  on  questions  of  non-joinder  and  pleas 
in  abatement,  and  turned  on  matters  of  form  which  are 
not  conclusive  of  the  present  case.  In  Powell  v.  Lmf- 
tan  (a)  Sir  James  Mansfield  C.  J.  says,  ''I  suppose 
there  can  be  no  doubt,  and  indeed  it  is  so  stated  by 
Lord  Mansfield  in  Hambly  v.  Troii(b)^  that  if  a  common 
carrier  accept  goods  to  carry  and  then  die,  an  action  will 
lie  against  his  executor.  How  is  that?  Why,  because 
the  action  is  founded  on  contract  Indeed  Lord  Mant- 
field  says  it  must  not  be  an  action  on  the  custom  of  the 
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realm^  which  would  be  in  tort ;  but  it  must  be  an  action 

^  of  contract.     But  the  form  of  the  action  cannot  alter  the 

nature  of  the  transaction ;  the  form  of  the  transaction  is 

originallj  contract,  and  the  circumstance  of  an  action 

lying  against  the  executor  of  the  carrier  shews  that  it  is 

contract   How  an  action  against  a  carrier  on  the  custom 

ever  came  to  be  considered  an  action  in  tort  I  do  not 

understand,  but  it  is  so  considered,  and  a  count  in  trover 

is  joined  with  it ;  and  yet,  though  the  non-performance 

of  that  which  is  originally  contract  may  be  made  the 

subject  of  an  action  of  tort,  the  foundation  of  that  action 

must  still  be  contract.     In  Dale  ▼.  Hall  (a)  Mr.  Justice 

Dennison  considers   the   action  against   the  carrier  as 

founded  in  contract,  and  that  the  circumstance  of  the 

Buscepit  being  omitted  or  introduced  iuto  the  declaration 

makes  no  difference.'*     Legge  v.  Tucker  (b)  is  directly 

in   point  for  the  defendants.     In  Buddie  v.  Willsan  (c) 

the  defendant  was  in  form  charged  in  tort  for  neglect  of 

duty  as  a  common  carrier,  and  pleaded  in  abatement 

the  non-joinder  of  his  partners ;  and  the  Court  thought 

that  such  a  plea,  if  pleaded  in  time,  would  have  been 

good,  the  cause  of  action  arising  quasi  ex  contractu.    In 

Pozzi  V.  Shipton  (d)  the  Court  made  every  intendment 

in  the  plaintiff's  favour,  because  the  question  arose  after 

verdict     Courtenay  v.  Earle  {e)  is  a  recent  decision  that 

an  action  in  reality  one  of  assumpsit  cannot  be  made 

one  of  tort  by  any  ingenuity  in  shaping  the  declaration  ; 

for  that  the  substance  and  not  the  form  is  to  be  regarded. 

[Crompton  J.  The  third  and  fourth  counts,  in  that  case, 

would  have  disclosed  no  cause  of  action  whatever,  if  the 
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words  relating  to  contract  had  been  strack  out  of  them.] 
In  Marshall  v.  Yark^  Newcastle  and  Berwkk  Railway 
Compare  (a)  the  defendants'  liability  to  the  plaintiff 
arose  from  the  &ct  that  he  and  his  luggage  were  lawfully 
in  the  train  with  the  consent  of  the  defendants;  thereby 
a  duty  to  take  care  of  the  luggage  was  imposed  on  the 
defendants,  for  the  breach  of  which  they  were  liable  to 
the  plaintiff^  with  whom  they  had  made  no  contract,  in 
an  action  of  tort  only.  Brethertan  ▼.  Wood  (&)  was  a 
case  not  of  mere  negligence  but  of  positive  misfeazance. 
\nm  J.  referred  to  CorbeU  ▼.  Paekingion  (c).] 


CocKBURH  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  I  own  I  regret  that  the  law  should  remain 
in  a  somewhat  anomalous  position  on  this  question ; 
and  that,  as  in  this  particular  case,  a  party  who  has 
an  option  to  sue  either  for  a  breach  of  contiact  or  for  a 
violation  of  duty,  should  get  his  costs  or  lose  them  ac- 
cording as  he  has  framed  his  declaration  in  the  one  way 
cr  in  the  other.  It  would  have  been  better  if  the  Legis- 
lature had  more  clearly  indicated  their  intention  ;  bnt  it 
is  not  our  province  to  l^slate  for  them.  The  statute 
deprives  a  plaintiff  of  costs,  in  the  event  of  a  judgment 
by  default,  where  an  action  of  contract  is  brought  in  a 
superior  Court  to  recover  a  sum  not  exceeding  20L 
The  question  therefore  is,  whether  the  present  is  an 
action  of  contract  or  on  the  case.  Now,  whatever  may 
be  the  distinction  between  an  obligation  arising  out  of 
a  contract  and  a  duty  imposed  by  the  common  law  on 
persons  entering  into  a  contract,  it  is  impossible  to  refer 
to  the  cases  to  which  our  attention  has  been  called. 


(a)  11  C.  B.  655. 
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without  seeing  that  they  establish  that  a  duty  was 
imposed  upon  the  defendants  in  the  present  case,  by  the 
custom  of  the  realm,  so  soon  as  they  entered  into  the 
contract  with  the  plaintiff^  and  independently  of  the 
terms  of  the  contract  itself.  The  plaintiff  might,  had  he 
thought  fit,  have  brought  his  action  on  the  contract;  but 
he  was  also  entitled  to  sue  the  defendants  for  the  breach 
of  their  common  law  duty.  Having  chosen  the  latter 
course^  he  cannot,  according  to  the  authorities,  be  said 
to  have  brought  an  action  of  contract;  although, 
therefore,  he  has  recovered  less  than  20L  by  a  judgment 
by  default,  he  is  not  deprived  of  his  costs  by  stat. 
19  &  20  Vid.  e.  108.  8.  30.  The  action  is  an  action  on 
the  case  not  in  form  only  but  in  substance.    . 
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Crobipton  J.  I  am  of  the  same  opinion.  When 
enacting  stat.  13  &  14  Vict  c.  61.  #.  11.,  the  Legislature 
appears  to  have  thought  that  it  was  necessary  to  specify 
the  different  kinds  of  actions  of  contract  and  of  tort 
respectively;  *' covenant,  debt,  detinue,  or  assumpsit'* 
being  mentioned  on  the  one  hand,  and  **  trespass,  trover, 
or  case"  on  the  other.  That  enactment  contains  an 
exception  of  the  case  of  a  judgment  by  default;  an 
exception  which  is  taken  away,  as  regards  actions  of 
contract,  by  stat  19  &  20  Vict  c.  108.  #.  30.;  which 
however,  curiously  enough,  leaves  untouched  the  case  of 
a  judgment  by  default  in  actions  of  tort.  It  follows  that 
a  plaintiff  who  obtains  judgment  by  default  in  an  action 
on  the  case,  though  for  the  very  smallest  amount,  is  still 
entitled  to  his  costs.  It  is  said,  for  the  defendants,  that 
the  present  is  substantially  an  action  of  contract  and  not 
on  the  case.  But  ever  since  Pozzi  ▼•  Shipton{a)  it  has 
{a)  8^.  #£7.963. 
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been  settled  law  that,  an  action  against  a  common  car- 
rier>  as  such,  is  substantially  an  action  of  tort  on  the 
case,  founded  on  his  common  law  duty  to  carry  safelj, 
independently  of  the  particular  contract  which  be 
makes.  Marshidl  ▼.  York,  Newcastle  and  Benmek  itotl- 
way  Company  (a)  is  a  recent  decbion  to  that  effect  It 
by  therefore,  impossible  for  us  to  say  that  the  present  is 
an  action  of  contract  within  the  meaning  of  stat  19  &  20 
Vict.  c.  108.  s.  30, 


Hill  J.  I  am  entirely  of  the  same  opinion.  The 
Legislature  seems  designedly,  in  stat.  13  &  14  Vkt. 
c.  61.  t.  11.,  to  have  used  more  precise  language  than  in 
stat.  9  &.10  Vict.  c.  95.  ».  129.;  giving  in  the  later 
statute  the  well  known  names  of  the  different  forms  of 
action,  "covenant,  debt,  detinue,  or  assumpsit,"  "tres- 
pass, trover,  orcase,^  instead  of,  as  in  the  earlier,  making 
general  reference  to  an  "action'*  "founded  on  contract'' 
or  "  founded  on  tort.''  Is,  then,  the  present  an  action 
on  the  case,  or  an  action  of  assumpsit  ?  Pozzi  v.  Ship- 
ton  {b)  and  Marshall  v.  Yorkt  Newcastle  and  Berwick 
Railway  Company  (a)  are  distinct  authorities  that  it  is 
the  former,  and  therefore  not  an  action  of  contract 
within  stat.  19  &  20  Vict  c.  108.  s.  30. 

Blackburn  J.  I  am  of  the  same  opinion.  [His 
Lordship  read  stats.  9  &  10  Vict.  c.  95.  s.  129.,  13  &  14 
Vict.  c.  61,  s.  11.,  and  19  &  20  VicL  c.  108.  s.  3a]  The 
question  is,  is  this  an  action  of  contract  or  on  the  case? 
Marshall  v.  York^  Newcastle  and  Berwick  Bailway  Com* 
pany  (a)  is  a  distinct  decision  that  it  is  in  substance,  no 


(a)  11  C.B.  656. 


(A)  SA.^E.WS. 


XXm  VICTORIA. 


855 


less  than  in  form,  an  action  on  the  case.  The  de- 
fendants there  were  held  liable  to  the  plaintiff,  a  servant 
travelling  on  their  line  with  his  master,  who  paid  his 
fare,  for  the  loss  of  his  luggage ;  although  not  only  was 
the  declaration  not  framed  on  a  contract,  but  there  was 
no  contract  with  the  plaintiff  on  which  it  could  have 
been  framed  That  is  a  conclusive  authority  that  a 
common  carrier  is  liable  to  an  action  for  a  breach  of  the 
duty  imposed  on  him  by  the  custom  of  the  realm,  apart 
from  any  considerations  of  contract  The  present  is  an 
action  of  that  description,  and  not  of  contract 

Rule  discharged. 


I860. 


Tattah 

▼. 

Gbkat 

WssTBRir 

Bailway 
Companj. 


ScHLUMBEBGEB  against  Lister. 

nPHE  declaration  stated  that  Josui  Heilmann  was  the 
tnie  and  fir9t  inventor  of  certain  improvements  in 
certain  machines  for  preparing  to  be  spun  cotton,  wool 
and  other  fibrous  materials;  that  letters  patent  were 
granted  to  him  for  the  same ;  that  afterwards  and  before 
suit,  and  before  the  committing  by  defendant  of  the 
grievances  thereinafter  mentioned,  all  the  interest,  right, 
title  and  benefit  of  and  in  the  said  invention,  and  of  the 
privileges  granted  and  secured  by  the  said  letters  patent, 
by  divers  mesne  assignments  came  to  and  vested  in  and 
still  was  vested  in  plaintiff  and  thenceforth  had  always 
been  exercised  and  enjoyed  by  plaintiff,  by  himself,  his 
deputies,  servants  and  agents  in  that  behalf  j  yet  that 
defendant,  well  knowing  the  premises,  wrongfully,  unlaw- 
fully  and  unjustly,  without  the  leave,  license  or  agree- 
3  K  2 
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ScHiuv.      lawfully  entitled  to  grant  such  leave  or  license,  or  to 

"*"*       make  such  agreement,  and  against  the  will  of  plaintilFt 

LitTBR.       made  and  sold,  to  wit,  1000  machines,  in  imiution  of 

the  said  invention. 

Second  breach.  That  defendant,  well  knowing  the 
premises,  wrongfully  and  unjustly,  without  such  leave, 
license,  or  agreement  as  aforesaid,  and  against  the  will 
of  plaintiff,  imitated  in  part,  and  made  and  procured  to 
be  made,  divers,  to  wit,  1000  machines,  in  imitation  of 
parts  of  the  said  invention. 

Third  breach.  That  defendant,  well  knowing  the 
premises, wrongfully  and  unjustly,  without  such  leave, 
license,  or  agreement,  as  aforesaid,  and  against  the  will 
of  plaintiff,  made,  used,  exercised  and  put  in  practice 
the  said  invention,  and  divers  to  wit  all  the  parts  thereof. 

Fourth  breach.  That  defendant,  well  knowing  the 
premises,  wrongfully  and  unjustly,  without  such  leave, 
license,  or  agreement,  as  aforesaid,  and  against  the  will 
of  plaintiff,  counterfeited  and  imitated  and  did  use  and 
put  in  practice  the  said  invention. 

Fifth  breach.  That  defendant,  well  knowing  the 
several  premises,  wrongfully  and  unjustly,  without  such 
leave,  license,  or  agreement,  as  aforesaid,  and  against  the 
will  of  plaintiff,  did  counterfeit  and  imitate  in  part  the 
said  invention,  and  did  use  and  put  in  practice  in  part 
the  said  invention. 

By  reason  whereof  plaintiff  had  been  and  was  greatly 
injured,  and  had  lost  and  been  deprived  of  divers  great 
gains  and  profits  which  he  might  and  otherwise  would 
have  derived  and  acquired  from  the  said  invention  and 
letters  patent. 

Pleas.     1.  Not  guilty.     2.  Tliat,  before  the  commit- 
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ting  by  defendant  of  the  grievances  complained  of»  all 
the  interest,  right,  title  and  benefit,  of  and  in  the  said 
invention,  &c.,  did  not  come  to  and  vest  in  plaintiff  as 
alleged.  3.  That  defendant  did  not  commit  the  said 
grievances  while  the  said  interest,  &c.,  were  vested  in 
plaintiff.  4.  That  the  said  Joiui  Heilmann,  while  the 
said  letters  patent  and  patent  rights  were  vested  in  him, 
died  intestate,  and  that  afterwards  letters  of  administra- 
tion of  Jhis  estate  and  effects  were  duly  granted  to  Jean 
Jacques  Heilmann  ;  that  the  said  Jean  Jacques  Heilmann 
afterwards,  and  while  the  said  letters  patent  and  patent 
right  were  vested  in  him  as  such  administrator,  absolutely 
and  irrevocably  granted  by  deed,  for  good  and  valuable 
consideration,  to  Titus  Salt,  Edward  Akroyd  and  Henry 
Akroyd,  their  executors,  administrators  and  assigns,  and 
to  such  person  or  persons  as  the  said  Titus  Salt,  Edward 
Akroyd  and  Henry  Akroyd,  or  the  survivors  or  survivor 
of  them,  or  .the  executors  or  administrators  of  such 
survivor,  or  his  assigns,  should  from  time  to  time  license, 
empower,  or  authorize  in  that  behalf,  full  and  free,  and, 
except  as  thereinafter  mentioned,  exclusive  liberty  and 
license,  in  accordance  with  and  to  the  full  extent  of  the 
exclusive  rights  and  privileges  granted  to  the  said  JosuS 
Heilmann  by  the  said  letters  patent,  to  make,  use, 
exercise  and  vend  the  said  invention,  so  far  only  as  the 
same  invention  in  any  way  related  to  the  preparing  to 
be  spun  all  kinds  of  animal  wool  and  hair,  but  not 
further  or  otherwise,  throughout  all  and  every  or  any 
part  or  parts  of  England,  fVaks,  Berwick-upon-Tweed, 
Scotland  and  Ireland,  in  exclusion  of  the  said  Jean 
Jacques  Heilmann,  his  executors  and  administrators,  and 
any  person  or  persons  claiming  under  him  or  them  or 
under  the  said  Josue  Heilmann  deceased ;  to  be  bad» 
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used,  exercised  and  enjoyed  by  the  grantees,  their 
executors,  administrators,  assigns  and  sub-licensees,  for 
their  own  use  and  benefit  That  afterwards,  while  the 
said  Titus  SaU,  Edward  Akroyd  and  Henry  Akroyd^ 
were  entitled  to  all  the  liberty,  license  and  authority, 
rights  and  privileges,  granted  to  them  by  the  said  deed, 
and  before  the  committing  of  the  grievances  complained 
of,  they  by  deed  granted  and  assigned  to  defendant,  his 
executors,  administrators  and  assigns,  all  that  and  those 
the  liberty,  license  and  authority,  rights  and  privileges, 
granted  to  them  by  the  said  first  mentioned  deed;  to 
have,  hold,  use,  exercise  and  enjoy  all  and  singular  the 
premises  thereby  assigned  unto  and  by  defendant,  his 
executors,  administrators  and  assigns,  for  his  and  their 
own  use  and  benefit.  That  what  was  in  the  declaration 
complained  of  was  all  afterwards  done  in  exercise  of  and 
pursuant  to,  and  was  authorized  by,  the  said  grant 
so  made  to  defendant  as  aforesaid,  and  the  license, 
liberty  and  authority,  rights  and  privileges  so  to  him 
granted  as  aforesaid,  and  were  respectively  uses  of 
the  said  license,  liberty  and  authority,  rights  and 
privileges. 

Replication,  dated  25th  January,  1859.  Joinder  of 
issue  on  the  first,  second  and  third  pleas.  To  fourth 
plea,  on  equitable  grounds ;  That  the  deed  of  license  by 
the  said  Jean  Jacques  Heilmann  to  the  said  Tiius  Salt, 
Edward  Akroyd  and  Henry  Akroyd,  in  that  plea  men- 
tioned, was  an  indenture  dated,  made  and  executed  on 
28th  August,  1852 ;  that  by  a  certain  other  indenture, 
bearing  even  date  with  the  said  indenture  of  license, 
and  made  and  executed  on  the  same  day,  between  Jean 
Jacques  Heilmann  (since  deceased),  of  the  firat  part ; 
plaintiff,  together  with  Jean  Jacques  Bourcart  (since 
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deceased)^  Jean  Schlumberger,  Henri  Schlumberger^  Henri 
Boureart  and  Charles  Bourcarty  of  the  second  part ;  and 
the  said    Tihis  Salt^  Edward  Akroyd  and  Henry  Ak- 
roydy  of  the  third  part;  after  reciting,  amongst  other 
things,  the   grant  to   the    said  Joeue  Heilmanny  since 
deceased,  of  the  letters  patent,  and  that,  under  certain 
arrangements  made  between  the  said  Josue  Heilmann 
and  the  said  parties  to  the  said  indenture  of  the  second 
party  the  said  parties  of  the  second  part  were  entitled  to 
participate  in  the  profits  to  be  derived  from  the  said 
letters  patent,  and  that  the  said  Josui  Heilmann  had 
died  intestate,  and  that  letters  of  administration  of  bis 
estate  and  effects  had  been  granted  to  his  son  Jean 
Jacques    Heilmann;    and    that    the    said    Titus   Salty 
Edward  Ahroyd  and    Henry  Akroyd   had    contracted 
and  agreed  with  the  said  parties  thereto  of  the  first  and 
second  parts,  for  the  absolute  purchase  of  a  license  for 
the  exclusive  use  of  the  invention  in  the  declaration 
mentioned,  so  far  as  it  in  any  way  related  to  the  pre- 
paring and  combing  of  all  kinds  of  animal  wool  and 
hair;   and   further,   as  the  fact  was,  that  it  had   been 
agreed  that  the  said  contract  should  be  carried  out  in 
manner  thereinafter  appearing,  and  that  such  covenants 
should  be  entered  into  as  were  thereinafter  contained  j 
and  further,  as  the  fact  was,  that,  in  pursuance  and  part 
performance  of  the  said  contract,  by  an  indenture  bear- 
ing even  date  with  those  presents,  and  made  between 
the  miSi  Jean  Jacques  Heilmanny  of  the  one  part,  and  the 
said  Titus  Salt,  Edward  Akroyd  and  Henry  Akroyd,  of 
the  other  part,  (being  the  said  deed  of  license  in  the 
said  fourth  plea  mentioned),  the  said  Jean  Jacques  HeU* 
mann  as  such  administrator  as  aforesaid  had  granted  to 
the  said  Titus  Salt,  Edward  Akroyd  and  Henry  Akroyd 
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I860.  such  exclusive  liberty  and  license  to  make,  me  and  vend 
ScBLuv.  the  said  invention,  as  in  the  said  fourth  plea  was  mentioned 
BBRon  ^^^  described :  It  was  witnessed  that,  in  pursuance  of 
LiersB.  ^jjg  gjjjj  recited  contract,  and  in  pursuance  of  the  agree- 
ment in  that  behalf  thereinbefore  recited,  and  in  consi- 
deration of  the  premises,  each  one  of  the  several  persons, 
parties  to  the  said  indenture,  did  thereby  for  himself,  his 
heirs,  executors  and  administrators,  covenant  and  agree 
with  the  others  of  them,  that  the  said  Titus  SaU^  Edward 
Akroyd  and  Henry  Akroyd,  their  executors,  administra- 
tors, or  assigns,  or  any  of  them,  should  not  manufacture 
machines,  under  or  by  virtue  of  the  said  license,  for  sale 
out  of  Great  Britain  and  Ireland.  Of  all  which  premises 
defendant,  before  the  granting  and  assignment  by  the 
said  Titta  Salt,  Edward  Akroyd  and  Henry  Akroyd  to 
him  of  the  said  liberty  and  license,  as  in  the  fourth  plea 
mentioned,  and  before  the  committing  of  the  grievances 
in  the  declaration  mentioned,  had  notice.  That  after- 
wards, on  30th  October,  1852,  by  a  certain  indenture 
then  made  between  the  said  Titus  Salt,  EduHird  Akroyd 
and  Henry  Akroyd,  of  the  one  part,  and  defendant,  of 
the  other  part:  After  reciting,  amongst  other  things, 
the  grant  to  the  said  Josue  Heilmann  of  the  said  letters 
patent,  as  in  the  declaration  mentioned,  and  that  the 
said  Josue  Heilmann  had  died  intestate  on  5th  November, 
1848,  and  that  letters  of  administration  of  his  estate  and 
effects  were  granted  to  his  son,  Jean  Jacques  Heilmann; 
and  reciting  the  granting  of  the  said  license  dated  28th 
August,  1852,  by  the  said  Jean  Jacques  Heilmann  to  the 
said  Titus  Salt,  Edward  Akroyd  and  Henry  Akroyd, 
their  executors,  administrators  and  assigns,  as  in  the 
fourth  plea  mentioned ;  and  reciting  the  making  of  the 
said  indenture,  also  bearing  date  28th  August,   1852, 
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between  the  said  respective  parties  thereto  of  the  first, 
second  and  third  parts ;  and  that  in  the  said  indenture 
were  contained  certain  covenants  on  the  part  of  the  said 
parties  thereto,  with  respect  to  the  said  license  so  granted 
to  the  said  IVtus  Salt,  Edward  Akrayd  and  Henry  Akroyd 
as    aforesaid;   and   reciting  that  the    said    Titus  Salt, 
Edward  Ahroyd  and  Henry  Akroyd  had  contracted  and 
agreed  with  defendant  for  the  sale  to  him  of  the  said 
license,  so  granted  to  them  as  aforesaid  (subject  to  cer- 
tain exceptions  not  material  to  be  herein  mentioned),  at 
a  certain  price  therein  stated,  and  that,  in  pursuance  of 
the  said  agreement,  by  an  indenture  bearing  even  date 
with  the  now  reciting  indenture,  that  is  to  say,  30th 
Ociober,A852y  the  said  Titus  Salt,  Edward  Akroyd  and 
Henry  Akroyd  did  grant  and  assign  unto  defendant  all 
that  and  those  the  liberty,  license,  authority,  rights  and 
privileges  granted  and  conferred  upon  the  said   Titus 
Salty  Edward  Akroyd  and  Henry  Akroyd  by  the  said 
license  or  indenture  of  28th  August,  1852,  thereinbefore 
recited  (with  certain  exceptions  not  material  to  be  here 
mentioned) ;  it  was  witnessed  that,  in  pursuance  and 
further  performance  of  the  said  contract,  and  in  consi- 
deration of  the  premises,  defendant  did,  for  himself,  his 
heirs,  executors  and  administrators,  covenant  with  the 
said    Titus  Salt,  Edward  Akroyd  and  Henry  Akroyd, 
their  executors  and  administrators,  that  he,  defendant, 
would  pay  to  the  said  Titus  Salt,  Edward  Akroyd  and 
Henry  Akroyd,  certain  moneys  in  the  manner  therein 
provided ;  and,  further,  that  he  would  thenceforth,  from 
time  to  time  and  at  all  times  thereafter,  observe  and 
perform  all  and  every  the  covenants,  conditions  and 
agreements,  in  the  said  secondly  thereinbefore  recited 
indenture  of  28th  August,  1852,  contained,  on  the  part 
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of  the  said  TUus  SaU,  Edward  Akroyd  and  Hewry 
Akroydy  their  ezecutorSy  administrators,  or  assigns,  or 
any  of  them,  thenceforth  to  be  performed,  or  obseryed, 
with  certain  exceptions  not  material  to  be  here  set  forth, 
(but  not  excepting  the  covenant,  hereinbefore  men- 
tioned, that  the  said  Titus  Salt,  Edward  Ahroyd  and 
Henry  Akroyd^  their  executors,  administrators,  or  assigns, 
or  any  of  them,  should  not  manufacture  machines,  under 
or  by  virtue  of  the  said  before  mentioned  license,  for 
sale  out  of  Great  Britain  and  Ireland) ;  and  should  and 
would,  from  time  to  time,  and  at  all  times  thereafter, 
save,  defend,  keep  harmless  and  indemnified,  the  said 
Titus  Salt,  Edward  Akroyd  and  Henry  Akroyd^  their 
executors,  administrators  and  assigns,  of,  from  and 
against  all  actions,  suits,  damages,  costs  and  expenses, 
claims  and  demands,  for  or  by  reason  of  the  breach, 
non-observance,  or  non-performance  of  the  said  cove- 
nants, conditions  and  agreements  (except  as  aforesaid), 
or  any  of  them. 

Averment.  That,  afterwards,  and  afler  all  the  interest, 
right  and  title,  of  and  in  the  said  invention  and  letters 
patent,  vested,  and  whilst  the  same  remained  vested,  in 
plaintiff,  defendant  wrongfully,  unlawfully  and  unjustly, 
without  the  leave  or  license  of  plaintiff,  or  of  any  other 
person  entitled  to  grant  such  leave  or  license,  and  against 
the  will  of  plaintiff,  in  England^  to  wit  at  Bradford  and 
Leeds,  made,  for  sale  out  of  Great  Britain  and  Ireland, 
to  wit  one  thousand  machines,  in  imitation  of  the  said 
invention,  and  sold  the  same  out  of  Great  Britain  and 
Ireland,  And  did  at  Bradford  and  Leeds  aforesaid  make, 
for  sale  out  of  Great  Britain  and  Ireland,  divers  to  wit 
one  thousand  machines  in  imitation  of  parts  of  the  said 
invention,  and  did  sell  the  same  out  of  Great  Britaimnd 
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Ireland.  And  did  make»  use,  exercise  and  put  in  prac- 
tice the  said  invention,  and  divers,  to  wit,  all  the  parts 
thereof,  by  making,  at  Bradford  and  Leeds  aforesaid,  for 
sale,  and  selling,  out  of  Great  Britain  and  Ireland^  divers, 
to  wit,  one  thousand  machines,  in  imitation  of  the  said 
invention,  and  did  sell  the  same  out  of  Chreat  Britain 
and  Ireland:  and  did  counterfeit  and  imitate,  and  did 
use  and  put  in  practice,  the  said  invention,  by  making, 
at  Bradford  and  Leeds  aforesaid,  for  sale  out  of  Great 
Britain  and  Ireland,  divers,  to  wit,  one  thousand 
machines,  in  imitation  of  the  said  invention ;  and  did 
sell  the  same  out  of  Chreat  Britain  and  Ireland:  and  did 
counterfeit  and  imitate  in  part  the  said  invention,  and 
did  use  and  put  in  practice  in  part  the  said  invention,  by 
making,  at  Bradford  and  Leeds  aforesaid,  for  sale  out  of 
Great  Britain  and  Ireland,  divers,  to  wit,  one  thousand 
machines,  in  imitation  in  part  of  the  said  invention,  and 
did  sell  the  same  out  of  Chreat  Britain  and  Ireland: 
Which  were  the  several  grievances  in  the  declaration 
respectively  complained  of. 

Rejoinder,  dated  9th  February.   Joinder  of  issue  on 
the  replication  to  the  fourth  plea.     Demurrer  to  same. 
23rd  ApriL    Joinder  in  demurrer. 
On  30lh  Aprils  Montague  Smith  obtained  a  rule  call-  * 
ing  upon  the  plaintiff  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  rejoin  certain  matters  on 
equitable  grounds. 

The  abstract  of  the  proposed  rejoinder  was  as  fol- 
lows. That  defendant  has  been  innocently,  and  in 
ignorance  of  the  restriction  in  the  license,  for  many 
years  committing  the  grievances  now  complained  of, 
without  objection  on  the  part  of  plaintiff,  though  plaintiff 
knew  of  the  committing  of  the  grievances  so  long  ago  as 
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1853^  and  from  time  to  time  afterwards ;  that  pliuntiff 
might  have  given  defendant  notice,  but  neglected  to  do 
so ;  that,  during  that  time,  plaintiff  received  in  a  foreign 
country,  where  he  has  the  exclusive  right  to  the  use  of 
the  said  invention,  compensation  for  the  said  use,  there, 
of  machines  made,  as  he  then  knew,  by  defendant,  for 
sale  abroad,  in  violation  of  the  equitable  restriction; 
that  the  grievances  committed  before  plaintiff  was  guilty 
of  such  laches  were  committed  more  than  six  years 
before  action,  and  that  the  other  grievances  were  com- 
mitted after  the  laches  and  during  the  continuance 
thereof,  and  before  plaintiff  gave  notice  of  his  objection, 
and  while  defendant  was  ignorant  that  he  was  doing 
wrong,  and  was  acting,  as  he  supposed,  in  the  lawful 
enjoyment  of  his  rights ;  and  that  the  notice  mentioned 
in  the  replication  was  not  a  notice  which  gave  defendant 
personal  knowledge  of  the  matters ;  that  before  J,  /.  Hnt- 
mann  granted  the  license,  and  before  Salt  and  the  Akrcydi 
covenanted  as  stated  in  thercplication,  and  before  there  was 
any  agreement  for  a  restriction  on  the  license,  defendant 
contracted  with  Salt  and  the  Akroyds  for  the  grant  to  him- 
self; that  the  agreement  was  in  writing  (setting  it  out)^ 
being  the  same  as  set  out  in  the  bill  in  Chancery  herein- 
•  after  mentioned ;  and  that  defendant  was,  and  continued, 
ignorant  of  the  restriction,  and  of  the  agreement  for  the 
restriction,  until  the  license  was  granted  to  him  and 
he  covenanted  as  stated  in  the  jeplication,  and  paid 
30,000/.  for  the  grant ;  that  the  only  agreement  which 
he  knew  of^  for  the  granting  of  the  license  by  Hetbnannf 
was  that  contained  in  the  letters  set  out  in  pages  4  and  5 
of  the  bill,  which  are  set  out  in  the  rejoinder;  that  there 
was  no  valuable  consideration  for  the  restriction ;  that 
defendant's  covenant  set  out  in  the  replication  extended 
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by  mistake  and  inadvertence  to  the  covenant  of  Soli  and 
the  Akroyds  set  out  in  the  replication,  and  without 
defendant's  knowledge  or  consent,  and  without  culpable 
negligence  on  the  part  of  defendant ;  that  Salt  and  the 
Akroyds  are  able  to  pay  all  damages  claimed  by  the 
plaintiff. 

The  rule  was  made  returnable  at  Chambers^  but, 
Blackburn  J.  refusing  to  allow  the  rejoinder,  the  case 
was  now  argued  before  the  Court. 

It  appeared  that  the  defendant  had  filed  before,  and 
had  amended  since,  the  delivery  of  the  equitable  repli- 
cation, a  bill  in  Chancery,  praying  that  the  deed  of  28th 
Auffusty  1852,  might  be  reformed  and  rectified,  by  striking 
out  or  erasing  therefrom  the  covenant  that  Salt  and  the 
Akroyds  **  shall  not  manufacture  machines  under  or  by 
virtue  of  the  said  licenses,  for  sale  out  of  Great  Britain 
and  Ireland/^  By  the  same  bill  it  was  also  prayed 
that  the  plaintiff  might  be  restrained  fi*om  proceeding 
with  this  action  until  the  hearing  of  the  cause  in  which 
the  bill  was  filed,  and  that  the  defendant  might  have 
such  other  relief  as  the  circumstances  of  the  case 
required 
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BovUly  Hannen  and  CoUon  now  shewed  cause  (a). 
The  rejoinder  ought  not  to  be  allowed.  By  his  fourth 
plea  the  defendant  sets  up,  as  an  answer  to  the  action, 
that  he  was  licensed  to  use  the  invention  by  grant  from 
Salt  and  the  Akroyds,  to  whom  a  similar  license  had 
been  granted  by  the  administrator  of  the  inventor.  To 
this  the  plaintiff  replies,  on  equitable  grounds,  that  Salt 

(a)  The  demuner  to  the  equitable  replication  to  the  fourth  plea  was 
not  argaed  till  Mtchaeltmu  Term,  1860.  The  report  of  it  is  subjoined 
at  page  870. 
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and  the  AkroydM  covenanted,  by  a  deed  of  the  same  date 
as  that  of  the  license  to  them,  that  they  would  not  mana- 
facture  machines^  under  or  by  virtue  of  the  license,  for  sak 
abroad.  This  replication  is  possibly  a  good  legal  answer  to 
the  fourth  plea.  It  was  delivered  on  25th  January^  1859 ; 
the  defendant  having,  before  then,  on  23rd  ./ajiifary,  filed 
the  bill  in  Chancery  referred  to  in  the  proposed  rejoinder. 
This  bill  was  amended  on  7th  FAruary  and  is,  by  order, 
dated  3rd  February.  In  it  the  defendant  prays,  aroongtt 
other  things,  that  the  plaintiff  may  be .  restrained  from 
going  on  with  this  action  nntil  the  cause  in  which  the 
bill  was  filed  is  heard.  Having  elected  to  pursoe  his 
remedy  in  equity,  the  defendant  cannot  be  allowed  to 
set  up  the  same  matters  in  this  Court,  as  he  seeks  to  do 
by  the  rejoinder,  otherwise  he  would,  in  effect,  be  pro- 
secuting the  bill  in  a  Court  of  common  law. 


Mamtague  Smith  and  Footu^  contra.  If  the  defendant 
has  a  defence  on  equitable  grounds,  he  is  not  precluded 
fix>m  relying  on  it  as  an  answer  to  the  action,  merely 
because  he  has  also  taken  proceedings  in  Chanceiy. 
The  plaintiff,  by  his  equitable  replication  to  the  fourth 
plea,  sets  up  an  equity,  which  the  defendant  is  entided 
to  displace  by  the  proposed  rejoinder  setting  up  a 
counter  equity.  By  so  doing  he  would  not  be  prose* 
cuting  his  bill  in  this  Court,  the  object  of  the  bill  being 
not  merely  to  restrain  the  plaintiff  fix>m  proceeding 
with  this  action,  but  to  have  the  deed  of  28th  Auyusi, 
1852,  rectified  by  striking  out  the  covenant  by  SaU 
and  the  Akroyds  not  to  manufacture  machines  for  sale 
abroad;  a  matter  in  which  this  Court  has  no  juris* 
diction. 
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CocKBURN  C.  J.     The  rule  which  the  Coart  ought 

to  lay  down  in  this  case  is  as  clear  as  possible,  namely, 

that  a  party  who  has  gone  into  a  Court  of  equity  for 

the  purpose  of  defeating  an  action,  or  resisting  a  plea, 

where  the  record  is  in  this  Court,  which  is  a  Court  of 

law,  cannot  be  allowed  to  set  up  equitable  matter  here, 

which  he  has  insisted  upon   and   sought  to  have   the 

benefit  of  elsewhere.     Take  for  instance  the  case  of  a 

defendant  sued  at  law  upon  a  legal  ground  of  action; 

and  who  thereupon  resorts  to  a   Court  of  equity   to 

restrain  the  action.     If,  after  so  doing,  he  were  to  apply 

to  the  Court  of  law  for  leave  to  put  a  plea  on  equitable 

grounds  on  the  record,  he  could  not  for  a  moment  be 

permitted  to  do  so.     The  same  principle  must  apply  to 

the  ulterior  stages  of  the  action.     It  is  clear  that  the 

object  of  the  enactment  in  The  Common  Law  Procediure 

Act,  1854,  was  to  prevent  the  necessity  for  two  suits 

with  reference  to  the  same  subject-matter  being  at  the 

same  moment  carried  on  in  a  Court  of  equity  and  a 

Court  of  law ;  and  to  obviate  much  harassing  vexation 

to  parties  who,  having  no  answer  at  law  to  an  action,  have 

a  defence  in  equity,  and  are  now  enabled  to  avoid  great 

and  unnecessary  expense  by  putting  that  defence,  which 

often  rests  on  very  plain  and  simple  grounds,  on  the 

record  in  the  Court  of  law  in   which   the  action   is 

brought.     We  should  be  frustrating  the  enactment,  and 

introducing   still   greater    inconvenience  and  mischief 

than  formerly  existed,  were  we  to  allow  a  party  to  take 

concurrent  proceedings  at  law  and  in  equity  with  a 

view  to  relief.     I  think  that  we  are  bound  to  lay  down, 

I  will  not  say  an  invariable  rule,  but  a  rule  invariable 

except  under  special  circumstances,  such  as  I  cau  hardly 

contemplate  at  this  moment,  that,  if  a  party  goes  to  a 


I860. 


SCHLUM- 
BIBOIB 

V. 
LiSTVB. 


868 


EASTER  TERM. 


I860.        Court^  of  equity  and  seeks  his  remedy  there,  he  cannot 

SoHLUM-      afterwards  come  to  this  Court  and  ask  us  to  allow  him 

T.  to  set  up  the  same  equitable  matter  here. 

LiiTsa. 

Crompton  J.  I  am  of  the  same  opinion.  The  que&- 
tion,  as  I  understand  it,  before  my  brother  Blackburn^ 
was  whether  or  not  he  ought,  in  the  exercise  of  his 
discretion,  to  have  allowed  the  equitable  rejoinder. 
Having  allowed  the  plaintiff  an  equitable  replication,  he 
was  applied  to  by  the  defendant  for  leave  to  plead  an 
equitable  rejoinder ;  and  it  seems  at  first  sight  a  very 
reasonable  and  taking  argument  that,  if  the  one  is 
allowed,  so  also  should  be  the  other.  Nor  do  I  think 
that  it  can  be  doubted  that  an  equitable  rejoinder 
answering  the  matters  set  up  by  an  equitable  replication 
is  admissible  and  allowable.  But  then  we  come  to  the 
question  whether  a  party  can  be  permitted  to  set  up  in 
this  Court  a  ground  of  relief  which  he  is  also  at  the 
same  time  setting  up  in  a  Court  of  equity.  I  fully  con- 
cur with  what  has  fallen  from  the  Chief  Justice  on  this 
subject;  and  I,  for  one,  would  never,  when  sitting  at 
Chambers,  allow  a  party  to  plead  an  equitable  plea  or  an 
equitable  pleading  of  any  kind,  the  subject-matter  of 
which  he  was  also  setting  up  in  a  Court  of  equity.  Now 
the  plaintiff,  in  the  present  case,  has  not  filed  any  bill  or 
any  answer  in  equity  in  which  he  has  raised  the  subject- 
matter  of  his  equitable  replication  in  this  action;  but 
has  chosen,  as  he  has  a  right  to  do,  to  content  himself 
with  putting  it  on  the  record  in  this  Court  of  law.  The 
defendant,  however,  has  chosen  to  take  simultaneously 
two  modes  of  answering  that  replication;  one  at  law  and 
the  other  in  equity.  He  has  got  his  bill  amended  in 
equity,  and  has  brought  forward  in   it,  as  amended^ 


XXIIL   VICTORIA.  869 

grounds  for  restraining  the  plaintiff  from  having  the        I860, 
benefit  of  this  equitable  replication.     He  thus  seeks  to       Schluji- 
avoid  the  replication  in  equity,  and  now  claims,  by  his       bkbo«» 
proposed  equitable  rejoinder,  to  do  the  same  thing  at       Lwtkb. 
law.     I  have  the  strongest  possible   opinion  that  this 
ought  to  be  prevented,  as  adding  to  the  vexation  and 
annoyance  of  a  double  procedure  in  two  separate  Courts, 
which  it  was  the  object  of  the  recent  statute  to  prevent. 
It  would  give  rise  to  a  mischief  of  the  worst  form ;  for  it 
would  convert  that  which  is  now  a  simple  matter  at  law, 
though  complicated  in  equity,  into  a  complicated  matter 
at  law  as  well  as  in  equity.     It  would  also,  practically, 
give  an  appellate  jurisdiction  from  this  Court  to  a  Court 
of  equity^  which  can  never  have  been  contemplated  by 
the  statute. 

Hill  J.  and  Blackburn  J.  concurred. 

Rule  discharged  (a). 

(a}  8ee  next  page,  for  the  report  of  the  argument  of  the  demurrer 
to  the  equitable  replication  to  the  fourth  plea  in  this  case. 
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Declaration  T^HE  demurrer  to  the   equitable  replication  to  the 
of  a  patent  fourth  plea  (which  see  ante,  pp.  Sd?,  858^)  came  oo 

mente^n^^^  for  argument  in  Michaelmas  Term,  and   maj  be  con- 

foHte°n?''  veniently  inserted  here. 

fnngement 

by  defendant, 

by  making,  selling  and  counterfeiting  the  patented  machines. 

^  Flea.  That  the  patentee  died  intestate  while  the  patent  was  Tested  in  him ;  that  his  sdmi- 
nistrator  granted  by  deed  to  S.  fA.^  and  to  such  persons  as  they  should  from  time  to  time 
license,  empower,  or  authorize  in  that  behalf,  exclusire  liberty  and  license  to  make,  use 
and  Tend  the  iuTcntion  throughout  England  and  Walts^  Berwick-upon-Tweed,  Scotlmul 
and  Ireland  ;  that  S,  j-  A.  granted  and  assigned  to  defendant  the  said  exclusiTe  liberty 
and  license ;  and  that  the  aJleged  infringement  was  an  exercise  of  that  Uberty  and  license. 

Replication,  on  equitable  grounds.  That,  by  a  certain  other  deed  of  the  same  date  as 
the  deed  of  license  to  8.  fA.,  and  made  between  the  administrator  of  the  patentee  of 
the  one  part,  plaintiff  and  fiTe  other  persons  (naming  them)  of  the  second  part,  and 
8.  4"  A.  of  the  third  part,  reciting  that>  by  arrangement  with  the  deceased  patentee,  the 
parties  thereto  of  the  second  part  were  entitled  to  participate  in  the  profits  to  be  deriTcd 
from  the  patent ;  and  that  8,  j-  A,  had  contracted  with  the  parties  of  the  first  and  second 
parts  for  the  absolute  purchase  of  a  license  for  the  exclusive  use  of  the  invention,  and 
it  had  been  agreed  that  the  said  contract  should  be  carried  out  as  thereinafter  appeaired, 
and  that  the  covenants  thereinafter  contained  should  be  entered  into ;  and  reciting  that, 
in  part  performance  of  the  said  contract,  the  deed  of  license  to  8.  4"  A.  (being  the  deed 
in  the  plea  mentioned)  had  been  executed :  it  was  witnessed,  in  pursuance  of  the  raid 
contract,  that  each  of  the  parties  thereto  thereby  covenanted  and  agreed  with  the  othen 
of  them  that  8.  f  A,  shoiud  not  manufacture  machines,  under  or  by  virtue  of  the  said 
license,  for  sale  out  of  Great  Britain  and  Ireland.  Of  all  which  defendant,  before  the 
granting  and  assignment  of  the  said  license  by  8.  j-  A.  to  him,  had  notice.  That  after- 
wards, by  deed  dated  aOth  October,  1852,  between  8.  4'  A.  of  the  first  and  defendant  of 
the  second  part,  reciting  the  facts  above  stated,  and  that  8,  ^  A.  had  contracted  with 
defendant  to  assign,  ana  had,  by  a  deed  also  dated  30th  October^  1852,  assigned,  to  him 
the  said  license :  it  was  witnessed  that  defendant  covenanted  with  &  ^  A.,  inter  alia,  to 
observe  and  perform  the  covenant  by  them  in  the  previous  deed,  not  to  manuiacture 
machines,  unaer  or  by  virtue  of  the  ucense,  for  sale  out  of  Great  Britain  and  Irdmd: 
and  to  indemnify  8,  ^  A,  from  the  consequences  of  the  non-observance  thereof.  Aver- 
ment  of  breaches  by  defendant  of  the  covenant  in  question,  by  manufacturing  the 
patented  machines  in  England  for  sale  out  of  England,  and  by  the  sale  out  of  Engle»i 
of  the  patented  machines  and  parts  thereof. 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  replication  was  bad.  That  the  license  to  8.  j-  A.  and  the  contem- 
poraneous deed  were  not  to  be  read  as  one  deed,  and  that  therefore  the  absolute  terms 
of  the  former  were  not  qualified  by  the  covenants  in  the  latter.  That,  although  in  equity 
defendant  was  bound  by  those  covenants,  a  Court  of  common  law  could  not  do  complete 
equity  between  all  parties  in  the  matter,  having  no  jurisdiction  to  bring  before  it  the  five 
covenantees,  parties,  in  addition  to  plaintiff,  to  the  said  contemporaneous  deed,  or  to 
restrain  possible  future  actions  by  them  against  defendant. 
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Mordague  Smith,  in  support  of  the  demurrer.  This 
replication  is  bad.  It  is  an  attempt  to  set  up  an  equi- 
table right  in  support  of  a  legal  claim.  The  declaration 
proceeds  upon  the  alleged  infringement  of  a  legal  right, 
namely,  the  exclusive  use  of  the  letters  patent.  The 
fourth  plea  answers  this  by  setting  up  a  license  to  the 
defendant,  derived  from  the  patentee,  to  use  them.  This 
perfectly  valid  legal  defence  the  plaintiff,  by  the  replica- 
tion, seeks  to  get  rid  of,  by  the  deed  contemporaneous 
with  the  original  license  from  the  patentee;  which  deed 
restricted  the  licensees  from  tnanufacturing,  under  the 
patent,  machines  for  use  out  of  the  United  Kingdom. 
Assuming^  however,  that  the  replication  shews  that 
defendant  is  bound  by  that  deed,  it  does  not  restore  the 
right  which  the  plaintiff  claims  in  the  declaration,  but 
sets  up  a  new  right  altogether;  that,  namely,  to  the 
exclusive  sale  of  the  patented  articles  abroad.  The 
replication  is  therefore  a  departure  from  the  declaration, 
and  an  attempt  to  turn  the  plaintiff's  equitable  right  to 
prevent  a  breach  of  the  covenant  into  a  legal  right  to 
sue  for  an  infringement  of  the  patent  The  replication 
shews  that  the  plaintiff  has  mistaken  his  remedy.  He 
might  have  sued  the  defendant  at  law,  for  a  breach  of 
the  covenant,  or  he  might  have  gone  into  equity  to  re- 
strain the  defendant  from  breaking  it  by  selling  the 
machines  abroad.  But,  having  regard  to  the  action  which 
the  plaintiff  has  actually  brought,  the  contemporaneous 
deed  can  have  no  effect  whatever,  at  law,  on  the  license 
from  Heilmann  to  Salt  and  Akroydt  to  use  the  invention. 
The  latter  is  absolute  in  its  terms,  and  refers  to  no  deed, 
and  the  deed  is  distinct  from  and  collateral  to  it.  The 
deed  of  license  is,  moreover,  made  between  Heilmann  and 
Salt  and  Ahrogds  only,  whereas  the  contemporaneous 
3  L  2 
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deed  embraces  six  other  persons  as  parties.  The  plaiutiff 

is  but  one  of  those  six,  and,  under  the  deed,  each  of  the 

plaintiff's  five  co-covenantees  might  bring  a  separate 

action  against   the  defendant  on   the  covenant     The 

Court  would  have  no  power  to  stay  any  of  those. acUons, 

nor  can  it,  if  the  replication  is   upheld,  do  complete 

justice   in    the  present  case  between  all   parties;    the 

other  five  persons  not  being  before  it.   Again,  there  is 

nothing  inequitable  in  the  defendant's  fourth  plea.     The 

plaintiff  having  elected  to  pursue  a  legal  remedy  which 

it  is  not  competent  to  him  to  seek,  equity  -would  not 

restrain  the  defendant  from  setting  up  a  legal  defence  to 

his  claim.    His  proper  course  was  to  go  into  equity  in  the 

first  instance.     In  a  Court  of  common  law  an  equitable 

replication  cannot  be  allowed  if  it  is  inconsistent  with 

the  legal  character  of  the  right  alleged  in  the  declaration ; 

JReis  V.  ScMish  Equitable  Assurance  Society  (a).     If  it 

were  otherwise,  the  effect  would  be  that  actions  founded 

on  mere  equitable  grounds  might  be  brought  at  law. 

But,  as  was  said  by  Pollock  C.  B.  in  Hunter  v.  Gibbons  (b), 

**  The  relief  in  equity  would  be  different  firom  what 

the  plaintiff  would  get  here.     The  statute  has  made 

no    provision    for   an    equitable    declaration.*'      That 

case  also  shews  that  an  equitable  replication  which  will 

not  administer  the  whole  equity  between  the  parties  is 

inadmissible. 


Bovill,  contra.  The  first  question  is,  what  is  the  effect 
of  two  deeds  of  the  same  date,  to  which  the  same  persons 
are  parties,  and  which  are  executed  at  the  same  time  ? 
Clearly,  as  between  the  parties  to  them,  they  are,  if  in- 
tended to  carry  out  but  one  transaction,  one  instrument; 
(a)  2ff.fN.  19.  (6)  1  H.  #  K.  459. 
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Lard  CromweFs  Ca$e(a\  Mountague  v.  Tidcombe  (i).  1860. 
[Hill  J.  There  the  two  deeds  were  between  the  same  Scbxcm- 
identical  parties  merely.]  In  FofAlangue^s  TreatUe  on 
Equity,  sect.  14,  p.  436  (ed.  5.)  it  is  laid  down  that,  '^  it  is 
a  general  rule,  that  several  deeds  made  at  one  time»  are 
to  be  taken  as  one  assurance ;  yet  every  one  hath  its 
distinct  operation  to  carry  on  the  main  design.''  There 
was  but  one  transaction  between  Heilmann  and  Salt  and 
AkroydSf  which  was  carried  out  by  means  of  the  two 
deeds ;  those  deeds  are,  therefore,  to  be  read  together  as 
one.  When  the  defendant  purchased  their  interest  from 
Salt  and  Akroydi,  he  had  both  deeds  presented  to  him 
at  the  same  time,  he  saw  how  one  is  controlled  and 
affected  by  the  other,  and  he  bought  such  interest  only 
as  Salt  and  Akroydi  had,  subject  to  the  provisions  of 
both  deeds.  He  cannot,  after  this,  separate  the  two 
deeds,  either  in  law  or  in  equity.  The  replication,  set- 
ting out  these  facts,  is  good,  even  at  law,  but  at  all  events 
in  equity.  The  effect  of  the  two  deeds  taken  together 
is,  that  the  defendant  is  licensed  to  manufacture  ma- 
chines under  the  patent,  in  th^  United  Kingdom,  for  all 
purposes  except  that  of  sale  abroad.  \Hill  J.  If  it  was 
intended  that  the  two  deeds  should  operate  as  one,  why 
was  not  one  deed  made  instead  of  two?]  There  may 
have  been  good  reasons  for  that.  In  Lord  CromweFt 
Case  (a),  in  answer  to  an  objection  that  a  condition  or 
rent  cannot  be  saved  in  a  collateral  deed  or  record,  but 
ought  to  be  saved  in  the  same  deed  or  record,  it  was 
resolved  *Uhat  it  is  not  of  necessity,  that  the  saving 
should  be  always  in  the  same  record  or  deed,  but  in 
some    cases    it    may  be  contained   in    another   deed, 

(a)  2  Rep,  6U  a.  74  a.  {h)  2  Vem.  5ia 
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although,  by  law,  it  might  have  beea  saved  in  the  same 
deed  or  record."  The  defendant,  at  all  events,  is  not  in 
a  position  to  complain  of  there  having  been  two  deeds 
instead  of  one.  Inasmuch  as  he  took  with  notice  of  both, 
he  is  in  the  same  position  as  Salt  and  AkroydSf  the 
original  parties  to  both ;  Tulk  v.  Moxhay  (a).  Patching 
V.  Dubbins  (&).  The  plaintiff's  legal  right,  apart  from 
the  license  and  the  contemporaneous  deed,  that  no  one 
should  manufecture  the  machines,  is  not  the  less  a  l^al 
right  because  qualified  by  those  instruments  to  this 
extent,  that  the  defendant  may  manufacture  them  for  sale 
in  the  United  Kingdom  only.  [^Cockbum  C.  J.  The  diflS- 
culty  in  your  way  is,  that  the  deeds  were  not  between  the 
same  parties  merely.  But  you  had  better  address  your- 
self to  the  other  objection,  which,  at  present,  seems  to  us 
insuperable ;  namely,  that  the  other  parties  to  the  second 
deed  are  not  before  the  Court  We  feel  the  force  of  the 
argument  by  the  other  side,  that,  if  the  plaintiff  succeeds, 
the  defendants  will  still  be  liable  to  the  other  covenantees, 
and  that  we  could  not  restrain  actions  by  them.]  The 
plaintiff  is  in  effect  a  trustee  for,  and  therefore  sufficiently 
represents,  the  other  covenantees,  who  are  identified 
with  him  in  interest  It  would  be  unnecessary  to  make 
them  parties  to  a  suit  in  equity.  By  The  Chancery 
Procedure  Amendment  Act,  15  &  16  Vict  c.  86.  s.  42. 
a  defendant  in  any  suit  is  nb^  to  take  any  objection  for  want 
of  parties  to  the  suit,  in  any  case  to  which  the  rules  set 
forth  in  that  section  extend :  and  the  9th  of  those  rules 
is  as  follows :  '*  In  all  suits  concerning  real  or  personal 
estate  which  is  vested  in  trustees  under  a  will,  settlement, 
or  otherwise,  such  trustees  shall  represent  the  persons 


(a)  2  PkiU^,  774. 


(b)  1  JT^.  1. 
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beneficially  interested  under  the  trusty  in  the  same 
manner  and  to  the  same  extent  as  the  executors  or  ad- 
ministrators in  suits  concerning  personal  estate  represent 
the  persons  beneficially  interested  in  such  personal  estate ; 
and  in  such  cases  it  shall  not  be  necessary  to  make  the 
parties  beneficially  interested  under  the  trusts  parties  to 
the  suit ;  but  the  Court  may^  upon  consideration  of  the 
matter,  on  the  hearing,  if  it  shall  so  think  fit,  order  such 
persons,  or  any  of  them,  to  be  made  parties."  [Hill  J. 
There  is  no  averment  on  this  record,  to  identify  the 
interest  of  the  plaintiff  and  the  other  covenantees.] 
The  declaration  avers  that  the  legal  right  and  interest  in 
the  letters  patent  is  vested  in  the  plaintiff.  The  prin- 
ciple of  the  decision  in  Vorley  v.  Barrett  (a)  is  in  favour 
of  the  plaintiff's  application  to  be  allowed  to  explain,  by 
the  replication,  what  the  extent  of  that  right  is ;  and 
to  show  that,  to  that  extent,  it  has  never  been  parted 
with. 
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Montague  Smith  was  not  called  upon  to  reply. 

CocRBURN  C.  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  defendant  on  both  grounds.  It  is 
quite  true,  as  Mr.  Bovill  has  said,  that  where  there 
are  two  contemporaneous  deeds  relating  to  the  same 
subject  matter  and  made  between  the  same  parties,  or, 
between  parties  having  a  complete  identity  of  interest, 
and  where  the  intention  is  that  the  whole  should  be  not 
only  one  transaction,  but  that  there  should  be  but  one 
agreement,  the  two  deeds  may  be  read  as  one.  Here, 
however,  it  was  plainly  intended  that  there  should  be 


(a)  1  C.  JB.  N.  S,  225. 
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I860.  an  absolute  license  to  use  the  invention ;  and,  furthery 
ScHLUM-  •  contemporaneous  deed  containing  covenants  which 
tEROER  should  in  some  degree  restrain  the  exercise  of  the 
Lister.  license.  That  being  so,  I  do  not  think  that  it  is  com- 
petent to  us  to  say  that  the  two  deeds  are  to  be  read  as 
one.  In  equity,  indeed,  the  two  might  be  considered 
together,  and  the  second  regarded  as  a  condition  upon 
the  first.  But  as  the  effect  of  the  two  deeds  is  to  give 
the  licensor  in  the  firsts  and,  now,  the  plaintiff,  who 
represents  him,  a  right  of  action  for  the  infringement  of 
the  patent,  unless  the  license  is  set  up  in  answer;  and  to 
give  each  of  the  covenantees  in  the  second  a  right  to  sue 
for  the  breach  of  the  covenant  with  them :  it  follows  that 
the  defendant  would  be  liable  to  several  actions  for  the 
very  same  act,  none  of  which  should  we  be  able  to 
restrain.  Were  the  plaintiff  to  pursue  his  remedy  in 
a  Court  of  equity,  that  Court  would  compel  him  to 
bring  before  it  all  the  parties  interested  both  under  the 
first  deed  and  under  the  second.  That  we  have  no  power 
to  do ;  and  it  is  therefore  evident  that,  were  we  to  allow 
the  equitable  replication,  we  should  be  doing  an  injustice. 
It  would  be  absolutely  necessary,  in  order  for  us  to 
do  complete  justice,  that  we  should  have  before  us  all 
the  parties  interested  under  both  deeds ;  but  we  neither 
have  nor  can  have  them.  Upon  these  grounds  we  are 
bound,  in  my  opinion,  to  decline  to  exercise  the  limited 
equitable  jurisdiction  which  we  do  possess,  and  to  dis- 
allow the  proposed  replication. 

(WiQHTMAN  J.  was  abscnt.) 

Hill  J.     I  am  entirely  of  the  same  opinion.  Looking 
at  the  two  deeds,  it  seems  to  me  that  they  constitute  but 
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one   transaction;   in  the  license,  however,  the  parties 
have   designedly  omitted  all  reference  to  the  second 
deed,   thereby  shewing  an  intention  that  the  license 
should,  at  law,  be  absolute.  There  is  nothing  to  indicate 
that  they  intended  to  limit  or  qualify  the  license  by  the 
second  deed,   which  embraces  additional  parties,  and 
can  be  made  available  separately  as  a  contract  or  cove- 
nant that  the  license  should  be  exercised  to  a  certain 
extent  only.     Moreover,  there  is  no  averment  whatever 
on  the  record  to  identify  the  interest  of  the  parties  to 
the  two  deeds.     I  think,  therefore,  that  the  second  deed 
is  not  a  good  answer  at  law  to  the  fourth  plea.    Then,  is 
it  a  good  equitable  answer?  I  think  not;  for  this  reason, 
that  all  the  parties  are  not  before  us,  and  that  we  should 
have  to  deal  with  several  interests,  not  represented  in 
the  action  by  any  trustee  within  the  meaning  of  the  rule 
of  Chancery  procedure  relied  upon  by  Mr.  Bovill.    We 
should,  moreover,  be  exposing  the  defendant  to  the  risk 
of  other  actions,  which  we  should  have  no  power  to 
restrain.    I  think,  therefore,  that  the  replication  is  bad, 
both  as  a  legal  and  as  an  equitable  replication. 


I860. 


SCULUM- 
BBRGKB 

▼. 
LiSTBB. 


Blackburn  J.  I  am  of  the  same  opinion.  I  do  not 
think  that  this  replication  is  good  in  law,  and  I  agree 
with  what  my  brother  Hill  has  said  upon  that  point. 
Then  comes  the  question  whether  it  is  a  good  equitable 
replication.  Now,  we  are  justified  in  holding  a  replica- 
tion to  be  good  upon  equitable  grounds  only  in  a  case 
where  a  Court  of  equity  would,  upon  the  facts  stated 
in  the  replication,  unconditionally  restrain  the  defendant 
from  setting  up  the  defence  which  the  replication  pro- 
fesses to  answer.  We  have,  therefore,  to  consider  whether 
the  plaintiff  shews,  by  the  replication,  that  he  is  entitled 
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1860.  ^o  unconditional  relief  in  equity.  The  action  being  for 
SoHtuM-  ^^®  infringement  of  a  patent^  the  fourth  plea  sets  up  a 
BKBQEB  gQoj  legal  defence,  that  the  patentee  granted  to  persons 
LisTKR.  ^Ijq  afterwards  assigned  it  to  the  defendant  a  license  to 
use  the  patent  In  answer,  the  plaintiff  sets  up  this 
equity:  **  True  it  is  that  such  a  license  was  granted,  but 
by  another  agreement,  contemporaneous  with  the  grant, 
the  defendant's  assignors  covenanted  with  me  and  with 
five  other  persons,  not  to  exercise  the  patent  by  mana- 
facturing  the  patented  articles  for  sale  abroad.'*  Upon 
this  ground  the  plaintiff  seeks  altogether  to  restrain  the 
defendant  from  setting  up  the  license.  I  am  disposed 
to  think  that  a  Court  of  equity  would,  under  proper  cir- 
cumstances, and  if  it  had  all  the  parties  interested  before 
it,  consider  the  two  deeds  together,  and  restrain  the  de* 
fendant  from  setting  up  the  license  absolutely,  without 
reference  to  the  real  bargain.  That,  however,  would  be 
done  only  upon  terms  imposed  on  all  the  parties  to  the 
bargain ;  and  the  Court  would  not  interfere  without  re- 
straining the  other  covenantees,  in  addition  to  the  plain* 
tiff,  from  suing  the  defendant.  Those  persons  neither 
are  nor  can  be  brought  before  us.  By  allowing  the 
replication,  therefore,  we  should  not  be  affording  com- 
plete equitable  relief.  The  plaintiff  must  go  to  a  Court 
of  equity  to  obtain  relief  upon  such  terms  as  shall  make 
the  equity  complete. 

Judgment  for  the  defendants. 
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I860. 


Chappbll  against  Watts.  Tuesday, 

7^  M.  WHITE  had  obtained  a  rule  calling  upon  the  An  IHshnum 
^defendant  to  shew  cause  why  an  order  of  Blacks  residcntm 
bum  J.  by  which  the  plaintiff  was  ordered  to  give  se-  ^^^^^'^^^ 
curity  for  costs,  should  not  be  set  aside.  place  of  abode 

''  m  England^ 

It  appeared  from  the  affidavits  that  the  plaintiff  was  an  is  compellable 

a*  t»  rt       '•.m  •  -it*.  n-r^  it         to  give  security 

officer  of  Her  Majesty  s  93rd  Regiment  of  Foot,  and  that  for  costs  in  an 
he  was,  at  the  time  when  the  order  was  made,  residing  at  by  him  in 
Fermotfj  in  Ireland^  on  service  with  his  regiment,  which  wi^standing" 
was  stationed  there.     It  also  appeared  that  the  plaintiff  ^e\bSJ*aa^ 
was  an  Irishman^  and  that  he  had  no  place  of  abode  or  ®*<^'  "*  ^^ 

*  army,  semng 

residence  in  England.  ^'^^^  his  regi- 

ment in  /re- 


land. 


Grove  now  shewed  cause.  The  plaintiff  is  compellable 
to  give  security  for  costs.  The  usual  ground  for  order- 
ing a  plaintiff  to  do  so  is  that  he  is  out  of  the  jurisdic- 
tion. There  is,  no  doubt,  an  exception  ;  namely,  that 
when  the  plaintiff  is  an  Englishman  and  necessarily  ab- 
sent on  the  public  service,  he  will  not  be  made  to  give 
security  although  he  is  living  out  of  the  jurisdiction. 
But  the  present  plaintiff,  though  absent  on  service  with 
his  regiment,  is  not  an  Englishman  but  a  native  and 
domiciled  Irishman.  He  is  not  therefore  entitled  to  the 
benefit  of  the  exception.  An  Englishman  serving  the 
country  abroad  may  be  presumed  to  be  involuntarily  ab- 
sent and  so  to  have  an  animus  revertendi.  But  an  Irish- 
man,  who  lives  in  Ireland  when  he  is  not  on  service, 
cannot  be  presumed  to  have  an  animus  revertendi  to 


880  EASTER  TERM. 

1860.  England^  when  he  is  on  service  in  bis  own  coantrj.  The 
Chappkll  statement  of  the  exception  in  Chittys  ArehboltTs  I^actiee 
Watts.  (®^'  ^  ^  ^j  Prentice)^  vol.  2,  p.  1403,  as  follows,  confines  it 
to  EngKshmen:  ^*  Nor  will  this  security  be  required  to 
be  given  on  the  ground  of  plaintiflTs  absence  abroad, 
when  such  absence  is  not  voluntary,  and  the  plaintiff  b 
an  Englishman  ;  as  in  the  case  of  naval  and  military 
officers,  and  other  persons  engaged  abroad  in  the  public 
service.**  In  Fitzgerald  v.  Whitmare  (a)  it  was  urged  for 
the  plaintiff,  a  resident  in  Ireland^  that  it  would  be  im- 
politic to  extend  to  Ireland  the  rule,  then  lately  adopted, 
requiring  foreigners  to  give  security  for  costs ;  but  the 
Court,  notwithstanding,  stayed  the  proceedings  till 
security  should  be  given.  The  cases  of  Lard  Nugent 
V.  Harcourt  {b\  and  Evering  v.  Cliiffenden  (c),  in  which 
the  plaintiffs  were  Englishmen^  and  were  excused  from 
giving  security,  shew  the  ground  of  the  exemptioa 
\^Cockbum  C.  J.  The  plaintiff^s  domicil  being  in  Ire- 
land,  his  position  is  not  altered  by  his  regiment  being  on 
service  there.] 

F.  M.  White,  contra.  There  is  no  valid  reason  why 
the  rule  applicable  to  the  case  of  an  English  officer  ab- 
sent from  this  country  with  his  regiment  should  not 
apply  to  that  of  an  Irish  oflBcer  in  the  same  position.  In 
LusKs  Practice,  p.  695  (ed.  2.),  it  is  laid  down  that  ''A 
plaintiff  holding  an  appointment  abroad  under  the 
British  Crown  not  in  its  nature  permanent,  and  a 
soldier  or  sailor  on  foreign  service,  are  not  required 
to  give  security.**  Nothing  is  said  as  to  the  nationality 
of  the  soldier  or  sailor.     In  the  present  case,  it  does  not 

(a)  1  r.  i?.  362.  (6)  2  Dmol,  678. 

(e)  7  DowL  536. 
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appear  from  the  affidavits  that  the  plaintiff  has  any  per-        i860, 
manent  residence  apart  from  the  place  where  his  regi-     chappbll 
ment  is  quartered :  and,  in  the  absence  of  evidence  to       wlm 
the  coDtraryy  it  is  to  be  presumed  that  he  has  no  other 
ordinary  residence  than  with  his  regiment.     If  so,  he  is 
entitled  to  the  benefit  of  the  general  rule  exempting 
soldiers  and  sailors  on  service  from  giving  security  for 
costs ;  the  reason  for  the  rule  being  that  their  residence 
at  the  place  of  service  is  involuntary  and  compulsory. 

Watkin  WilUams,  amicus  curiae.  In  Whittall  v.  Camp^ 
bell  (a)y  decided  yesterday,  the  Court  of  Exchequer, 
following  Garwood  v.  Bradbum  (£)»  held  that  the  plaintiff, 
an  officer  in  Her  Majesty's  Indian  army,  permanently  resi- 
ding and  on  active  service  in  India,  could  not  be  compelled 
to  giye  security  for  costs;  on  the  ground  that  he  was  not 
voluntarily  abroad,  not  being  able  to  remain  or  return  at 
his  will. 

CocKBURK  C.  J.  As  there  has  been  so  recent  a  de- 
cision on  the  point  in  the  Court  of  Exchequer,  we  will 
consult  the  learned  Judges  of  that  Court  before  giving 
our  judgment. 

Judgment  was  delivered  later  in  the  day,  as  follows. 

CocKBURN  C.  J.  We  have  consulted  the  Judges  of 
the  Court  of  Exchequer,  as  to  the  ground  on  which  they 
decided  the  case  before  them,  and  we  find  that  the  only 
question  which  .they  took  into  consideration  was  whether 
an  officer  in  the  Indian  army,  who  had  been  in  it  before 
its  transfer  from  The  East  India  Company  to  the  Crown, 
was,  after  that  transfer,  entitled  to  the  same  privileges 
(a)  6H,fN,  601.  (b)  9  JhwL  1031. 
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1860.        against  giving  security  for  costs  as  if  be  had  been  oiigi- 


Chappbll      nally  in  the  service  of  the  Crown,     llie  Court  held 


V. 


Watts.  ^^^^  he  was ;  but  their  decision  does  not  touch  the  point 
before  us.  We  think  that  the  present  plaintiff  ought  to 
give  secority  for  costs.  He  is  of  Irish  birth,  and  his 
regiment  is  now  serving  in  Ireland.  Had  it  been  made 
appear  to  us  that  his  residence  is  ordinarily  in  England 
and  not  in  Ireland^  our  decision  would  have  been  dif- 
ferent; for  the  true  ground  of  the  exemption  of  a  soldier 
on  service  out  of  this  country  from  giving  security  for 
costs  isy  not  that  he  cannot  come  over  here  to  conduct 
his  action,  but  that  he  is  not  to  be  placed  in  a  worse 
position,  because  he  is  out  of  the  jurisdiction  by  the 
order  of  the  British  Crown.  In  the  case  before  us«  the 
plaintiff^  who  is  not  ordinarily  resident  within  the  juris- 
diction of  the  Court,  is  at  present  in  service  in  Ireland 
with  his  regiment.  How  can  it  be  said  that  he  is  placed 
in  a  worse  position  by  being  called  upon  to  do  that 
which,  independently  of  his  military  service,  he  would 
be  called  upon  to  do  by  reason  of  his  being  ordinarily 
resident  in  Ireland  f  The  circumstance  that  he  is  a 
soldier  in  actual  service  cannot  give  him  an  advantage 
over  any  other  plaintiff  who  is  ordinarily  resident  out 
of  the  jurisdiction. 

Crompton  J.  I  am  of  the  same  opinion.  It  appears 
from  the  affidavits  that  the  plaintiff  is  a  native  of  Ireland 
and  is  ordinarily  resident  in  that  country.  The  circum- 
stance that  Ireland  is  the  country  of  his  birth  is  imma- 
terial;  but  the  fact  that  it  is  the  place  of  his  ordinary 
residence  is  conclusive.  The  criterion  in  these  cases  is, 
Is  the  plaintiff  kept  away  from  his  ordinary  residence  in 
England  by  reason  of  his  being  in  the  service  of  the 
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Crown  ?     If  BO,  he  ought  not  to  give  security  for  costs.        i860. 
But  in  this  case  the  plaintiff  is  living  in  his  own  country,     Chappell 
where  he  would  ordinarily  reside  whether  serving  with       y^l^ 
his  regiment  or  not.    He,  therefore,  is  not  entitled  to  the 
privilege  which  he  claims. 

Hill  J.  and  Blackbubn  J.  concurred. 

Rule  discharged. 


James  against  Lord  Harry  Vane.  Tuesday, 

^  May  8th. 

THE  declaration  contained  counts  for  goods  sold  and  To  an  action 
J  ,.  ,  1  ,  ,  ,  ,  ,  .  1     *.       onthecommon 

aclivered,  work  and  labour  done  and  materials  for  indebitatus 
the  same  provided,  the  use  and  occupation  of  rooms  and  writ  of  sum- 
apartments,  and  on  an  account  stated.  wm  indorsed 
Pleas  1.     Except  as  to  26i  10#.  6rf.,  parcel  of  plain-  ^^^f^^^^ 

tiff's  claim  :  Never  indebted.     Issue  thereon.     2.  As  to  consisting  of 

separable 

the  said  sum  of  26/.  10#.  6rf.:  That  defendant  was  always  items,  defend- 
ant pleaded, 

ready  and  willing  to  pay  plaintiff  the  said  sum  of  26Z.  except  as  to 

]0«.  6<f.,  parcel  of  the  money  claimed,  and  that  before  claim,  Never 
action  he  tendered  and  offered  to  pay  the  same  to  plain-  JS  to  that  part, 
tiff,  but  he  refused  to  accept  it;  and  that  defendant  now  ^e^^^20?.,T 
brought  into  Court  the  said  sum  of  26/.  lOs.  6rf.,  ready  to  ^^fo^'';^^^^ 

be  paid  to  plaintiff.     Issue  thereon.  a?4  laymen* 

^  ^  of  It  into 

At  the  trial,  at  the  Durham  Spring  Assizes^  1860,  it  Court    At 

'^      *^  the  trial  of 

appeared  that  the  action  was  brought  to  recover  two  issues  joined 

on  these  pleas 
the  jury  round 
for  defendant  as  to  the  tender,  and  for  plaintiff  that  the  sum  tendered  was  too  little,  by 
2/.  8/>.  \0d.  to  satisf;^  his  claim. 

Held,  that  plaintiff  had  recovered  2/.  8«.  \0d.  only  in  the  action,  and  was,  therefore, 
not  entitled  to  have  his  costs  taxed  by  the  Master  on  the  higher  scale ;  having,  within  the 
meaning  of  the  directions  to  the  Masters  of  HU.  Tenn,  1853,  No.  8,  failed  to  recover 
more  than  20/. 
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1860.        son*^  of  24/.  8«.  lOd.  and  4/«  10«.  6(/.»  which  were  in- 
j^jjgj        dorscd  on  the  writ  of  eammons ;  and  the  jury  found,  as 
^'^        to  267.  lOf.  6^.,  that  the  defendant  did,  before  action, 
Haert  Vah*.  tender  and  offer  to  pay  that  sura  to  the  plaintiff,  but 
that  he  refused  to  accept  it;  and  that  the  said  sum  was 
not  sufficient,  by  21.  S$.  lOd.,  to  satisfy  the  claim  of  the 
plaintiff*.     The  Judge  refused  to  certify  that  the  cause 
was  a  proper  one  to  be  tried  before  him ;  and,  upon  tax- 
ation,  the  Master  decided  that  the  plaintiff  was  entitled 
to  costs  upon  the  higher  scale,  and  taxed  them  accord- 
ingly- 

Hindmarch  having  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  Master  should  not  re- 
view his  taxation, 

Pigott  Serjt.  now  shewed  cause.  The  Master  was 
right  in  taxing  the  costs  on  the  higher  scale.  The  ques- 
tion depends  upon  the  construction  to  be  put  upon  No. 
8  of  the  Directions  to  the  Masters,  of  J7iZary  Term,  1853, 
which  provides  that  *'  where  in  ^  "  actions  **  of  contract, 
other  than  cases  wherein  by  reason  of  the  nature  of  the 
action  no  writ  of  trial  can  by  law  be  issued,  *'  the  sum 
indorsed  on  the  summons  shall  be  more  than  20/.,  but 
the  plaintiff  fails  to  recover  more  than  that  sum,  and 
the  Judge  does  not  certify"  that  the  cause  was  proper 
to  be  tried  before  him,  *Uhe  plaintiff's  costs  against  the 
defendant,  whether  between  party  and  party  or  between 
attorney  and  client,  shall  be  taxed  as  upon  a  writ  of 
trial  before  a  Judge  of  a  Court  of  record  where  attorneys 
are  not  allowed  to  act  as  advocates,"''  but  the  defendant's 
costs,  if  any,  are  to  be  taxed  upon  the  higher  scale." 
Unless,  therefore,  it  can  be  said  that  the  plaintiff  has 
failed  to  recover  more  than  20/1,  he  is  entitled  to  costs 
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on  the  higher  scale.  And  he  has  not  failed  to  do  so,  for  i860, 
he  has  recovered  the  whole  amount  of  his  claim,  includ-  jZm 
ing  the  sum  tendered  before  action  and  paid  into  Court.  j^^ 
It  is  true  that,  in  Dixon  v.  Walker  {a\  the  Court  of  Ex-  HakbtVahb. 
chequer  has  decided  that  where  a  plaintiff  claims  more 
than  20/.  but  obtains  a  verdict  for  a  sum  under  20/.,  by 
reason  of  a  tender  of  the  remainder  of  the  amount 
claimed,  before  action  brought,  his  costs  must  be  lazed 
on  the  reduced  scale.  But  in  Cooch  v.  Malthy  {b) 
Wightman  J.  held,  on  the  contrary,  that  an  amount 
tendered  by  the  defendant  before  action  was,  notwith- 
standing a  verdict  for  him  on  an  issue  taken  on  a  plea  of 
tender,  part  of  the  amount  recovered  in  the  action ;  on 
the  ground,  not  adverted  to  in  Dixon  v.  Walker  (a),  that 
a  plea  of  tender  is  not  in  bar  of  the  action,  but  in  bar 
of  the  damages  only.  There  are  no  other  authorities 
directly  in  point.  In  Tonge  v.  Chadvnch  (c)  the  defendant 
proved  a  set-off  which  reduced  the  plaintifi's  claim  to 
less  than  20il,  and  it  was  held  that  the  plaintiff  had 
failed  to  recover  more  than  20/.,  and  was  entitled  to 
costs  on  the  lower  scale  only.  But  a  plea  of  set-off  is  a 
plea  in  bar  of  the  action,  which,  as  pointed  out  by 
Wightman  J.,  a  plea  of  tender  is  not.  Moreover,  the 
plaintiff  in  that  case  actually  received  no  more  than  the 
balance  of  his  claim  after  deducting  the  set-off:  whereas 
here,  the  plaintiff  has,  by  the  action,  obtained  the  whole 
of  his  claim,  and  was  obliged  to  sue  for  the  whole. 
\^Hill  J.  Suppose  that,  to  an  action  brought  to  recover 
50/.,  the  defendant  were  to  plead  simply  a  plea  of  ten- 

(a)  7  JIf.  #  r.  214. 

(b)  23  L,  J,  K  a,  Q.  S,  306.  {BaU  Court,) 

(c)  6KfB.  950. 

VOL.    II.  3   M  E.    &   E. 
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1860.  der  of  that  amount,  and  that  he  brought  the  money  into 
Jambs  Court ;  and  suppose  that  the  verdict  was  for  the  defend- 
j^^  ant.  The  judgment  must  be  for  the  defendant,  with 
Habry  Vahb.  ^Qgjg .  iijg  plaiutiflP  could  not  have  judgment,  it  being 
his  own  fault  that  he  did  not  take  the  money  before 
action,  when  he  could  have  had  it.]  The  plaintiff  would, 
even  in  that  case,  be  entitled  to  judgment  for  nominal 
damages,  if  it  be  law  that  the  plea  of  tender  is  not 
in  bar  of  the  action.  At  all  events,  a  tender  of  part  of 
an  entire  demand  is  inoperative;  Dixon  v.  Clark  {a). 
[Crompion  J.  The  amount  paid  into  and  taken  out  of 
Court  upon  a  plea  of  tender  cannot  be  included  in  the 
amount  for  which  the  plaintiff  may  sign  judgment  Hill 
J.  The  action  must  be  considered  to  have  been  brought 
for  the  excess  due  to  the  plaintiff  beyond  the  sum  ten- 
dered. Blackburn  J.  In  Bac.  Abr.  tit.  "  Tender''  (I) 
it  is  laid  down  that  *'  It  is  in  the  general  true,  that  if  the 
money,  or  other  thing  which  has  been  tendered,  be  upon 
pleading  the  tender  brought  into  Court,  the  pluntiff  is 
entitled  thereto,  although  he  should  afterwards  be  non* 
suited,  or  there  should  be  a  verdict  against  him.**  How 
can  a  non-suited  plaintiff  be  said  to  recover  the  amount 
paid  in?  JKff  J.  In  TidtTs  Practice,  p.  971  (ed.  9), 
it  is  laid  down,  following  the  judgment  of  this  Court 
in  Pastan  v.  Stanway  {b\  that  '*  In  assumpsit,  where 
the  defendant  pleads  non  assumpsit  as  to  all  but  a 
particular  sum,  and  as  to  that  sum  a  tender;  and  on  the 
trial*  the  fact  of  the  tender  is  found  for  him,  but  that  the 
sum  tendered  was  not  sufficient,  by  which  the  plaintiff 
has  a  verdict  on  the  general  issue,  and  judgment  for  his 

(a)  6  a  B.  365.  (6)  5  EaH,  261,  262. 
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damages  and  costs ;  in  such  case,  there  is  not  an  instance  1860. 

of  the  costs  of  the  issue,  on  the  plea  of  tender,  ever  jmss 

having  been  taxed  for  the  defendant.*^  XiOid 


lOr 
Habut  Yahs. 


Hmdmarch,  contra,  was  not  called  upon. 


CocKBUBN  C.  J.     We  are  all  agreed  that  this  rule 
must  be  made  absolute.     I  had  not  the  advantage  of 
hearing  Mr.  Hmdmarch  move  for  the  rule,  but  I  am  told 
by  my  brothers  that  he  then  threw  great  light  upon  the 
matter,  and  the  view  they  were  then  inclined  to  take 
is  now  confirmed.    Upon  the  substantial  justice  of  the 
case  I  have  no  doubt.     Where  a  plaintiff  claims  an 
amount  which  is  the  result  of  one  inseparable  demand, 
he  is  entitled  to  say  to  the  defendant,  if  the  defend- 
ant tenders  a  smaller  sum,  that  he  will  not  take  less 
than   the  whole.      In   such  a  case   the  tender  comes 
to  nothing.      But  where  the  whole  demand  is  made 
up    of   an    aggregate    of  separable    items,    and    the 
defendant  makes  a  tender  in  respect  of  some  of  them, 
the  plaintiff  is  wrong  if  he  refuses  to  accept  it ;    and 
ought  not  to  be  allowed,  by  so  doing,  to  keep  that  por- 
tion of  his  claim  alive,  and  to  get  costs  upon  the  higher 
scale  by  bringing  the  defendant  before  a  superior  Court 
If  he  declines  to  take  that  which  the  defendant  was 
always  ready  to  pay  him,  and  brings  an  action   in  a 
superior  Court,  justice  requires  that,  if  he  faib  as  to 
that  part  of  his  demand  which  has  been  tendered,  he 
should  be  treated  as  having  brought  the  action  for  the 
other  part  only.     Then,  is  there  any  technical  objection 
to  his  being  so  treated?    My  brother  Pigatt  says  that  a 
plea  of  tender  is  not  in  bar  of  the  action  ;  and  that  the 

plaintiff  must  be  considered  to  recover  the  whole  of  his 
3  M  2 
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1860.        claim  because  he  gets  the  whole.     But  that  is  not  the 
jjMEa        ^^^  effect  of  the  proceedings.     The  plaintiff  does  not 
j^^         really  recover  the  amount  of  the  tender,  but  only  the 
HabrtYanb.  excess  of  his  claim  above  that  amount;   as  is  evident 
from  the  consideration  that,  in  the  case  of  a  pica  of 
tender  and  payment  into  Court  of  the  whole  of  the  sum 
claimed,  the  defendant  has  judgment  and  costs  if  the 
plaintiff  afterwards  goes  on  with  the  action   and   the 
tender  is  proved.     The  excess  of  the  plaintiff*s  claim 
over  the  tender  in  the  present  case  being  under  20L  the 
plaintiff  has  not  recovered  a  sufficient  amount  to  entitle 
him  to  costs  on  the  higher  scale.     The  rule  must  there- 
fore be  made  absolute. 

Crompton  J.     I    am  of  the    same    opinion.      Mr. 

Hindmarch^  on  moving  for  the  rule,  satisfied  me  that  the 

prior  decision  (a)  is  more  correct  than  the  later  (b); 

though  I  was  at  first  inclined  to  think  otherwise.     We 

have   to  consider  whether   the  plaintiff  has  recovered 

the  whole  amount  of  his  claim,  within  the  true  sense  of 

the  8th  direction  to  the  Masters.     It  is  ai^gued  that  he 

is  obliged  to  bring  the  action  for  the  lai^r  sum ;  but 

the  same  might  be  said  where  a  set-off  is  pleaded.     But 

what  is  it  that  the  plaintiff  recovers  ?    Only  the  excess 

which  he  proves  to  be  owing  to  him  beyond  the  sum 

tendered.      In  early   times,    when    pleading   was  ore 

tenus,  the  defendant  would  bring  the  money  in  a  bag 

into  Court,  and  would  say  to  the  plaintiff,  ''Here  is 

your  money :  I  have  always  been  ready  and  willing  to 

pay  and  have  offered  to  pay  it  you,  and  you  might  have 

had  it  at  any  time.**     Now,  instead  of  doing  that  the 

(a)  J)i:con  v.  Waiker,  7  M.  ^  W.  214. 

(b)  Coorh  T.  Maltby,  23  L.  J,  N.  8.  Q.  B.  306.  (Z?«tf  Ctntrt.) 
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defendant  pays  it  to  the  oflScer  of  the  Court,  who  is  i860, 
supposed  to  hold  it  for  the  plaintiff,  and  to  have  it  in  "JZ^Z 
Court  ready  for  him  whenever  he  chooses  to  take  it.  £^v^ 

That  being  so,  the  plaintiff  cannot  be  said  to  recover  it,  HAaBx  Vame. 
for  he  has,  or  can  have,  it  as  soon  as  it  is  paid  in. 
Moreover,  as  it  is  plain  that  he  could  recover  nothing  if 
the  whole  amount  due  had  been  tendered  to  him  before 
action,  it  follows  that,  when  part  has  been  so  tendered, 
he  can  be  said  to  recover  so  much  only  of  the  demand 
as  is  in  excess  of  that  part. 

Hill  J.  I  am  of  the  same  opinion.  I  think  that 
the  plaintiff  has  not  recovered  the  sum  which  the 
defendant  had  tendered.  I  go  the  length  of  saying  that 
he  did  not  even,  in  point  of  law,  bring  his  action  for 
that  sum.  He  could  not  do  so,  and  thereby  take 
advantage  of  his  own  refusal  to  take  the  money  which 
was  offered  to  and  ready  for  him  before  action.  As  to 
the  sum  tendered,  the  actioti  was  brought  causelessly, 
and  in  the  result  the  plaintiff  has  recovered  no  more 
than  the  excess. 

Blackburn  J.  I  am  of  the  same  opinion.  My  only 
doubt  was  whether,  technically  speaking,  the  plaintiff 
has  not  recovered  the  whole  of  his  claim.  When,  how- 
ever, I  reflect  that  the  sum  tendered  was  his  before  the 
action  was  brought,  and  that  he  might  have  had  it  with- 
out suing,  I  am  satisfied  that  he  cannot  be  said  to 
recover  it  by  means  of  the  action,  but  only  the  excess, 
beyond  it,  of  his  original  demand. 

Rule  absolute. 


890 
1860. 
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GuMM  against  Fowleb. 

13  ULE  calling  upon  defendant  to  shew  cause  why 
an  order  of  Cromptan  J.,  that  the  proceedings  in 
error  taken  by  plaintiff  should  be  set  aside,  should  not 
be  rescinded. 

It  appeared  from  the  aflBdavit  of  the  plaintiff^s  attor- 
ney that,  by  order  of  Nisi  Prius,  the  action  and  other 
matters  in  difference  had  been  referred,  by  consent,  to 
an  arbitrator.  The  order  contained  no  clause  to  em- 
power the  arbitrator  to  state  a  case  for  the  opinion  of 
the  Court,  but  one  of  the  terms  of  it  was  that  the  par- 
ties should  bring  no  writ  of  error,  respecting  the  matters 
referred,  against  the  arbitrator  or  against  each  other. 
The  arbitrator,  at  the  request  of  the  parties,  as  to  part 
of  the  matter  referred  to  him,  namely,  so  far  as  the 
cause  was  concerned,  stated  his  award  in  the  form  of  a 
special  case  for  the  opinion  of  this  Court  The  case 
was  argued,  and  judgment  was  given  for  the  defendant 
The  plaintiff  thereupon   alleged  error,  and  lodged   a 


I\teidav, 
May  6th. 

The  Common 
Law  Fioce- 
duro  Act,  1854, 
17  &  18  Vict, 
c.l26.#.6..  ' 
provides  that 
"it  shall  be 
lawful  for"'  an 
"  arbitrator," 
upon  are- 
ferenee  by 
consent  where 
the  submission 
may  be  made 
a  rule  of  Court, 
"ifheshaU 
think  fit,  and 
if  it  is  not 
provided  to 
the  contrary, 
to  state  his 
award,  as  to 
the  whole  or 
any  part 
thereof,  in 
the  form  of  a 
special  case 
for  the  opinion 
of  the  Court, 
and  when  an 
action  is  re- 
ferred, judg- 
ment, if  so 
ordered,  may 
be  entered 

according  to  the  opinion  of  the  Court."  By  sect.  32,  **  error  may  be  brought  upon  a 
judgment  upon  a  special  case  in  the  same  manner  as  upon  a  judgment  upon  a  special 
▼eroict,  unless  the  parties  agree  to  the  contrary." 

A  cause  and  other  matters  in  difference  were  referred  by  consent,  hj  order  of  Nisi 
Prius.  The  order  contained  no  clause  relating  to  the  statement  of  a  special  case  by  the 
arbitrator;  but  it  provided  that  the  parties  should  not  bring  error  against  him  or  each 
other,  respecting  ttie  matters  referred.  In  pursuance  of  sect.  6  the  arbitrator,  at  the 
request  of  the  parties,  stated  his  award,  as  to  the  cause  only,  in  the  form  of  a  special 
case  for  the  opinion  of  this  Court;  and  the  Court  gave  judgment  thereon  for  defendant 

Held,  first,  that  nlaintiff  could  not,  under  sect  32,  bring  error  upon  this  judgment; 
the  opinion  of  the  Court  on  a  special  case  stated  under  sect.  5  being  merelv  an  ancillaiy 
proceeding  to  the  award,  which  the  arbitrator  has  still  to  make ;  not  a  judgment  of  the 
Court  as  a  tribunal,  as  the  judgment  upon  a  special  case  stated  instead  of  a  special  ver- 
dict is.  Secondly  that,  independently  of  the  statute,  plaintiff  was  precluded  by  express 
agreement  from  bringing  error. 
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memorandum  thereof  with  one  of  the  Masters  of  the        1860. 
Court;   and,   shortly   afterwards,   a   statement   of  the        Gumm 
grounds  of  error  was  delivered  to  the  attorneys  of  the       fowleb. 
defendant.     Thereupon  those  attorneys  took  out  a  sum- 
mons calling  on  the  plaintiff  to  shew  cause  why  the 
proceedings  taken  in  error  should  not  be  set  aside,  on 
the  ground  that  error  did  not  lie  in  such  a  case.     Upon 
the  hearing  of  the  summons  Crompton  J.  made  an  order 
to  set  aside  the  proceedings  in  error. 

BavOl  now  shewed  cause.  This  is  not  a  case  in  which 
error  will  lie.  In  the  first  place,  the  plaintiff  has  ex- 
pressly agreed  not  to  bring  error.  But,  secondly,  even 
if  that  agreement  is  to  be  construed  as  restricting  the 
plaintiff  from  bringing  error  on  the  decision  of  the 
arbitrator  only,  and  it  is  said  that  he  has,  in  the  present 
proceedings,  brought  error  upon  the  judgment  of  the 
Court,  there  is  no  snch  judgment  of  the  Court  as  that  error 
will  lie  upon  it.  The  arbitrator  stated  a  special  case  for 
the  opinion  of  the  Court,  as  to  part  only  of  the  matters 
referred,  in  pursuance  of  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125.  s.  5.,  which  provides 
that  <Mt  shall  be  lawful  for'*  him  <*if  he  shall  think  fit, 
and  if  it  is  not  provided  to  the  contrary,  to  state  his 
award,  as  to  the  whole  or  any  part  thereof,  in  the  form 
of  a  special  case  for  the  opinion  of  the  Court,  and  when 
an  action  is  referred,  judgment,  if  so  ordered,  may  be 
•  entered  according  to  the  opinion  of  the  Court."  The 
object  of  this  enactment  was  merely  to  enable  the  arbi- 
trator to  come  to  the  Court  for  advice,  and  obtain  its 
opinion  as  an  ancillary  help  to  him  in  making  the 
award.  It  can  never  have  been  intended  to  supersede 
the  arbitrator  by  the  Court,  and  thereby  risk  carrying 
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I860.       a  caascy   after  it  has  been  onoe  referred  to  a  private 

GoMM        tribunal,  through  all  the  Courts  of  appeal     [Cockbum 

FowLEE.      ^'  ^'    ^^^^  certainly  appears  to  be  the  correct  view  of 

the  effect  of  the  section  in  question.]    (He  was  then 

stopped.) 

Wathin  WiUiams^  contra.  The  plaintiff  is  entitled  to 
bring  error.  By  sect  32  of  the  Act  "  Error  may  be 
brought  upon  a  judgment  upon  a  special  case  in  the 
same  manner  as  upon  a  judgment  upon  a  special  ver- 
dict, unless  the  parties  agree  to  the  contrary.*'  There  is 
no  express  or  implied  exception  of  a  judgment  upon  a 
special  case  stated  by  an  arbitrator;  and  the  plaintiff 
has  not  agreed  to  the  contrary,  the  appeal  being  from 
the  decision  of  the  Court,  not  of  the  arbitrator,  upon 
which  latter  alone  the  plaintiff  has  agreed  not  to  bring 
error.  The  other  side  would,  probably,  not  deny  that 
error  might  have  been  brought  upon  the  judgment  of 
the  Court,  had  the  arbitrator  been  expressly  empowered 
by  the  submission  to  state  a  case ;  but  the  statute  vir- 
tually introduces  into  the  submission  a  clause  giving 
him  that  power.  \_Cockbum  C.  J.  A  special  case 
stated  by  the  arbitrator  in  pursuance  of  an  express 
power  in  the  submission  would  be  stated  for  the  judg- 
ment of  the  Court,  whereas  a  case  stated  by  him  under 
sect  5  of  the  Act  is  stated  for  the  Court's  opinion,  as 
auxiliary  to  that  of  the  arbitrator.  Suppose  that  the 
present  case  went  to  the  Exchequer  Chamber,  and 
thence  to  the  House  of  Lords;  and  that  both  those 
Courts  gave  judgment  in  }our  favour;  but  that  the 
arbitrator,  notwithstanding,  afterwards  made  his  award 
the  other  way.  Would  you  have  any  remedy  against 
him  ?]     The  arbitrator  could  not  disregard  those  judg- 
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ments;  after  onoe  stating  the  case  he  has  nothing  more        1860. 
to  do  than  to  abide  by  the  ultimate  decision  of  the  Courts        Qvuu 
upon  it.      In  Oldershaw  v.  King  {a)  an  order  was  made,      fowler. 
by  consent,  for  the  statement  of  a  special  case ;  the  case 
was  stated,  judgment  was  given  upon  it,  and  the  Court 
of  Exchequer  allowed  the  unsuccessful  party  to  bring 
error,  although  the  order  contained  the  terms,  which  the 
Court  struck  out,  **  the  parties  agreeing  in  every  respect 
to  be  bound  by  the  judgment  of  the  Court.**   [Crompton 
J.    That  was  a  regular  special  case ;  but  the  present  was 
merely  a  proceeding  for  the  assistance  of  the  arbitrator^] 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  The  question  is,  whether  the  provision 
in  sect.  32  of  the  Act,  that  error  may  be  brought  upon  a 
judgment  upon  a  special  case  in  the  same  manner  as 
upon  a  judgment  upon  a  special  verdict,  applies  to  a 
special  case  stated  by  an  arbitrator  under  the  provisions 
of  sect.  5.  I  am  clearly  of  opinion  that  it  does  not  In 
sect.  32  it  was  the  intention  of  the  Legislature  to  enable 
the  parties  to  an  action  who  have,  by  agreement,  stated 
the  facts  in  the  shape  of  a  special  case,  to  proceed  to  a 
Court  of  error  in  case  of  dissatisfaction  with  the  judg^ 
ment  of  the  Court  for  the  opinion  of  which  the  case  is 
stated.  It  was  thought  right  to  put  such  parties  in  the 
same  position  as  if  the  facts  had  been  ascertained  by  the 
old  proceeding  of  |i  special  verdict,  and  thereby  to  enable 
them  to  avoid  considerable  expense.  But  when  a  cause 
is  referred  to  an  arbitrator,  and  it  is  agreed  that  his 
decision  is  to  be  binding,  the  parties  have  chosen  to 
substitute    a   private    tribunal   for  the   Court     Then 

(a)  26XV.i^.5.^fA.  384. 
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1860.  sect.  5  of  the  Act  enables  the  aibitrator  to  obtain  the 
Qvuu  assistance  of  the  Court  by  stating  a  special  case  for  their 
FowLuu  opinion  upon  points  of  hiw  which  ma;  arise  in  the 
course  of  his  investigation ;  and  upon  which  he  maj  not 
feel  competent  to  decide  without  that  assistance.  That, 
however^  is  a  proceeding  ancillary  to  the  arbitration,  and 
gives  jurisdiction  to  the  Court  to  this  extent  only,  that, 
as  provided  by  sect.  5,  when  an  action  is  referred,  judg- 
ment may,  if  so  ordered,  be  entered  according  to  the 
opinion  of  the  Court  Independendy  of  these  consider- 
ations, moreover,  the  parties  in  the  present  case  have  ex- 
pressly agreed  not  to  bring  error.  Wereerror  tobe brought, 
it  could  be  brought  only  on  the  judgment  as  entered 
upon  the  facts  as  found  by  the  arbitrator,  and  the  special 
case  would  not  appear  upon  the  record  at  all.  On  both 
grounds,  therefore,  namely,  that  the  parties  have  ex- 
pressly agreed  not  to  bring  error,  and  that  there  is  no 
judgment  of  the  Court  on  which  error  can  be  brought, 
I  think  that  the  rule  must  be  discharged. 

Cbompton  J.  I  am  of  the  same  opinion.  There  is 
a  clear  distinction  between  a  special  case  stated  to  save 
the  necessity  for  a  special  verdict,  and  a  special  case 
stated  by  an  arbitrator.  Error  may,  by  sect.  32  of  the 
Act,  be  brought  upon  the  judgment  of  the  Court  upon 
the  former;  for  this  reason,  that  that  judgment  is  substi- 
tuted for  a  judgment  upon  a  special  verdict  But  an 
arbitrator  states  a  case  under  sect  5  merely  in  order  to 
obtain  the  opinion  of  the  Court  for  his  assistance,  and 
the  ultimate  decision  is  his,  not  that  of  the  Court 
Moreover,  the  express  agreement  between  the  parties,  in 
the  present  case,  of  itself  precludes  the  plaintiff  from 
bringing  error. 
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Hill  J.     I  am  of  the  same  opinion.     A  special  case        i860, 
stated  by  an  arbitrator^  under  sect.  6,  is  not  invested        qumm 
with  all  the  attributes  of  the  special  case  refeQ*ed  to  in      yowm. 
sect.  32.     If  the  present  parties  intended  to  have  the 
power  of  bringing  error  upon  the  result  of  the  special 
case,   they  should   have   provided  for  so  doing  by  a 
different  agreement  from  that  which  they  have  entered 
into. 

Blackburn  J.  The  terms  of  sect.  6  shew  that  the 
arbitrator,  notwithstanding  he  states  a  special  case  for 
the  opinion  of  the  Court,  is  still  to  make  his  award. 
Then,  does  sect.  32  enable  the  parties  to  bring  error  on 
the  decision  in  such  a  special  case  ?  It  is  clear  that  it 
does  not ;  and  that  it  contemplates  only  a  special  case 
upon  which  the  judgment  of  the  Court  can  be  entered, 
as  upon  a  special  verdict.  If  parties  wish  to  have  the 
option  of  going  into  error,  they  must  agree  to  state  a 
special  case  of  that  description,  instead  of  referring  the 
matter  to  arbitration. 

Rule  discharged. 
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CASES 

ARGUED  AITD  DETERJGNED 
or 

EASTEE  VACATION, 

XXra.  VICTORIA. 


The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in 
Banc  in  this  Vacation  were : 
CocKBCBN  C.  J.      I  Hill  J. 

Cbompton  J.  I  Blackburn  J. 


Wednesday^ 

j/^9th.        Harwood     cyainst     The    Great    Northern 

Railway  Cohpant. 

[Reported,  in  the  Queen's  Bench  and  in  the  Exche- 
quer (Chamber  on  error  from  that  Court,  2  B.  8f  S. 
194.] 


END  or   EASTER   VACATION. 
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CASES  ^^'°- 

ARGUED  AND  DETERMINED 

IK 

THE  QUEEN'S  BENCH, 

IN 

TRINITY    TERM, 

XXin.  VICTORIA. 


The   Judges  who   usually  sat  in    Banc  in  this  Term 

were: 

COCKBURN   C.  J.  I  CrOMPTON  J. 

WiGHTMAN  J.  Blackburn  J. 


Baker  and  others  against  Tynte.  Tuesday, 

May  22nd. 

JD.  COLERIDGE  had  obtained  a  rule,  calling  Stat  1  &  2 
•  1  1   .      .«f  1  .  J  Vict.c,  110. 

on  the  plaintiffs  to  shew  cause  why  two  orders  «.  i4.  proyides 

that  stock  in 
the  public 
funds  "standing  in"  the  "name*'  of  a  judgment  debtor  <<in  his  own  right,  or  in  the 
name  of  anj  person  in  trust  for  him,"  may  be  chiurged  by  Judge's  order  with  payment 
of  the  amount  of  the  judgment  debt  and  interest  Stat.  3  &  4  Vict,  c,  82.  s.  L  extends 
this  provision  to  "  the  interest  of  any  judgment  debtor,  whether  in  possession,  remainder, 
or  reversion,  and  whether  vested  or  contingent"  in  such  stock. 

Held,  that  the  contingent  reversionary  life  interest  of  a  judgment  debtor  in  the  surplus, 
if  any,  of  stock  standing  in  the  name  of  trustees,  and  assigned  by  him  to  another  set  of 
trustees  on  trust  to  sell  it  and  pay  his  debts  to  a  named  amount,  with  a  resulting  trust, 
as  to  the  surplus  after  such  payment  (subject  to  tibe  present  life  interest  of  another  person 
therein),  in  favour  of  the  debtor,  is  chargeable  under  these  enactments,  notwithstanding 
the  doubtful  nature  of  the  interest  and  the  uncertainty  as  to  its  extent 
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1860.        of  Blackburn  J.,  dated  24th  December^  1859,  and  18th 
"^^^^       January t  1860,  respectivelj,  should  not  be  rescinded. 
Ttrts.  '"^^  ^^^  ^^  ^"  order  nin,  ander  stat  1  &  2  Viet, 

c.  IIO.M.  14.  15.,  charging  <*the  defendant's  revernonary 
life  interest**  in  three  several  sums  in  different  public 
stocks,  amounting  in  the  whole  to  about  44,500/L,  stand- 
ing, in  the  names  of  certain  trustees,  in  the  books  of  the 
Bank  of  England^  with  the  sum  of  6000/.  and  interest 
at  5/.  per  cent,  from  9th  March,  1854,  together  with  the 
sum  of  240/.  19«.  costs  and  interest  on  that  sum  from 
3rd  December,  1856. 

The  second  was  an  order  chaining  the  same  interest 
of  the  defendant  for  a  week,  and  after  that  time  abso- 
lutely, unless  within  the  week  the  Court  should  be 
moved  to  interfere. 

It  appeared  from  the  affidavits  that  the  plaintiffs  were 
the  executors  of  George  Tate  Baker,  deceased.  The 
testator  had,  on  10th  March,  1847,  recovered  judgment 
against  the  defendant  for  12,0001.,  with  costs,  on  a  war- 
rant of  attorney  to  secure  the  repayment  of  6000il,  with 
61  per  cent,  interest  from  9th  March  1847.  On  15th 
August,  1856,  a  writ  of  revivor  was  issued  by  the  plain- 
tiffs, and  on  3rd  December,  1856,  juc^ment  was  signed  for 
12,040/.  19«.,  debt  and  costs,  there  being  due  from  the 
defendant  to  the  plaintifiBs,  on  the  warrant  of  attorney 
and  for  costs,  the  amount  mentioned  in  the  orders. 

At  the  date  of  the  first  order  there  were,  and  still 
remain,  standing  in  the  books  of  the  Bank  of  England^ 
in  the  names  of  the  trustees  mentioned  in  the  order,  the 
sums  mentioned,  in  which  the  defendant  had  a  rever- 
sionary interest  under  the  will  of  one  George  Tate.  An 
indenture  was  made  on  23rd  June,  1857,  betweeo 
Charles  Kemys  Kemys  Tynle  the  elder,  of  the  first  part, 
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Charles  John  Kemys  Tynte  (the  defendant,  hiB  eldest  I860, 
son)  of  the  second  part,  Charles  Kemys  Kemys  Tynte  the  Bak£r 
younger  (eldest  son  of  the  defendant),  of  the  third  part,  Ttmtb. 
and  Anthony  Blaikie  and  James  Randolph  of  the  fourth 
part.  The  indenture  recited  the  will  of  George  Tate, 
by  which  the  testator  gave  his  daughter  Mary  Tate  (since 
deceased)  30,000il  3/.  per  cents,  reduced,  at  her  own 
disposal,  and  also  all  his  personal  estate  (except  such 
other  funded  property  as  he  should  have,  after  payment 
of  certain  legacies),  and  devised  all  his  real  estate,  situate 
as  described  in  the  will,  to  two  trustees  to  the  use  of  his 
said  daughter  for  life,  remainder  to  the  first  and  other 
sons  of  his  said  daughter  in  tail  male,  remainder  to  the 
use  of  his  cousins,  Arabella  Penfold  (since  deceased)  and 
Louisa  Penfold  (now  Louisa  Penfold  Tate),  for  life, 
remainder  to  the  use  of  the  said  C.  K.  K.  Tynte  the 
elder,  for  life,  remainder  to  the  defendant  for  life, 
remainder  to  the  first  and  other  sons  of  the  defendant  in 
tail  male,  with  remainders  over;  and  the  testator  also 
bequeathed  the  residue  of  his  funded  property  to  the 
same  trustees,  in  trust  to  pay  the  dividends  to  the  person 
for  the  time  being  in  possession  of  the  real  estate  under 
the  above  limitations  until  the  first  tenant  in  tail  should 
come  into  possession,  and  then  to  transfer  such  residue  to 
such  tenant  in  tail  in  possession.  The  indenture  also 
recited  that  the  residue  of  the  funded  property  consisted 
of  certain  sums  (being  those  sought  to  be  charged  by  the 
orders  of  Blackburn  J.) :  that  C.  K.  K  Tynte  the 
younger  was  the  eldest  son  of  the  defendant:  that  Louisa 
Penfold  Tate  was  the  present  sole  tenant  for  life  in  pos- 
session, being  eighty  years  of  age :  that  the  defendant 
was  indebted  to  several  persons,  and  had  charged 
annuities,  &c.,  on  landed  estate  to  which  he  was  entitled 
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1860.  for  life  in  remainder  after  tbe  death  of  his  father,  and 
Bami  ^^  ^"  annuity  on  the  landed  estates  demised  as  above, 
j^^pg^  and  that  he  was  also  indebted  on  various  judgments. 
It  was  then  witnessed  that  the  parties  of  the  first, 
second  and  third  parts  granted,  &C.9  all  their  res- 
pective  interests  in  the  devised  landed  property  to 
tbe  parties  of  the  fourth  part  in  fee,  subject  to  the 
life  esUte  of  Louisa  Penfold  Tate,  and  the  aforesaid 
annuity,  upon  certain  trusts.  And  C  K.  K,  Tynte  the 
elder,  so  far  as  regarded  the  dividends  which  might 
accrue  during  his  life,  and  the  defendant,  so  far  as 
regarded  the  dividends  to  accrue  during  his  life,  if  he 
should  survive  the  said  C.  K.  K.  Tynte  the  elder, 
assigned  to  Blaikte  and  Randolph  all  the  dividends  of 
the  above  mentioned  stock  which,  after  the  death  of 
Louisa  Penfold  Tate,  might  accrue  or  become  payable 
in  the  event  of  their  respectively  surviving  her;  and  C. 
K.  K.  Tynte  the  younger  assigned  to  Blaikie  and  Ran- 
dolph his  reversionary  interest  in  the  said  stock,  upon 
certain  trusts.  Blaikie  and  Randolph  were  then  ap- 
pointed attorneys  to  transfer  and  obtain  payment  of  tbe 
stock,  &c. ;  and  the  trusts  declared  were,]  without  anj 
further  consent  or  concurrence  on  the  part  of  C  K.  K. 
Tynte  the  elder  and  C  K.  K,  Tynte  the  younger,  to 
raise  by  mortgage  of  the  real  estate  and  by  sale  of  the 
said  dividends  and  capital  stock,  or  any  portion  or 
portions  thereof,  or  by  either  of  these  means,  the  sum  of 
65,000/.,  &c. ;  and,  subject  to  the  trusts  aforesaid,  upon 
the  trusts,  as  to  the  real  estate,  to  convey  the  same  to 
the  trusts  of  7ate*s  will;  and,  as  to  the  said  dividends 
and  capital  stock  assigned,  to  hold  the  same  upon  trusts 
corresponding  with  the  trusts  expressed  and  declared 
thereof  in  and  by  the  said  will     And  it  was  further 
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declared  that  the  said  sum  of  65,000/.,  when  raised  as  i860, 
aforesaid^  should,  after  pa jment  of  the  costs,  be  appli-  '"^kbr 
cable,  first,  to  effecting  policies  on  the  life  of  the  defend-  xthtk. 
ant  in  the  name  of  C  K.  K.  Tynte  the  younger,  for 
65,000/.,  as  an  indemnity,  &c.;  next,  in  payment  and 
satisfaction  of  the  mortgage  and  judgment  debts  of  the 
defendant,  and  to  the  redemption  of  annuities  so  granted 
by  him  as  above  mentioned,  &c. ;  and  that  the  residue 
or  surplus  of  the  said  sum  of  65,000/.  should  be  invested 
in  the  names  or  name  of  Blaikie  and  Randolph^  or  the 
survivor  of  them,  his  executors  or  administrators,  in  the 
purchase  of  consolidated  bank  annuities;  and  the 
dividends  and  capital  and  corpus  of  such  bank  annuities 
should  be  applied  in  keeping  on  foot  the  said  policies, 
&c. ;  and  also,  during  such  period  of  the  lifetime  of  the 
said  C  K,  K,  Tynte  the  elder  as  the  said  Louisa  Pen-- 
fold  Tate  should  be  living,  in  payment  of  interest  on  so 
much  of  the  65,000/.  as  should  be  raised  by  mortgage, 
&c. :  and,  subject  as  aforesaid,  the  last  mentioned  bank 
annuities  and  the  dividends  thereof  were  to  be  held  in 
trust  for  the  defendant. 

Lush  and  Joyce  now  shewed  .cause.  The  orders  ought 
not  to  be  rescinded.  The  contention  for  the  defendant 
will  be  that  they  were  improperly  made,  because  he  had 
previously  assigned  his  interest  in  the  stock  charged  by 
them.  The  plaintiffs,  however,  dispute  the  validity  of 
the  assignment ;  but,  assuming  that  it  is  valid,  there  is, 
under  the  deed  of  assignment,  at  all  events  a  resulting 
trust  in  favour  of  the  defendant  so  far  as  any  surplus 
beyond  the  sum  of  65,000/.  is  concerned.  And  if  there 
is  a  possibility  that  the  defendant  retains  some  interest, 

VOL.   II.  3    N  E.    &    E. 
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I860.  the  Court  will  confirm  the  orders.  NickoOs  v.  /Zose- 
B^^g^  warne  (a)  shews  that,  there  being  no  appeal  from  the 
decision  of  the  Court,  that  is  the  proper  course  to  adopt 
in  a  case  where  the  interest  of  the  debtor  is  doobtfiil. 
[J.  D.  Coleridge^  contra.  The  defendant's  contention  is^ 
that,  as  was  decided  in  Beavan  v.  Earl  of  Oxford  {b\  as 
soon  as  a  cestui  que  trust's  interest  has  been  assigned 
to  secure  a  debt,  however  small,  the  trustee  ceases  to 
hold  for  him,  and  there  is  nothing  on  which  the  charg- 
ing order  can  attach.]  That  decision  is  inconsistent  with 
that  of  this  Court  in  Watts  v.  Porter  {c\  But,  even  if 
Watts  T.  Porter  (c)  was  wrongly  decided,  the  present 
plaintifls  are  entitled  to  charge  the  defendant's  interest, 
valeat  quantum.  The  trustees  in  whose  name  the  stock 
is  standing,  must,  having  notice  of  the  orders,  take  care 
how  they  deal  with  the  funds  in  their  hands.  It  will 
be  for  a  Court  of  equity,  when  a  bill  is  filed  to  enforce 
the  order  of  this  Court,  to  determine  the  extent  of 
the  defendant's  interest.  Fuller  v.  Earle  {d)  shews  that, 
if  a  charging  order  is  rightly  made,  recourse  must  be 
had  to  equity  for  relief.  Sut.  3  &  4  Vict.  c.  82.  s.  1. 
extends  the  provisions  of  stat.  1  &  2  VtcL  e.  1 10.,  as 
to  charging  orders,  to  ''the  interest  of  any  judgment 
debtor,  whether  in  possession,  remainder,  or  reveraon, 
and  whether  vested  or  contingent,^  in  stocks  or  fimds. 
Here,  the  orders  purport  to  charge  only  such  rever- 
sionary interest  as  the  defendant  has. 

«/.  D.  Coleridge  and  Briggs^  contri.     The  interest,  if 
any,  which  the  defendant,  under  the  deed  of  assignment, 

(a)  6  C.  B,  N,  8.  480.  {b)  e  De  G.  M.  f  G,  607. 

(e)  3E.fB,  743.  (rf)  7  Exek.  7W. 


XXm.  VICTORIA.  903 

retains  in  the  stocks  charged  by  the  orders,  is  contingent  i860, 
and  reversionary.  But,  in  fact,  he  retains  no  interest  bakbb 
whatever;  for  the  deed  is  an  absolute  assignment  of  the  xtntb. 
corpus;  and,  that  being  so,  the  further  trusts  of  the  deed 
cannot  be  regarded  by  a  Court  of  law.  The  trustees 
now  hold  in  trtist,  not  for  the  defendant,  but  for  the 
persons  in  whose  favour  the  interest  has  been  assigned ; 
and  there  is  nothing  upon  which  a  charging  order  against 
the  defendant,  the  cestui  que  trust  who  has  assigned,  can 
operate.  By  stat  1  &  2  Vict.  c.  1 10.,  sects.  14,  15,  no 
stock  can  be  charged  which  is  not  either  **  standing  in" 
the  judgment  debtor's  *'  name  in  his  own  right,  or  in  the 
name  of  any  person  in  trust  for  him."  [Crompton  J. 
Can  it  be  said  that  the  trustees  are  not,  after  the  assign- 
ment, trustees  for  all  parties  interested  in  the  trust  fund, 
whether  directly  or  contingently  ?  Wigktman  J.  Sup- 
pose that  the.assignment  had  been  in  trust  to  hold  for 
the  debtor  himself.]  Even  then,  the  words  of  the  Act 
would  not  have  applied.  [  Wightman  J.  Your  contention 
must  certainly  go  that  length,  for  there  is  here  an 
express  resulting  trust  for  the  debtor.  Cochbum  C.  J« 
It  is  begging  the  whole  question  to  say  that  there  is  an 
absolute  assignment  There  may  well  be  a  surplus  in 
the  hands  of  the  trustees  after  the  purposes  of  the  assign- 
ment have  been  satisfied :  and  quoad  that  surplus,  if  any, 
the  defendant's  interest  remains  unaffected.]  For  pur- 
poses of  law,  the  assignment  is  co-eztensive  with  the 
whole  amount  of  the  stock.  If  the  Court  makes  the 
orders  absolute,  the  trusts  of  the  assignment  cannot  be 
carried  out;  for,  by  stat.  1  &  2  Vict  e.  110.  #.  15.,  the 
order  operates  as  .a  distringas  upon  the  stock.  [£ii«A, 
contrit,  cited  Churchill  v.  BarA  of  England  (a),  deciding 
(a)  11  M.  f  W.  823. 
3  N  2 
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I860.  that,  notwithstanding  a  charging  order  absolute^  the 
BiiKEB  bank  is  bound  to  pay  over  the  dividends  upon  the 
Tthte.  stock  charged  to  the  legal  owners,  who  are  responsible  in 
equity  for  their  due  application.]  Beavan  v.  Earl  of 
Oxford  (a)  must  be  taken  to  have  overruled  fFatU  v. 
Porter  (i),  which  was  there  much  discussed.  ICromp- 
ton  J.  The  Court,  in  Beavan  v.  Earl  of  Oxford  (a), 
took  a  distinction  between  sects.  13  &  14  of  stat  1  &  2 
Fict.  c.  1 10.  If  the  two  sections  are  to  be  construed 
differently.  Watts  t.  Porter  {b)  may  still  be  supported 
under  sect.  13.]  In  the  course  of  his  judgment  in  Beavan 
▼.  Earl  of  Oxford  (c),  Turner  L.  J.  says,  '*  The  decision 
of  the  majority  of  the  Court"  in  fFatts  v.  Porter  (b) 
**  rested  on  the  ground,  as  it  appears  to  me,  at  least,  that 
there  was  a  want  of  privity  which  prevented  there  being 
any  trust  in  favour  of  the  mortgagee  until  the  mortgagee 
had  given  notice  to  the  trustee.  But  with  great  defer- 
ence to  that  opinion,  I  apprehend  that  the  equitable 
interest  which  was  vested  in  the  judgment  debtor  passed 
from  him  by  the  assignment  to  the  mortgagee ;  and  that 
after  the  mortgagee  took  that  equitable  interest  the  trustee 
ceased  to  be  a  trustee  for  the  judgment  debtor,  although 
it  might  well  be  that  the  mortgagee  could  not  chai^ge  the 
trustee  for  breach  of  trust  until  he  had  given  notice  of 
the  mortgage.  If,  then,  the  trustee  had  ceased  by  the 
assignment  to  the  mortgagee  to  be  a  trustee  for  the 
judgment  debtor,  to  that  extent  the  14th  section  of  the 
statute  had  no  application,  because  that  merely  applies 
to  stock  standing  in  the  name  of  the  judgment  debtor, 
or  of  some  person  or  persons  in  trust  for  the  judgment 
debtor."    ^Blackburn  J.     Those  observations  must  be 

(a)  ^D€Q,M.^G.  607.  (ft)  3  ^  #  B,  743. 

(c)  %I>eG.  M.  #  G.  632. 


XXm.  VICTORIA-  %  905 

taken  to  refer  to  a  case  only  in  which  the  whole  bene-        IS60. 
ficial  interest  of  the  judgment  debtor  has  been  assigned.]        bakm 
In  Kinderley  v.  Jervii  (a),  the  Master  of  the  Rolls  con-        xtkte 
curred  in  the  decision  in  Beavan  v.  Earl  of  Oxford  (A), 
and  refused  to  be  bound  by  ffatts  v.  Porter  (c). 

Per  CuBiAM  (d).  The  rule  must  be  discharged.  The 
plaintiffs  are  entitled  to  retain  their  charging  order ;  for 
the  defendant  appears  to  have  retained  an  equitable 
interest  in  the  stock  which  the  order  may  reach.  Even 
if  the  defendant's  interest  is  matter  of  doubt  we  ought 
not,  by  discharging  the  order,  to  deprive  the  plaintiffs  of 
any  rights  or  remedies  which  they  may  have  under  it. 

Rule- discharged. 


(a)  22  Beav,  1.  (b)  6  J>e  G.  Af.  f  0.607. 

(c)  ZK^B,  743. 

{d)  Cockbum  C.  J.,  Wighiman^  Orompton  and  Blackburn  Js. 
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Tuesdav, 
May  2^nd. 


In  the  matter  of  a  plaint  of  Hacking  against 

Lee. 


By  Stat. 

IS  &U  Vict. 

c.  61.  s,  14. 

either  part^ 
to  a  cause  in 
a  Coontj 
Court,  who  18 
dissatisfied 
with  its  de- 
cision, may 


to  any  of 
the  superior 
Courts,  pro- 
vided he, 
within  ten 
days  of  the 
decision,  gives 
notice  of  such 


T  USH,  in  last  Easter  Term,  obtained  a  rule,  under 

Stat.  19  &  20  Vict  c.  108.  s.  43.,  on  behalf  of  the 

^defendant  in  the  above  plaint  in  the  County  Court  of 

Lancaster^  holden  at  Blackburn,  calling  on  the  plaintiflF 

in  the  plaint  and  the  Judge  of  the  Court  to  shew  cause 

why  the  Judge  should  not  settle,  sign  and  seal  the  case 

appeal  against  ,  , 

the  decision      for  appeal  Submitted  to  him. 

It  appeared  from  the  affidavits  that  the  plaint  was 

brought  to  recover  50/.,  and  was  tried  on  12th  March, 

1860,  and  judgment  was  given  on  19th  March  in  favour 

of  the   plaintiff  for  that  sum.     The   attorney  for  the 

appeal  to  the    defendant  irave  due  notice  of  an  appeal  to  this  Court, 

other  party,  ,  ^  '^^ 

or  his  attorney,  stating  the  grounds  of  appeal,  and,  on  20th  March,  paid 

and  also  gives 
security  for 

costs ;  and,  if  he  be  the  defendant,  for  the  amount  of  the  judgment.  Sect  15  enacts, 
*'  that  such  appeal  shall  be  in  the  form  of  a  case  agreed  on  by  both  parties  or  their 
attorneys,  and  if  they  cannot  agree  the  Judge  of  the  County  Court,  upon  being  applied 
to  by  them  or  their  attomevs,  shall  settle  the  case  and  sign  it"  Rule  145  of  the  County 
Court  practice  rules,  framea  by  the  County  Court  Judges  appointed  by  the  Lord  Chancellor 
for  the  purpose,  under  stat  19  &  20  VicL  c,  106.  s,  ^.,  provides  that  **  all  cases  of  appeal 
shall,  ujfless  the  Judge  shall  otherwise  order,  be  presented  to  him  for  signature  at  the 
Court  holden  next  af^r  the  expiration  of  twelve  dear  days  from  the  day  on  which  I'udg- 
ment  was  pronounced,  and  shall  then  be  signed  by  the  Judge,  and  be  sealed  with  the 
seal  of  the  Court ;"  and  if  the  appellant  do  not  comply  with  this  rule  the  successful 
party  may  proceed  on  the  judment,  unless  the  Judge  shall  otherwise  order.*' 

Held,  that  a  County  Court  Judge  is  bound,  on  the  application  of  an  appellant  who  has 
complied  with  the  requirements  of  stat.  13  &  14  Vict.  c.  61.  s.  14.,  to  settle  and  sign  a 
case  for  appeal,  though  presented  to  him  for  that  purpose  at  a  Court  subsequent  to  that 
holden  next  after  twelve  clear  days  from  the  day  on  which  judraient  was  pronounced ; 
the  effect  of  rule  145  being  not  to  take  away  the  ri^ht  of  appeu  on  a  failure  to  comply 
with  the  rule,  but  merely  to  subject  a  non-complying  appellant  to  execution,  notwith- 
standing the  lippeal. 

i^tn/n-f,  pf  r  Oompton  J.,  whether,  had  the  rule  taken  away  the  right  of  appeal,  it  could 
bavo  ovcrriddea  the  express  provisions  of  the  statute  (a)  ? 


(a)  See  note  (a),  post,  page  1^11. 
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into  the  hands  of  the  registrar  of  the  County  Court  the        1860. 
amount  of  the  judgment ;  but,  the  case  on  appeal  not      Haokino 
being  ready  to  present  to  the  Judge  at  the  Court  holden         lm. 
next  after  twelve  clear  days  from  19th  March,  appllra- 
tion  was  made  to  the  Judge,  on  behalf  of  the  defendant, 
at  that  Court,  which  was  holden  on  2nd  April,  to  ex- 
tend the  time  for  signing  and  sealing  the  case  to  the 
then  next  Court,  to  be  holden  on  9th  JpriL     This  the 
Judge  refused.     On  9th  April  (the  plainti£P*s  attorneys 
having  previously  refiised  to  peruse  or  settle  the  draft 
case),  the  case,  as  prepared  by  the  defendant's  attorney, 
was  presented  to  the  Judge  to  settle  and  sign,  in  order 
that  it  might  be  sealed,  pursuant  to  the  statutes ;  but  the 
Judge  refused,  saying  that  the  application  was  too  late. 

fV.  D.  Seymour  now  shewed  cause.  The  case  was 
not  presented  to  the  Judge  for  sigrnature  until  too  late. 
It  is  true  that,  by  stat.  13  &  14  Vict  c.  61.  s.  14.,  an 
appeal  lies  to  the  superior  Court  from  the  decision  of  a 
County  Court  Judge,  if  the  appellant,  as  the  present 
defendant  did,  within  ten  days  after  the  decision,  gives 
notice  of  the  appeal  to  the  other  party,  or  his  attorney, 
and  also  gives  security  for  the  costs  and  (if  he  be  the 
defendant)  the  amount  of  the  judgment ;  and  that  sect. 
15  enacts  ''that  such  appeal  shall  be  in  the  form  of  a 
case  agreed  on  by  both  parties  or  their  attorneys,  and  if 
they  cannot  agree  the  Judge  of  the  County  Court,  upon 
being  applied  to  by  them  or  their  attorneys,  shall  settle 
the  case  and  sign  it."  But  by  the  145th  of  the  County 
Court  rules  of  practice  drawn  up  by  the  five  Judges 
appointed  for  the  purpose  by  the  Lord  Chancellor,  in 
pursuance  of  the  later  Act,  19  &  20  Vict  c.  108.  #.  32., 
**  All  cases  of  appeal  shall,  unless  the  Judge  shall  other- 
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1860.  wige  order,  be  presented  to  him  for  signatoie  at  the 
Hackihq  Court  holden  next  after  the  expiration  of  twelve  clear 
Lks.  ^^J^  ^"^  ^^®  ^^J  ^"  which  judgment  was  pronounced, 
and  shall  then  be  signed  by  the  Judge  and  be  sealed 
with  the  seal  of  the  Court ;"  ''  and  if  the  appellant  do 
not  comply  with  this  rule,  the  successful  party  may  pro- 
ceed on  the  judgment,  unless  the  Judge  shall  otherwise 
order."  This  role  made  it  imperatiTe  on  the  appellant 
to  present  the  case  to  the  Judge  for  signature  at  the 
Court  held  on  2nd  April ;  the  9th  April  was  too  late. 
[Cromptan  J.  The  question  is,  whether  the  efiect  of 
the  145th  rule  is  not  simply  that  contended  for  by  Mr. 
Lush  on  moving  for  the  rule,  namely,  to  stay  proceed- 
ings, pending  the  appeal,  if  the  case  is  presented  to  the 
Judge  at  the  speciBed  Court ;  but  to  allow  the  successful 
party  to  proceed  to  execution,  the  appeal  notwithstand- 
ing, if  the  presentation  of  the  case  is  further  delayed.  Is 
there  anything  in  the  rule  to  deprive  the  appellant  of 
the  right  to  prosecute  the  appeal  at  any  time?]  It  must 
follow,from  such  a  construction  of  the  145  th  rule,  that  there 
is  no  limit  to  the  time  for  appealing;  a  result  which  cannot 
have  been  intended.  [Lushf  contri^  suggested  that  the 
object  of  the  rule  was  to  pot  appeals  from  the  County 
Courts  on  a  footing  analogous  to  the  proceedings  in 
error  on  appeal  from  the  superior  Courts,  which  are  a 
supersedeas  of  execution  provided  the  person  alleging 
error  enters  into  recognizances  to  prosecute  them  with 
effect ;  and  that  the  County  Court  Rules  could  not  cot 
down  or  take  away  the  statutable  right  of  appeal  given 
by  Stat  13  &  14  Vtei.  c.  61.  s.  14.]  Rules  146  and  147 
are  framed  with  the  same  object  as  rule  145,  namely, 
the  expediting  of  the  proceedings  on  appeaL  By  role 
146  the  appellant  is  required,  within  three  clear  days 
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after  the  case  is  signed  and  sealed,  to  transmit  two  1860. 
copies  thereof,  and  forthwith  serve  notice  of  such  trans-  Haokiho 
mission  on  the  successful  party,  in  default  whereof  that  jj^^ 
party  may  proceed  on  the  judgment:  as  he  may  do  also 
bj  rule  147,  with  the  leave  of  the  Judge,  if,  after  the 
case  has  been  transmitted,  the  appellant  do  not  prosecute 
his  appeal  with  due  diligence,  according  to  the  practice 
of  the  Court  of  appeal.  If  there  is  no  limit  to  the  time 
within  which  the  appellant  may  present  the  case  to  the 
Judge  for  signature,  these  rules  are  practically  useless. 
Furber  v.  Sturmey  (a),  which  was  cited  on  moving  for 
the  rule,  is  not  in  point  \^Blachburn  J.  The  Court  of 
Exchequer  there  upheld  the  order  of  Watson  B.,  calling 
on  a  County  Court  Judge  to  sign  a  case  for  appeal, 
which  had  not  been  presented  to  him  for  signature  till 
five  months  after  judgment.] 

Luih^  contra,  was  not  heard. 

CocKBURN  C.  J.  I  have  every  disposition  to  pay 
respect  to  a  decision  of  the  Court  of  Exchequer;  and 
the  case  cited  from  that  Court  seems  conclusive  in  the 
defendant's  favour.  But,  independently  of  that  decision, 
I  think  it  is  clear  that  it  was  not  intended  by  the  145th 
of  the  County  Court  practice  nilcs  to  take  away  the 
general  right  of  appeal  given  by  stat.  13  &  14  Vict 
c.  61.  #•  14. ;  but  that  the  object  of  that  rule  was,  simply, 
to  regulate  the  course  of  the  proceedings  on  an  appeal, 
and,  amongst  other  things,  to  provide  against  the  appeal 
being  made  a  cause  of  delay.  The  rule  accordingly 
directs  that  an  appellant  shall  submit  the  case  for  appeal 

(a)  SH.^N.  621. 
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I860.  to  the  Jadge  for  signature,  within  a  limited  period  after 
Haokiho  ^^®  judgment  is  pronounced ;  and  that,  on  bis  failing  to 
Lbk.  ^^  ^*  ^^®  successful  party  may  proceed  to  execution, 
unless  the  Judge  shall  otherwise  order.  The  two  follow- 
ing rules  contain  similar  provisions,  with  a  similar  object 
Thus,  by  rule  147,  the  Judge,  if  the  appeal  is  not  prose- 
cuted with  due  diligence,  may  order,  not  that  the  appeal 
shall  be  annihilated,  but  that  the  successful  party  may 
have  execution  on  the  judgment;  an  order  which  leaves  * 
the  appeal  still  pending.  Upon  every  ground,  therefore, 
I  think  that  this  rule  should  be  made  absolute. 

WiQHTMAN  J.  I  am  entirely  of  the  same  opinion. 
The  object  of  the  145th  rule  was  not  to  restraio  or 
disable  parties  from  prosecuting  an  appeal,  upon  failure 
to  present  the  case  to  the  Judge  for  signature,  at  the 
specified  Court ;  but  merely  to  prevent  the  appeal  being 
converted  into  a  means  of  delay,  which  result  the  rule 
obviates  by  providing  that,  in  case  of  delay,  the  pendency 
of  the  appeal  shall  not  operate  as  a  stay  of  execution. 
The  analogy  appears  to  me  to  be  very  strong  between 
proceedings  in  error  from  the  judgment  of  a  superior 
Court  and  those  upon  an  appeal  from  the  judgment  of 
a  County  Court.  We  have,  further,  the  direct  authority 
of  the  decision  of  the  Court  of  Exchequer,  in  which  I 
fully  concur,  on  the  point  before  us. 

Crompton  J.  I  am  of  the  same  opinion.  I  think 
the  decision  of  the  Court  of  Exchequer  clearly  right  It 
is  very  doubtful  indeed  whether  any  of  the  rules  of 
practice  framed  by  the  County  Court  Judges  could 
override  the  express  provisions  of  stat.  13  &  14  VkL 


V. 

Lkb. 
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c  61.  M.  14.  (a);  bat,  however  that  may  be,  it  is  evident        i860, 
that  the  145th  rale  was  not  intended  to  have  that  effect,      hackiho 
but  was  framed  merely  with  a  view  to  speed  the  course 
of  the  proceedings  on  an  appeal;   not  to  deprive  an 
appellant  of  the  right  of  appeal  altogether,  on  his  non- 
compliance with  its  requirements. 

Blackburn  J.  concurred. 

Rule  absolute. 

(a)  Stat  12  &  13  Vict.  e.  101.  s.  12,,  under  which  the  County  Court 
practice  rules  formerly  in  force  vere  framed,  expressly  provided  that  the 
rules,  when  approved  by  the  Judges  of  the  superior  Courts,  should  be 
laid  before  Parliament,  and  should,  after  six  weeks  therefrom,  "  be  of 
the  same  force  and  e£Pect  as  if  the  same  had  been  enacted  by  authority 
of  Parliament"  But  stat  19  &  20  Vict,  c.  108.  s.  32.  merely  provides 
that  the  rules  to  be  framed  by  the  County  Court  Judges  "  shall  be  sub- 
mitted to  the  Lord  Chancellor,  who  may  allow  or  disallow,  or  alter  the 
same :  and  the"  same  "  so  allowed  or  altered  shall,  from  a  day  to  be 
named  by  the  Lord  Chancellor,  be  in  force  in  eveiy  County  Court." 


The  Queen,  on  the  prosecution  of  the  Maidstone  ^^^ 
Improvement    Commissioners,    respondents, 
against  the  Justices  of  the  County  of  Kent,  * 
appellants. 

/^  ASE  stated  by  consent  and  by  order  of  Wightman  J.,  By  local  and 

after  notice  of  appeal  by  the  appellants  to  the  Kent  EcTcts  o?^ 

Parliament 
Improvement 
Commissioners  were  appointed  to  act  in  and  for  the  town  of  Af.  in  the  county  of  K,y  and 
were  authorized  to  levy  annually  within  the  town,  for  the  purposes  of  the  Acts,  a  certain 
rate  upon,  amongst  other  public  buildings,  all  gaols  situated  within  the  town.  A  subse- 
quent local  and  personal  public  Act  ^  ^*  d*  r.  civ.,  sect.  18,  after  reciting  that  it  was 
expedient  that  the  county  of  K,  "  should  be  relieved  and  exonerated  firom  any  taxes  in 
respect  of  any  of  the  gaols '  "  of  Uie  said  county,"  enacted  that  "  no  rate,  tax  or  assessment 
whatsoever,  parliamentary  orparochial,"  should  "be raised,  assessed  or  levied  on,  or  be  pay- 
able by,  the  saidcounty**  "  for  or  on  account  of  the  said  gaols"  "  or  any  or  either  of  them." 
Held,  that  this  section  exempted  a  County  fl»ol,  situated  in  M.,  firom  assessment  to  the 
annual  rate  leviable  by  the  M,  Improvement  Commissioners. 
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1860.  Quarter  Sessions,  against  a  rate  made  by  the  respondents. 
The  QuBEa  ^^  which  the  county  gaol  of  Kent^  situate  in  Maidstone^ 
JnBtTcesof     was  assessed. 

Kbht.  Tjjg  appellants  are  the  justices  of  the  county  of  Kent^ 

acting  on  behalf  of  the  inhabitants  of  the  said  county, 
and  the  respondents  are  the  Commissioners  for  the  time 
being,  acting  in  the  execution  of  certain  powers  con- 
ferred on  them  by  three  several  Acts  of  Parliament, 
namely,  stats.  31  (?.  3.  e.  Izii.  (a),  42  G.  3.  c.  xc.  (&), 
and  59  G.  3.  e.  xvi.  {c\  all  of  which  are  public  Acts. 

By  Stat.  31  G.  3.  c,  Ixii.  (a)  s.  8.  it  is  enacted  as 
follows:  "And  for  raising  money  towards  answering 
and  defraying  the  charges  and  expenses  of  obtaining 
and  passing  this  Act,  and  carrying  the  same  into  execu- 
tion, be  it  further  enacted^  that  the  said  Commissioners, 
or  any  five  or  more  of  them^  shall  and  are  hereby 
authorized  and  required  once  in  every  year  to  rate  and 
assess  any  sum  not  exceeding  the  sum  of  one  shilling 
and  sixpence  in  the  pound,  and  no  more,  upon  the  several 
^tenants  or  occupiers  of  all  houses,  oasts,  buildings,  yards, 
gardens,  lands,  rents,  revenues,  tenements,  and  heredita- 

(a)  Local  and  peraonal,  public  *'For  widening,  impioving,  regn- 
lating,  paving,  cleansing,  and  lighting  the  streets,  lanes,  and  other 
public  passages  and  places,  within  the  King's  town  of  MaitUione^  in  the 
county  of  KefU^  for  removing  and  preventing  encroachments,  obstruc- 
tions, nuisances,  and  annoyances  therein ;  for  better  supplying  the  said 
town  with  water;  and  for  repairing  highways  within  the  parish  of 
Maidstone*^ 

{h)  Local  and  personal,  public  "  For  altering  and  amending*'  stat- 
31  G.  3.  e,  bdi.,  *'  and  for  raising  a  further  sum  of  money  for  completing 
the  purposes  of  that  "  Act" 

(c)  Local  and  personal,  public  To  enlarge  the  powers  of  three  Acts 
of  His  present  Majesty,  for  paving,  cleansing,  and  lighting  the  streets 
and  other  public  places"  in  the  town  of  Maidstone^  "  and  for  better 
supplying  the  inhabitants  with  water ;  and  for  watching  the  said  town, 
and  making  public  wharfs  therein." 


Kekt. 
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ments,  within  the  said  town  of  Maidstone^  according  to        i860, 
the  annual  value  of  the  same  respectively,  such  annual  ~xhe  QubejT 
value  to  be  from  time  to  time  settled  according  to  the     jugJces  of 
respective  rents"  the  same  *^  shall  be  respectively  taxed 
at,  for  the  relief  of  the  poor  of  the  said  town  and  parish 
of  Maidstone,  previous  to  the  making  of  such  rate  or 
assessment  by  the  said  Commissioners.'' 

By  sect  13  of  the  same  Act  it  is  enacted  **  That  the 
said  Commissioners,  or  any  five  or  more  of  them,  shall, 
and  they  are  hereby  authorized  and  required  once  in 
every  year  to  rate  and  assess  the  several  and  respective 
sums  of  money  hereinafter  mentioned,  upon  the  church 
in  the  said  town  of  Maidstone,  and  the  churchyard 
thereto  belongings  and  other  buildings,  tenements  and 
hereditaments,  hereinafter  directed  to  be  rated  and 
assessed,  by  the  yard,  running  measure ;"  *'  that  is  to 
say,  the  sum  of  one  shilling  and  no  more,  upon  the 
aforesaid  church  and  churchyard,  and  upon  all  chapels, 
meeting-houses,  halls,  gaols,  churchyards,  chapelyards, 
meeting-house  yards,  almshouses,  hospitals,  and  other 
public  buildings  whatsoever,  situated  on  the  sides  of,  or 
which  form  or  adjoin  to  any  of  the  said  streets,  lanes, 
passages,  and  places,  hereby  directed  to  be  paved, 
cleansed,  lighted,  or  watched,  for  every  yard,  running 
measure,  of  the  length  of  the  several  and  respective 
places  aforesaid,  which  are  not  rated  or  liable  to  be 
rated  for  and  towards  the  relief  of  the  poor  of  the  said 
town  and  parish." 

By  sect.  14  of  the  same  Act  it  is  enacted  **  That  the 
rates  or  assessments  so  to  be  made  and  laid  upon  any 
hall,  gaol,  public  or  other  building,  belonging  to  the 
mayor,  jurats,  and  commonalty  of  the  said  town,  shall  be 
paid  by  the  chamberlain  of  the  said  town  ;'*  **  and  the 
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I860.  rates  or  assessments  so  to  be  made  and  laid  upon  any 
The  QusxH  g^ol  not  belonging  to  the  mayor,  jurats^  and  commonaltj 
Justices  of     ^^  ^^^  ^^^  town,  shall  be  paid  by  the  respective  gaolers 

^■**-        or  keepers  thereof."  ' 

By  sect  32  of  the  same  Act  it  is  enacted  ''That  the 
said  Commissioners  shall  and  may  describe  and  deter- 
mine the  limits  and  extent  of  the  several  streets,  lanes, 
passages,  and  places,  within  the  said  town,  for  the  purposes 
of  this  Act,  according  to  a  plan  thereof  made**  ''  in  the 
year  1790." 

Stat.  42  G.  3.  c.  xc  (a),  sect  3,  repeals  the  above 
mentioned  provision  in  sect.  32  of  the  first  Act,  and 
enacts,  in  lieu  thereof,  '*  That  it  shall  be  lawful  for  the 
said  Commissioners,  and  they  are  hereby  required  to 
describe  and  determine  the  limits  and  extent  of  the 
several  streets,  lanes,  passages,  and  places,  within  the  said 
town,  for  the  purposes  of  the*'  first  ''Act,  according  to 
the  actual  extent  thereof,  notwithstanding  the  same  may 
not  be  included  in  or  according  to  the  said  plan ;  pro- 
vided that  such  limits  shall  in  no  case  be  deemed  to 
extend  to  any  greater  distance  from  the  now  town  hall 
of  the  said  town  of  Maidstone^  than  three  quarters  of  a 
mile ;  and  such  Commissioners  shall  and  may  thereupon 
proceed  to  the  exercise  of,  and  putting  in  force,  the 
several  powers  of  the  said  first"  "  Act,  and  do  and  per- 
form, and  cause  to  be  done  and  performed,  all  acts, 
matters,  and  things,  for  the  carrying  into  effect  the  pur* 
poses  of  the  said  first"  "Act,  within  the  limits  and 
extent  described  and  determined  under  and  by  virtue 
of  this  Act,  in  like  manner  as  if  the  same  had  been 
described  and  determined  under  the  said  Act" 

(a)  Local  and  personal,  public.  '*  For  altering  and  amending"  stat 
31  G.  3.  c,  bdi. ;  and  for  raLsing  a  Airther  sum  of  money  for  completisg 
the  purposes  of  that  "  Act" 
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By  Stat.  54  G.  3.  c.  civ.  (a)  s.  18.,  it  is  enacted  as        i860, 
follows,  "And  whereas  it  is  expedient  that  the  said    xhe  Qukbn 
county  shall  be  relieved  and  exonerated  from  any  taxes     j^gj^^g  ^^ 
in  respect  of  any  of  the  gaols,  houses  of  correction,  and        ^■"'• 
court-houses,  of  the  said  county;  be  it  therefore  enacted 
that,  from  and  after  the  passing  of  this  Act,  no  rate,  tax, 
or  assessment  whatsoever,  parliamentary  or  parochial, 
shall  be  raised,  assessed  or  levied  on,  or  be  payable  by, 
the  said  county  of  Kent^  for  or  on  account  of  the  said 
gaols,  houses  of  correction,  and  court-houses,  or  any  or 
either  of  them,  or  any  part  thereo£" 

The  county  gaol  of  the  county  of  Kent  was  built, 
in  the  year  1815,  on  a  rectangular  piece  of  ground, 
containing  about  twelve  acres,  and  is  wholly  situated 
within  three  quarters  of  a  mile  from  the  town  hall  of 
the  said  town  of  Maidstone.  When  the  gaol  was  first 
built  it  was  at  the  north-eastern  extremity  of  Maid- 
stone, and  not  within  what  would  then  have  been  called 
the  town ;  but  since  its  erection  the  town  has  extended 
considerably,  and  the  ground  surrounding  the  gaol  is 
now  in  a  great  measure  occupied  by  houses  and  build- 
ings. 

A  ground  plan  of  the  gaol  and  other  buildings,  shew- 
ing the  adjoining  roads,  accompanied  the  case.  These 
roads  are  public  highways,  and  are  repaired  and  lighted 
by  the  respondents  out  of  their  public  fiinds. 

Under  the  provisions  of  the  three  first  mentioned 
Acts,   the  respondents  had  assessed  upon  the  county 

(a)  Local  and  personal,  public  "  For  enabling  the  juatioes  of  the 
peace  for  the  coun^  of  Kent  to  hold  a  general  Sessions  annnallj,  or 
oftencTi  for  lerying  and  applying  the  rates  and  expenditure  of  the  said 
county;  and  to  alter  and  amend  an  Act  made  ia  the  forty-ninth  year  of 
His  present  Migesty,  for  regulating  the  rates  of  the  said  county." 
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1860.        gaol  at  Maidstone,  52/.  16$,,  a  sum  of  money  calculated 
The  QuBKH     *^  ^^^  ''*'®  of  \s.  per  yard,  running  measure,  of  the 
Justices  of     c^^^rior  wall  or  boundary  of  the  gaoL     The  appellants 
Kkht.        contended  that,  by  virtue  of  stat.  54  G.  3.  c.  civ.  s.  18., 
above  set  out,  the  gaol  is  exempted  from  the  said  assess- 
ment. 

If  the  Court  should  be  of  opinion  that  the  gaol  was 
exempted  from  assessment,  the  rate  appealed  against 
and  the  order  of  Sessions  were  to  be  quashed ;  if  the 
Court  should  be  of  the  contrary  opinion,  they  were  to 
stand  confirmed. 

DeedeSf  for  the  respondents.  The  county  is  liable  to 
this  rate  in  respect  of  the  gaol.  In  order  to  avoid  that 
liability,  express  exemption  from  the  rate,  under  some 
statute,  must  be  shewn.  But  the  only  statute  upon 
which  the  appellants  can  rely  for  that  purpose  is  54  G.  3. 
c.  civ.  s,  18.  (a),  the  words  of  which  fall  short  of  the 
effect  contended  for.  The  rate  in  dispute  is  not  a  ^*  rate, 
tax  or  assessment"  'f  parliamentary  or  parochiaF  within  the 
meaning  of  that  enactment.  It  is  not  a  parliamentary  tax, 
not  being  imposed  directly  by  Act  of  Parliament ;  Palmer 
V.  Earith{b)\  and,  moreover,  not  being  levied  for  general 
purposes  of  state.  In  Gudrdiam  of  Bedford  Union  v. 
Commissioners  of  Bedford  (c)  it  was  held  that  a  work- 
house, erected  in  Bedford  under  the  provisions  of  a 
local  Act  which  enacted  that  all  buildings  so  erected 
should  be  *'free  from  all  parochial  and  parliamentary 
taxes,"  was  liable  to  be  assessed  under  another  local  Act, 
which  imposed  an  improvement  rate  on  public  build- 
ings  in  Bedford,     Baker  v.  Greenhil   {d)  shews  that 

(«)  Ante.  p.  915.  (ft)  14  M,  #  W.  428. 

(c)  7  Exch.  777.  (d)  3  Q,  B.  148. 
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«  rate  raised  and  levied  under  an  Act  empowering  a        i860, 
class  of  persons  liable,  at  common  law,  to  the  charge,    j^^  qobbm 
to  levy  it  amongst  themselves,  is  not  a  parliamentary  Jcesof 

tax.  ICockbum  C.  J,  May  not  the  words  "par-  BLemt. 
liamentary  or  parochial,^'  following  as  they  do  the 
words  "no  rate,  tax  or  assessment  whatsoever,"  be 
regarded  as  words  of  amplification,  rather  than  as 
restricting  the  generality  of  the  preceding  words?] 
They  explain  the  description  of  rate  tax,  or  assessment 
to  which  the  preceding  words  refer.  Again,  the  rate  in 
question  is  not  a  parochial  tax.  In  Bex  v.  Christ 
Church  (a)  the  watch-rate  in  the  city  of  London  was 
held  not  to  be  a  parochial  public  tax  or  levy.  So,  in 
Waterloo  Bridge  Company  v.  Cull  (A),  the  land  tax  was 
held  not  to  be  a  parochial  rate  or  assessment.  [^Cromp^ 
ton  J.  May  not  the  rate  in  the  present  case  be  a 
parliamentary  rate,  even  if  it  be  not  a  parliamentary 
tax?J  The  mere  fact  that  the  authority  under  which 
the  rate  is  ultimately  made  is  Parliament,  is  not  enough 
to  make  it  a  parliamentary  rate.  The  other  side  may 
rely  upon  Waller  v.  Andrews  (c)  and  Williams  v.  Prit' 
chard  (d);  but  the  words  upon  the  construction  of  which 
those  decisions  respectively  turned  were  much  wider 
than  thoee  of  staL  54  G.  3.  c.  civ.  s.  18. 

Barrow,  for  the  appellants.  The  county  is  exempt 
from  this  rate,  which,  if  not  a  parliamentary  tax,  is  at  all 
events  a  parliamentary  rate,  within  the  very  wide  lan- 
guage of  Stat  54  G.  3.  c.  civ.  s.  18.,  the  enacting  part  of 

(a)  8  -B.  #  a  66a 

(6)  I  K  j-  K  213.    Judgment  affirmed  in  ike  Exchequer  Chamber, 
p.  246. 
(c)  3  3f.  #  r.  312.  (d)  4  T.  R,  2. 

VOL.  II.  3   O  B.   &   E. 
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1860.  which  must  be  read  with  reference  to  the  preamble. 
The  QuBBH  which  recites  that  it  is  expedient  that  the  county  should 
Justices  of  ^  relieved  from  "any  taxes"  in  respect  of  its  gaols. 
■*'•  Waller  v.  Andrews  (a)  is  strongly  in  point  for  the 
appellants.  In  that  case  it  was  held  that  a  sewer^s  rate 
imposed^  not  directly  by  Parliament,  but  by  Commis- 
sioners deriving  their  authority  under  an  Act  of  Parlia- 
ment, fell  within  the  meaning  of  a  condition  in  a  demise 
of  marsh  lands,  which  bound  the  lessee  to  pay  and 
dischai^e  "  all  outgoings  whatsoever,  rates,  taxes,  scots, 
&c.,  whether  parochial  or  parliamentary,"  which  were 
and  should  be  chai^d  or  chargeable  upon  the  lands.  In 
delivering  the  judgment  of  the  Court,  Parke  B.  said, 
"  Though  the  authority  of  Lord  Holt  {b)  raises  a  doubt 
whether  this  could  be  properly  considered  as  a  parlia- 
mentary tax,  and  therefore,  if  the  words  '  parliamentary 
taxes'  only  had  been  mentioned,  it  might  have  been 
questionable  whether  the  sewer's  rate  was  included,  yet, 
when  such  very  extensive  words  as  those  in  the  agree- 
ment are  used^  that  is,  <  all  outgoings^  rates,  and  scots,' 
which  last  word  is  commonly  applied  to  sewer's  rates  on, 
marsh  lands^  we  think  that  the  sewer's  rate  is  included. 
It  is  a  *  scot,'  and  would  be  comprised  in  the  terms  '  all 
parliamentary  scots^'  though  not  perhaps  properly  and 
technically  so,  as  not  being  imposed  directly  by  Parlia- 
ment, but  by  Commissioners  deriving  their  authorities 
under  an  Act  of  Parliament.''  The  occurrence  of  the 
word  **  whatsoever^  immediately  before  "  parliamentary 
or  parochial,''  in  stat.  54  G.  3.  c.  civ.  s.  18.,  distinguishes 

(a)  SM.fW.  3ia 

(b)  In  Brewster  v.  Kitchel,  2  Salk,  615,  where  he  eays:  "Thfpe  be 
other  taxes  not  parliomentaiyi  as  repair  of  churches,  commiBsion  of 
sewera.*' 
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the  present  case  from  Palmer  v.  Earith  (a)  and  Guardians  i860. 
of  Bedford  Union  v.  Commissioners  of  Bedford  (ft);  and  xhe  Qusbh 
shews  that  the  words  "  parliamentary  or  parochial"  must  j^ J^g  ^f 
be  read  as  equivalent  to  "even  parliamentary  or  parochial."  ^""'• 
Parke  B.,  in  his  judgment  in  Palmer  v.  Earith  (a)^  points 
out  that  the  words  of  the  agreement  there  to  be  con- 
strued, namely,  "all  taxes,  parochial  and  parliamentary,  to 
be  paid  by  the  said  tenant,"  were  much  less  extensive  than 
those  in  Waller  v.  Andrews  (c),  where  the  tenant  agreed 
to  pay  "  all  outgoings  whatsoever/*  Palmer  v.  Earith  {a) 
decides  merely  that  a  sewer's  rate  is  not  a  parliamentary  tax ; 
not  that  it  may  not  be  a  parliamentary  rate :  for  "  rates" 
were  not  mentioned  in  the  agreement  there  in  question. 
So.  in  Guardians  of  Bedford  Union  v.  Commissioners  of 
Bedford  (ft)  the  words  of  the  statute  to  be  construed 
were,  merely,  **  free  from  all  parochial  and  parliamentary 
taxes" ;  and  Alderson  B.  pointed  out  the  distinction 
between  them  and  the  language  of  the  statute  in  ques- 
tion in  Williams  v.  Pritchard  (rf),  namely,  "  free  from 
all  taxes  and  assessments  whatsoever."  The  exempting 
clause  of  the  statute  in  the  present  case  exonerates  the 
county,  in  respect  of  any  of  its  gaols,  from  every  *'  rate, 
tax,  or  assessment  whatsoever:"  language  than  which 
nothing  can  be  wider.  Baker  v.  Greenhill  {e)  does  not 
apply.  All  that  was  there  decided  was  that  an  assess- 
ment levied  under  an.  Act  enabling  the  owners  of  land 
to  raise  money  for  repairing  a  bridge,  to  repair  which 
they  were  liable  ratione  tenurse,  is  not  a  parliamentary 
tax ;  if  indeed  it  can  properly  be  said  to  be  a  tax  at  all. 

Deedes  was  heard  in  reply. 

(a)  14  M.  #  W,  428.  (h)  7  Exch,  777. 

(c)  ZM.^W,  312.  (i)  4  r.  R.  2. 

(«)  3  Q.  B.  148. 
3  o  2 
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Kent. 


1860.  CoCKBURN  C.  J.     I  am  of  opinion  that  our  judgment 

The  Qdxeh  i^ust  be  for  the  appellants.  Independently  of  authority 
Justkes  of  ^®  should  have  no  doubt  as  to  the  construction  to  be  pot 
upon  Stat  54  G.  3.  c.  civ.  s.  18.  Jx>oking  as  well  at  the 
preamble  as  at  the  enacting  clause  of  the  section,  it 
clearly  was  the  intention  of  the  Legislature  to  relieve 
the  county,  in  respect  of  its  gaols,  from  all  taxes,  rates 
and  assessments  whatsoever :  whether  parochial,  local, 
parliamentary,  or  otherwise.  The  words  of  the  enact- 
ment are  as  wide  as  possible.  Mr.  Deedes  argued  that 
**  parliamentary  or  parochial*'  are  words  of  limitation  upon 
those  which  precede,  "  no  rate,  tax  or  assessment  what- 
soever''; and  that  the  rate  in  question,  which  is  clearly  not 
parochial,  is  not  parliamentary,  because  not  levied  imme- 
diately under  the  authority  of  an  Act  of  Parliament, 
without  the  intervention  of  an  assessment;  and  also 
because  not  levied  for  purposes  of  state.  There  may  be 
cases  in  which  the  words  ''  parliamentary  tax**  are  not 
intended  to  include  anything  but  a  tax  imposed  directly 
by  an  Act  of  Parliament.  Palmer  v.  Earith  {a)  is  an 
instance.  But  the  decision  in  each  case  must  turn 
upon  the  particular  phraseology  of  the  enactment  or 
document  to  be  construed,  and  upon  the  intention  to  be 
collected  therefrom,  having  regard  to  the  subject-matter 
and  circumstances  to  which  it  is  applicable.  I  doubt 
whether  the  rate  in  question  in  the  present  case  is  not  a 
parliamentary  tax  or  rate  in  every  sense  of  the  words : 
but  at  all  events  it  is  evident,  from  the  very  wide  language 
of  the  enactment  before  us,  that  it  was  intended  to 
exempt  the  county  from  rates  and  taxes  of  any  kind  in 
respect  of  the  county  gaols.     The  insertion  of  the  word 

(«)  14  M.  .f  W.  428. 
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''whatsoever"  has  been  held,  in  several  of  the  cases  to        i860, 
which  we  have  been  referred^  to  make  a  great  difference     Tbe  Qunx 
in  the  interpretation  of  an  exempting  clause,  and  to     jxiBtieeaot 
enlarge  its  operation.     And  certainly,  taking  the  whole 
of  the  words  here  employed  by  the  Legislature  together, 
they  are  quite  wide  enough  to  exempt  the  appellants 
from  this  rate. 

WiGHTMAN  J.  The  18th  section  of  the  statute,  after 
reciting  that  it  is  expedient  that  the  county  should  be 
relieved  from  any  taxes  on  its  ^aols,  enacts  that  the 
county  shall  be  liable,  in  respect  of  the  gaols,  to  ''no 
rate,  tax  or  assessment  whatsoever,  parliamentary  or 
parochial."  The  words  "  no  rate,  tax  or  assessment  what- 
soever" would  clearly  include  the  present  rate.  But  it 
is  argued  that  "  parliamentary  or  parochial"  are  words 
of  limitation  upon  those  which  precede.  I  think,  how- 
ever, that  they  are  words  of  amplication,  not  of  qualifi- 
cation or  restriction ;  and  that  they  were  put  in  by  the 
Legislature  as  being  the  most  wide  and  comprehensive 
that  could  be  used.  None  of  the  cases  cited  are  exactly 
in  point.  They  all  turned,  necessarily,  upon  the  par- 
ticular phraseology  which  had  to  be  construed  in  each 
of  them.  The  language  used,  and  the  circumstances  to 
which  it  is  to  be  applied,  must  be  regarded  in  each 
individual  case.  Having  regard  to  those  in  the  case 
before  us,  I  think  that  it  clearly  was  the  intention  of  the 
Legislature  to  exempt  the  appellants  from  the  rate  now 
in  dispute. 

Crompi^n  J.  On  first  reading  the  section  I  thought 
that  the  intention  of  the  Legislature  to  exempt  the  county 
from  all  such  burdens  as  the  rate  in  question  was  tolerably 


922  TRINITY  TERM. 

1860.  clear.  I  was  afterwards  shaken  in  this  impression  by  the 
The  QuxEN  authorities  cited  by  Mr.  Deedes  as  shewing  that  the  rate 
JuBticeB  of     '^  ^^^  *  parliamentary  tax,  not  being  imposed  by  the  direct 

Kbkt.  authority  of  Parliament  Those  cases,  however,  turned 
upon  the  particular  language  presented  for  construction 
in  each  of  them,  and  are  far  from  conclusive  in  favour  of 
the  present  respondents.  The  word  <*  whatsoever''  has 
been  held  to  enlarge  the  operation  of  an  exempting 
clause ;  and,  according  to  Waller  v.  Andreios  (a),  a  rate 
imposed  by  persons  acting  under  the  authority  of  an 
Act  of  Parliament  may  fall  within  the  description  of  a 
parliamentary  rate,  although  it  be  not  imposed  directly 
by  Parliament  itself.  In  the  present  case,  the  occurrence 
of  the  word  *'  assessment"  in  the  enactment  is  in  favour 
of  such  a  construction ;  inasmuch  as  Parliament  does  not 
directly  assess  those  who  pay  rates  or  taxes,  but  leaves 
that  function  to  other  persons.  Then,  again,  the  preamble 
of  the  section  may  be  used  as  the  key  to  the  enacting 
clause;  and  the  words  ''any  taxes'*  in  the  former, 
expanded  into  ''  no  rate,  tax  or  assessment  whatsoever, 
parliamentary  or  parochial,"  in  the  latter,  are  amply 
sufficient  to  include  the  present  rate. 

Blackburn'  J.  I  am  of  the  same  opinion.  The 
question  turns  entirely  upon  the  construction  of  the 
particular  enactment  which  has  been  referred  to ;  and, 
looking  at  the  language  of  the  preamble  and  the  enacting 
clause,  the  construction  clearly  ought  to  be  in  favour  of 
the  appellants. 

Judgment  for  the  appellants, 
(a)  ZM.^W.  812. 

The  remaining  cases  of  Trinity  Term  are  placed  in 
Vol.  HL 
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ACCEPTANCE. 
By  vendee.    Statute  o/FrcnuUy  II. 

ACTION. 

Actions  in  Superior  Courts. 

I.  Form  of. 

Action  against  common  carrier  for 
loss  of  goods  may  be  brought  in  tort 
or  in  contract.  The  two  actions  are 
distinct  in  substance  as  well* as  in 
form,  844.     Costs,  I.  5, 

II.  Pleadings  in.    Pleading^, 

lU.  Costs  in.     CasU. 

Actions    in    County  Courts.       County 
Courts. 


ADJOURNMENT. 

Of  appeal  by  Quarter  Sessions.    Poor, 
11.2. 


ADJUDICATION, 

t 

Order  of.    Poor. 


ADMISSIONS. 
In  pleading.    Practice,  II.  1.    . 

AGENT. 
Principal  and  Agent. 

AGREEMENT. 
Contract, 

ALE-HOUSE  KEEPER. 

Liability  of,  to  conviction  as  keeper  of 
refreshment  house,  695.  Town  Police 
Clauses  Act,  1847. 

AMBASSADOR. 

Accredited  by  foreign  state  to  Her  Ma- 
jesty, is  exempt  from  civil  suits  in 
£ngland. 

The  public  minister  of  a  foreign 
State,  accredited  to  and  received  by 
the  Sovereign  of  this  country,  having 
no  real  property  in  Engiand,  and 
having  done  notmns  to  disentitle  him 
to  the  general  privileges  of  such  public 
minister,  cannot,while  he  remains  such 
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public  minister,  be  sued  against  bit  will 
jn  this  country,  in  a  civil  action; 
although  such  action  may  arise  out  of 
commercial  transactions  Djr  bim  bere, 
and  although  neither  bis  person  nor  his 
goods  be  touched  by  the  suit.  Mag- 
dalena  Steam  Navigatum  Cmnpany  v. 
Marttn,  94. 

AMENDMENT, 

I.  Of  order  of  justices,  on  appeal  to 
superior  Court,  under  stgt.  20  &  21 
VicL  ^  43.  s.  6.,  326.    Pqumbroker, 

II.  Bj  Quarter  Sessions,  under  stat. 
16  &  17  Vict  c.  97.  #.  118.,  of  order 
of  justices  adjudging  settlement  of 
pauper  lunatic,  687.    Poor,  I.  5,  L 

ANCIENT  DEMESNE. 

Extent  of  exemption  from  taxes,  of 
tenants  in. 

The  exemption  of  tenants  in  ancient 
demesne  from  parliamentary  taxes 
and  tallages  is  limited  to  taxes  granted 
by  Parliament  to  the  Crown,  and  does 
not  extend  to  local  taxation  levied, 
under  the  authority  of  an  Act  of  Par- 
liament, upon  and  for  the  benefit  of 
? articular  portions  of  the  community, 
'enants  in  ancient  demesne  are  not 
therefore,  as  such,  exempt  from  pay- 
ment of  county  rates.  Hegina  v.  In" 
habitants  of  Ayletford^  638. 

APPEAL. 
I.  To  superior  Court. 

1.  Against  refusal  of  justices  to  issue 
summons  to  enforce  payment  of 
highway  rate,  when  does  not  lie. 

An  appeal  under  stat.  20  &  21  Vict. 
o.  43.  does  not  lie  upon  the  refusal 
of  justices  to  issue  a  summons  to 
enforce  payment  of  a  highway  rate, 
on  the  ground  that  the  land  assessed 
was  not  liable  to  highway  rates. 
Walker  v.  Great  Western  Railway 
Company^  325. 

2.  Statement  by  justices  of  case  for 
appeal  to  Queen's  Bench,  under 
stat.  20  &  21  Vict.  c.  45.,  improper, 


APPEAL. 

where,  under  The  Public  Health 
Act,  1848,  8.  135.,  an  appeal  lies 
only  to  Quarter  Sessions. 

At  the  hearing,  hj  justices,  of  an 
information  laid  agamst  A.  for  non- 
payment of  a  sewers'  rate  to  which  he 
had  been  assessed  by  Commissioners 
acting  under  a  local  Act.,  which  in- 
corporated The  Public  Health  Act, 
1848,  11  &  12  Vi€t.  e.  6S^  A.  disputed 
his  liability  to  the  rate,  on  the  ground 
that  the  premises  in  respect  of  which 
he  was  rated  were  drained  by  a  private 
sewer,  and  derived  no  benefit  from 
the  sewers  under  the  control  of  the 
Commissioners.  The  justices,  how- 
ever, made  an  order  upon  him  to  pay 
the  rate,  and  refused  hb  application 
to  them  to  state  a  case,  under  stat. 
20  &  21  Vict.  c.  43^  for  an  appeal  to 
this  Court  from  their  decision.  Held, 
that  the  justices  were  right  in  their 
refusal  ;  for  that  stat.  20  &  21 
Vict,  c,  43.  was  inapplicable,  since  an 
appeal  against  the  order  of  the  justices 
would,  in  efiect,  be  an  appeal  against 
the  rate ;  which  appeal,  by  sect.  135 
of  The  Public  Health  Act,  1848,  lay 
only  to  the  Quarter  Sessions.  Regina 
V.  Justices  of  Olaucestershire^  420. 

3.  Power  of  Queen's  Bench,  under 
stat.  20  &  21  VicL  c.  43.  s.  6.,  to 
amend  order  of  justices,  at  hearing 
of  case  stated  for  appeal  against  it, 
326.    Pawnbroker. 

4.  From  County  Court.  Obligation 
of  County  Court  Judge  to  settle 
and  sign  case  for  appeal,  906. 
County  Court,  V. 

II.  To  Quarter 'Sessions. 

1.  Under  The  Public  Health  Act, 
1848,  sect.  135,  is  exclusive,  420, 
678.  Appealy  I.  2. ;  PubUe  Health 
Act,  1848,  II. 

2.  Recognizance  to  try  appeal,  within 
what  time  to  be  entered  mto,  under 
Nuisances  Removal  Act,  1855,  sect. 
40.  Computation  of  Sunday  as  one 
of  several  days,  392.  ifuisanoes 
Removal  Act* 

3.  Against  poor-rate,  on  ground  that 
appellant,  though  actual,  is  not 
beneficial  occupier  ;  is  exclusivei 
836.    Rate,  L  3. 


APPEARANCE. 

4.  Against  order  of  removal.  Entry 
and  respite  of.  Jurisdiction  of  jus- 
tices to  adjourn  hearing,  185.  Poor, 
II.  2. 

5.  Costo  of.     Costs,  I.  3. 

APPEARANCE. 

Bj>plaintiff  in  error  in  person  to  reverse 
outlawry,  581.    Practice,  IL  1. 

APPRENTICE. 

Attorney's  articled  clerk  gains  a  settle- 
ment as,  742.    Poor,  I.  1. 

APPURTENANCES. 
Legal  meaning  of.    JEasement. 

ARBITRATION. 

I.  Reference  of  all  matters  in  difference ; 
costs  to  abide  the  event.  What  an 
event  such  ss  to  carry  costs,  637. 
Costs,  I.  4. 

II.  Error  does  not  lie  on  special  case 
stated  by  arbitrator  under  Common 
Law  Procedure  Act,  1854,  s.  5,  890. 
Common  Law  Procedure  Acts,  II. 

ARTICLED  CLERK. 
Of  attorney.    Poor,  I.  1.     . 

ARTIFICER. 
Master  and  Servant,  I. 

ATTORNEY. 

J.  Lien  of,  for  costs,  on  judgment  re- 
covered by  client,  how  lost ;  and  when 
may  prevail. 

An  attornev*s  right  of  lien  for  his 
costs,  on  a  juQgment  recovered  bv  his 
client,  is  subject  to  the  risht  of  the 
parties  to  the  action  to  mtuLC.  a  bon& 
fide  compromise.  The  result  of  such 
compromise  is  that  the  lien  is  lost. 
But  the  lien  may  prevail  against  a 
coUosive   compromise   made  by  the 
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parties  with  the  express  object  of  de- 
feating it. 

The  parties  to  cross  actions,  the 
plaintiff  in  each  of  which  had  obtained 
judgment,  bon&  fide  compromised  the 
actions,  afler  notice  to  one  of  them 
and  his  attorney  from  the  attorney  of 
the  other  not  to  do  so  in  prejudice  of 
the  latter*s  lien  on  his  client's  judg- 
ment. Held,  that  the  attorney  had 
no  ground  for  claiming  the  equitable 
interference  of  the  Court  to  enforce 
his  lien.    Brvnsdon  v.  AUard,  19. 

II.  Liability  of,  to  sheriff  who  executes 
against  the  goods  of  a  wrong  person 
a  fi.  fa.  issued  by  him.  Efiect  of 
his  indorsement  on  the  writ  of  name, 
description  and  residence  of  judgment 
debtor,  287.     Sheriff. 

III.  Retainer  of. 

1.  Retainer  under  seal  by  old  corpo- 
ration. Continued  employment  of 
attorney,  but  without  further  re- 
tainer, by  succeeding  corporation, 
192.    Statide,  I. 

2.  Attorney  retained  by  attorney  of 
execution  creditor,  to  put  in  n.  fa. 
on  goods  of  execution  debtor.  Ex- 
ecution creditor  is  bound  by  notice 
to  such  attorney,  116.  ^anfirupt 
and  Insolvent,  I.  2. 

lY.  Articled  clerk  of,  gains  a  settlement 
as  an  apprentice,  742.    Poor,  I.  1. 

AVOWRY. 
Landlord  and  Tenant,  I.  4. 

BANKRUPT  AND  INSOLVENT. 

I.  Rights  of  assignees. 

I .  What  is  not  a  fraudulent  preference 
by  bankrupt.  Assignees  not  entitled 
to  recover  money  returned  to  a 
creditor  by  him  (under  pressure  by 
a  surety  for  its  repayment)  on  the 
eve  of  bankruptcy. 

O.  ff  S,,  bankers  at  B,,  being  in 
want  of  funds  to  meet  an  expected 
run  upon  their  bank,  obtained  from 
some  friends  a  written  guarantie  for 
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3000Z.,  upon  the  strength  of  which 
defendants,  bankers  in   London^  ad- 
vanced to  O.  j-  iS.  3000/.    The  gua- 
rantie,   S.  stated    in    evidence,   was 
signed  by  the  sureties  on  the  under- 
standing with  O.  ^  S,  that  the  money 
should  be    returned   if   they  found 
themselves,  notwithstanding  the  ad- 
vance, unable  to  meet  the  run.    De- 
fendants knew  nothing  of  this  under- 
standing.   8,  having  received  from 
defendants  at  Lottdon  the  3000/.  in 
notes  and  gold,  in  a  box,  took  the 
money  down  to  B,,  and  saw  O.,  his 
partner ;  and,  finding  that  it  was  im- 
possible  to  meet  the  run,   O.  8f  S, 
discussed  the  propriety  of  returning 
the  money.     While  discussing  it  they 
received  a  letter  from  F.,  one  of  the 
sureties,  saying  that,  as  the  case  was 
hopeless,  O.  ff  S.  could  not  honour- 
ably  retain  the  money,  and  that  it 
ought  to  be  returned :  and  F.  afler- 
wards,  in  an  interview,  again  urged 
upon  them  the  return  of  the  money. 
iS.,  in  evidence,  stated  that  this  letter 
and  the  subsequent  application  from 
jP.    operated    upon   their    minds   in 
coming  to  the  conclusion  to  return 
the  money.    The  box  containing  the 
money  was  returned  to  the  defendants 
unopened:  O,  jr  S.  suspended  pay- 
ment the  ^  next  day,  and  aA^rwards 
became  bankrupts. 

In  an  action  by  the  assignees  of  O,  ^ 
S.  to  recover  from  the  defendants  the 
3000/.; 

Held  (on  a  special  case  stating  the 
facts),  that  O.  Sf  jS.,  in  returning  the 
money,  were  influenced  not  sole^  by 
their  own  wish,  but  also  by  the  appli- 
cation from  the  surety :  and  that 
therefore  the  return  of  the  money 
was  not  purely  voluntary,  and  did 
not  amount  to  a  fraudulent  prefer- 
ence. 

Held  also,  by  Erie  and  Crompton 
Js.,  that  the  3000/.  was  advanced  on 
the  specific  understanding,  and  clothed 
with  the  specific  trust,  that  it  should 
be  returned  if  the  run  could  not  be 
met ;  that,  as  the  purpose  for  which 
it  was  advanced  had  failed,  O,  ff  S, 
had  only  a  legal,  and  not  also  an 
equitable,  title  to  the  money;  and 
that  therefore  the  interest  in  such 
money  did  not  pass  to  their  assignees. 
Edwards  v.  Glyn^  29. 


2.  Notice  of  act  of  bankruptcy  com- 
mitted by  execution  debtor,  given 
to  a^nt  of  attorney  of  execution 
creditor,  afler  seizure  and  before 
sale,  by  such  agent,  of  judgment 
debtor*8  soods,  under  fi.  fa.  Bank- 
ruptcy of  execution  debtor.  Rights 
of  his  assignees. 

On  22d  November,  1858,  a  fi.  fa. 
was  put  into  the  premises  of  W^  a 
trader,  on  a  judgment  obtained  by  B, 
(the  now  defendant)  in  an  action  of 
B,  V.  W.    On  23d  November  W.  com- 
mitted  an  act  of  bankruptcy,  by  ab- 
senting himself.    On  24th  November 
the  goods  seized  under  the  fi.  fa.  were 
advertized  for  sale  by  auction,  and 
two  creditors  of  IF.,  on  the  same  day, 
gave  a  written  notice  to  the  auctioneer 
and  the  sheriff's  ofiicer  in  possession, 
that    W,  had  committed  an  act  of 
bankruptcy.     On  the  same  day,  IT^ 
an  attorney,  who  had  acted  as  agent 
for  P,  ScS.j  B,*8  attorneys  in  the  action, 
in  the  service  of  the  writ  of  summons 
upon  FT.,  was  informed  bv  the  attorney 
of  the  two  creditors  that    W^  had 
committed  an  act  of  bankruptcy.    P. 
jr  S.  on  the  same  day  wrote  to  U.  the 
following  letter,  headed  "  B.  v.  IT." 
**  The  sheriff  is  in  possession  here,  and 
we  have  expected  that  bankruptcy 
would  ensue.    We  saw  defendant  last 
evening,  and  as  he  did  not  appear  to 
contemplate  such  a  step,  we  think  it 
desirable  to  endeavour  to  get  an  as- 
signment from  the  sheriff,  as  we  should 
then  have  an  opportunity  of  disposing 
of  the  stock  &c.  to  the  best  advantage. 
We  will  therefore  thank  you  to  see 
the  officer ;  and  if  an  inventory  has 
been  taken,  the  matter  could  be  readilv 
completed.    You  will  be  good  enough 
to  let  this  have  your  immediate  atten- 
tion, as  if  anything  is  to  be  done  it 
must  be  done  quickly.**      On  25th 
November,  and  after  the  receipt  of 
this  letter,  U,  was  told,  both  by  the 
auctioneer  and  by  the  sherifi^s  officer, 
that  notice  of  an  act  of  bankruptcy  by 
W.  had  been  served  on  them.     U^ 
however,  then  directed  the  oflicer  to 
ffet  a  bill  of  sale  of  the  goods  executed 
by  the  sheriff  to  B,    Ailer  this,  on 
the  same  day,  U.  wrote  to  P.  ^  S,; 
**  I  fear  my  services  have  been  called 
in  when  too  late,*'  **  although,  I  believe, 
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no  petition  has  been  presented  as  jet/* 
The  bill  of  sale  of  the  goods  to  B, 
was  executed  bj  the  sheriff  on  26th 
November.  On  a  later  hour  of  the 
same  day  a  petition  in  bankruptcy 
was  filed  ac:ainst  YF.,  and,  on  27th 
November,  W.  was  adjudicat-ed  bank- 
rupt. (J,  caused  the  goods  to  be  sold 
on  *  13th  and  14th  December  fol- 
lowing. 

Held,  that  27.,  upon  the  receipt  of 
P.  4-  iS.'s  letter  of  24th  November, 
became  B.^%  agent  to  conduct  the 
execution,  with  a  discretion  as  to  the 
manner  of  conducting  it ;  that  notice 
afler  that  to  {/.,  of  an  act  of  bank- 
ruptcy by  TT.,  was  notice  to  B* ;  that 
27.  had  such  notice  before  the  execu- 
tion was  completed  by  sale  {  and  that, 
therefore,  FT. 's  assignees  in  bankruptcy 
were,  by  reason  of  The  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  Vict. 
c.  106.  8.  133.),  entitled  to  recover 
against  B.  in  an  action  of  trover  for 
the  goods.    Brewin  v.  Briscoe,  1 1 6. 

3.  Assignment  by  bankrupt,  before 
bankruptcy,  of  cargo  of  ship*  at  sea, 
which  arrives  in  England  after  the 
bankruptcy.  Notice,  to  master  of 
the  ship,  of  the  assignment,  how  far 
material,  and  when  in  time.  Doc- 
trine of  reputed  ownership. 

On  11  th  November,  1 857,  A.  assigned 
to  defendant  the  cargo  of  a  ship  be- 
longing to  A.,  and  then  supposed,  both 
by  nim  and  defendant,  to  be  about  to 
set  sail  for  England  with  the  cargo, 
from  the  west  coast  of  Africa.  Had 
defendant  sent  to  the  master  of  the 
ship,  in  Africa,  early  notice  of  the 
assignment,  it  would  have  reached 
him  there  before  12th  February,  1858, 
the  day  on  which  the  ship  actually  set 
sail  thence  on  her  homeward  voyase. 
Defendant,  however,  did  not  send  tne 
notice  till  23rd  January,  1858,  and  the 
notice  then  sent  never  reached  the 
master.  On  Ist  March,  1858,  A.  be- 
came bankrupt.  On  14th  April,  1 858, 
the  ship  arrived  in  England ;  and  on 
the  same  day  the  master,  who  then 
first  had  actual  notice  of  the  assign- 
ment, delivered  the  cargo  to  defendant, 
notwithstanding  a  demand  of  it  by 
A,*s  assignees  in  bankruptcy. 

Held,  that  defendant,  not  A.^b  as- 


signees in  bankruptcy,  was  entitled  to 
the  cargo ;  for  that  it  was  not  in  the 
possession,  order,  or  disposition  of  A. 
at  the  time  of  his  bankruptcy,  with 
the  consent  of  the  true  owner,  defend- 
ant, within  Stat.  12  &  13  Vict.  c.  106. 
*.  125.,  the  facts  of  the  case  shewing 
that  defendant  was  guilty  of  no  laches 
in  omitting  to  send  the  master  of  the 
ship  earlier  notice  of  the  assignment. 

Qiuere,  whether,  under  the  circum- 
stances, defendant  need  have  sent  the 
master  any  notice  of  the  assignment 
at  sdl.    Acraman  v.  Bates,  456. 

4.  Assignment  by  bill  of  sale,  regis- 
tered under  stat.  17  &  18  Vict.  c.  36., 
of  goods  left  in  reputed  ownership 
of  assignor.  Subsequent  bankruptcy 
of  assignor.  Right  of  his  assignees 
to  the  goods. 

If  goods  assigned  by  a  bill  of  sale 
are  allowed  by  the  person  to  whom 
the  bill  of  sale  is  given  to  remain  in 
the  possession  of  the  person  who  gives 
it,  and  the  latter,  while  still  in  posses- 
sion of  the  goods,  becomes  bankrupt, 
the  mere  fact  that  the  bill  of  sale  was, 
before  the  bankruptcy  happened,  duly 
registered  under  stat.  17  &  18  Vict, 
c.  36.  s.  1.,  will  not  prevent  the  goods 
comprised  therein  from  passing  to  the 
creditors  under  the  bankruptcy,  by 
The  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106.  *.  125.,  as 
goods  in  the  possession,  order,  or  dis- 
position of  the  bankrupt  at  the  time 
ne  became  bankrupt,  with  the  consent 
of  the  true  owner. 

Stat.  17  &  18  Vict.  c.  36.  does  not 
in  any  degree  narrow  the  application 
of  the  doctrine  of  reputed  ownership 
in  bankruptcy.  Badger  v.  Shaw,  472. 

II.  Effect  of  proof  in  bankruptcy  by 
creditor  of  a  partnership,  against  estate 
of  one  partner,  and  receipt  of  divi- 
dends thereunder,  on  creditor's  right 
of  action  against  another  partner,  497. 
Partnership, 

III.  Judicial  functions  of  Insolvent 
Debtors'  Court,  in  making  order  under 
stat.  1  &  2  Vict.  c.  110.  s.  92.,  to  vest 


surplus  of  insolvent's  property  in  him 
or  his  assigns.    The  Court  not  bound 
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by  the  opinion  of  the  Court  of  Chan- 
cery. 

SUt.  1  &  2  Vict.  e.  110. «.  92.  directs 
that  it  shall  be  lawful  for  the  Insolvent 
Debtors*  Court,  if  there  be  a  surplus 
afYer  the  satisfaction  of  all  an  insol- 
vent's debts,  to  make  an  order  vestinjg^ 
such  surplus  in  the  insolvent,  or  his 
heirs,  executors,  administrators,  or 
assigns. 

A  party  applied  to  the  Insolvent 
Debtors*  Court  for  an  order  to  vest 
such  a  surplus  in  him,  under  this 
section  ;  claiming  under  an  alleged 
assignment  to  him  by  the  insolvent. 
That  Court,  upon  inquiry,  held  that 
the  assignment  was  invalid  as  against 
other  claimants  of  the  surplus,  and 
refused  to  make  the  order.  The 
Court  of  Queen*s  Bench,  holdins  that 
the  functions  of  the  Insolvent  Debtors* 
Court  under  the  section  in  question 
were  judicial  and  not  merely  minis, 
terial,  refused  to  issue  a  mandamus 
commanding  that  Court  to  make  the 
order.  The  applicant  then  took  pro- 
ceedings in  Chancery,  which  resulted 
in  a  decree  in  his  favour,  that  the 
assignment  to  him  by  the  insolvent 
was  valid.  The  Court  of  Chancery 
further  expressed  an  opinion  that  this 
decree  rendered  the  duty  of  the  In- 
solvent  Debtors'  Court  in  the  matter 
simply  ministerial.  The  latter  Court, 
however,  refused,  on  a  renewed  appli- 
cation to  it,  to  act  upon  that  opinion 
and  make  the  order. 

On  a  subsequent  application  now 
made  by  the  claimant  to  the  Court  of 
Queen*s  Bench  for  a  mandamus  to  the 
Insolvent  Debtors'  Court  to  make  the 
order,  held :  that,  after  as  before  the 
proceedings  in  Chancery,  and  not- 
withstandmff  the  opinion  there  ex- 
pressed to  tne  contrary,  the  Insolvent 
debtors'  Court  retained  a  judicial 
discretion  whether  or  not  to  make  the 
order;  and  that  therefore  the  man- 
damus could  not  issue.  Ex  parte 
Cook^  586, 
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BILLS  OP  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  Payee  against  maker  of  promissofy 
note.  Equitable  plea  tnat  defen- 
dant made  it  as  surety  for  a  co- 
maker, that  plaintiff  took  it  with 
notice  thereof  and  afterwards  gave 
time  to  the  co-maker,  is  good.  Im- 
materiality of  express  stipulation 
by  defendant  to  be  treated  as  surety 
only. 

Declaration  by  payee  against  maker 
of  a  promissory  note.  Ist  plea,  on 
equitaole  grounds :  that  the  note  was 
the  joint  and  several  note  of  defen- 
dant and  71,  and  was  made  by  defen- 
dant as  surety  only  for  T, ;  that  the 
note  was  delivered  to  plaintiff  on  the 
terms  that  defendant  sliould-  be  liable 
as  surety  only,  and  was  made  with 
notice  to  and  knowledge  by  pUintiff 
that  defendant  was  surety  only ;  and 
that  afterwards  plaintiff,  without  de- 
fendant's  knowledge  or  consent,  ^ave 
time  to  T.,  but  for  which  plaintiff 
might  have  obtained  payment  from 
T.  Issue  thereon.  2nd  plea,  on 
equitable  grounds :  similar  to  the  first, 
but  alleging  that  plaintiff  gave  further 
time  to  T,    Issue  thereon. 

At  the  trial,  it  was  proved  thai 
plaintiff  gave  time  to  7*.,  as  stated  in 
the  pleas,  and  the  jury  found  that 
defendant  was  surety,  as  between 
himself  and  T.y  and  that  plaintiff  knew 
it,  but  did  not  agree,  nor  did  defen- 
dant stipulate,  that  defendant  should 
be  treated  by  plaintiff  as  surety  or 
otherwise  than  as  a  maker  of  the  note. 

On  a  case  stated  for  the  opinion  of 
the  Court,  whether  on  this  finding  the 
pleas  were  proved:  Held,  that  they 
were ;  and  that  Poohy  v.  Harradxne 
was  conclusive  in  defendant's  favour. 

Judgment  affirmed  in  the  Ex- 
chequer Chamber,  where  held  that 
defendant's  right  to  relief,  in  equity, 
arose  from  the  existence  of  the  rela- 
tion of  surety  and  principal  between 
defendant  and  T.,  and  from  plaintiff's 
knowledge  thereof  at  the  time  he 
took  the  note ;  that,  therefore,  the  fact 
that  plaintiff  had  not  a^eed  to  treat 
defendant  as  surety  did  not  debar 
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defendant  from  such  relief.  Oreenovgh 
T.  M'CleUand,  424. 

II.  Who  liable  as  drawers  of  bills  drawn, 
for  partnership  purposes,  in  its  own 
name,  hj  a  nrm  abroad  upon  an 
English  firm  in  its  separate  name, 
which  is  in  partnership  for  a  par- 
ticular purpose  with  the  drawing 
firm,  497.    Partnership, 

BILL  OF  LADING. 

Effect  of  acceptance  of  and  dealing  with, 
bj  vendee,  as  constituting  an  accept- 
tance  of  the  goods,  592.  Statute  of 
Frauds, 

BILL  OF  SALE. 

Registration  of,  inoperative  per  se  to 
defeat  operation  or  doctrine  of  reputed 
ownership  in  bankruptcy,  472.  Sank- 
rupi  and  Insolverti,  I.  4. 

BISHOP. 

Discretion  of,  to  refuse  to  issue  commis- 
sion against  rector  of  parish  in  his 
diocese,  at. instance  of  a  clerk  in  holy 
orders  out  of  and  unconnected  with 
the  diocese,  209.  Church  Discipline 
Act. 

BOROUGH. 
Municipal  Corporations  Reform  Act, 

BROKER. 

Effect  of  statement  hy  broker  for  vendor 
of  unaccepted  bills  to  vendee,  that  the 
bills  are  all  in  order,  497.  Partner^ 
ship, 

BURIALS  ACT. 

(18  &  19  Vict.  c.  128.) 

Sects.  12,  13.  Appointment,  by  parish 
vestry,  of  Burial  Board  for  the  parish 
minus  an  ecclesiastical  district.  Va- 
lidity of  rate  by  such  Board,  and 
assessability  thereto  of  hamlet  situate 
in  the  part  of  the  parish  for  which 
the  Board  is  appointed. 

By  sUt.  18  &  19  Vict.  c.  128.  s.  12. 
it  is  enacted,  that  "the  vestry  or 
meeting  in  the  nature  of  a  vestry  of 


any  parish,  township,  or  other  district 
not  separately,  mamtaining  its  own 
poor,  which  has  heretofore  had  a 
separate  burial  ground,  may  appoint 
a  Burial  Board.  And,  by  sect.  13, 
the  Burial  Board  of  "  any  district 
(whether  a  parish  or  township  or  other 
subdivision)notseparatelymaintaininff 
its  own  poor,but  formingpartof  aparish 
maintaining  its  own  poor,**  "by  means 
of  a  common  rate,**  may  require  the 
overseers  of  the  parish  to  defray  the 
expenses  of  the  Board ;  and  the  neces- 
sary sums  may  be  levied  "by  an 
addition  to  the'*  "  common  rate,  so 
far  as  the  same  affects  the  district  in 
respect  of  which  such  payments  are 
required,  or  by  separate  rates  to  ba 
made  from  time  to  tune  on  such  dis- 
trict.** Prior  to  this  statute,  the 
parish  of  T.  included  7*.  FT.,  an  eccle- 
siastical district  formed  under  stat. 
56  O.  3.  c.  45.,  and  S.^  a  hamlet  con- 
taining a  church,  to  which  a  district 
had  been  assigned  under  stat.  1  &  2 
W.  4.  c.  38.  Neither  7*.  W.  nor  5.  sepa- 
rately maintained  their  own  poor, 
(there  being  a  common  poor  rate  for 
the  entire  parish  of  7*.),  but  each  had 
its  separate  burial  ground. 

A  vestry  meeting  "  of  the  inhabi- 
tants of  the  parish  of  T.'*  was  called, 
by  notice  affixed  to  the  doors  of  all 
the  churches  in  the  parish,  including 
that  at  S.,  but  excluding  those  in 
T,  TF.,  to  consider  whether  a  burial 
ground  should  be  provided  for  such 
part  of  the  parish  or  7*.  as  was  not  in- 
cluded in  T.  TF.,  and,  if  so,  to  appoint 
a  Burial  Board  for  such  part  or  the 
parish. 

A  Burial  Board  for  7*.,  excluding 
T.  TV.,  was  appointed  at  this  meeting. 
Held,  that  the  Board  was  well  ap- 
pointed ;  that  a  poor  rate  made  on 
that  part  of  T.  for  which  such  Board 
was  appointed,  for  defraying  the  ex- 
penses of  the  Board,  was  ^ood  ;  and 
that  occupiers  of  property  m  S.  were 
properly  assessed  to  the  rate ;  for  that 
though  7*.  W.  was  entitled  to  a  sepa- 
rate ISurial  Board,  S,  was  not.  Viner 
T.  Overseers  of  TonhridgCy  9. 


CALLS. 


Companiff  1. 


930 


CARRIER. 


CHURCH  RATE. 


CARRIER. 

Liability  of  common  carrier  to  distinct 
actions  of  tort  and  of  contract  for 
loss  of  goods  entrusted  to  him  as 
sucb,  844.     C(Mte,  I.  5. 

CENSUS. 

Report  of  Registrar  General  on  Census 
of  1851,  557.    Evidence. 

CERTIFICATE. 

Judge*«,  for  costs,  under  Small  Debts 
Extension  (City)  Act.  What  a  waiver 
by  defendant  of  objection  to  it  as 
not  having  been  granted  forthwith, 
671.     Small  DebU  Cwirt 

CHARGING  ORDER. 

Under  stat.  1  &  2  Vict.  c.  110.  «.  14. 
What  interest  of  judgment  debtor  in 
public  stock  is  chargeable. 

Stat.  1  &  2  Ftc/.  c.  110.  *.  14. 
provides  that  stock  in  the  public 
funds  "  standing  in"  the  "  name"  of 
a  judgment  debtor  "  in  his  own  right, 
or  in  the  name  of  any  person  in  trust 
for  him,**  may  be  charged  by  Judge*8 
order  with  payment  of  the  amount 
of  the  judgment  debt  and  interest. 
Sl^t.  3  &  4  Vict.  c.  82.  s.  1.  extends 
this  provision  to  "  the  interest  of  any 
judgment  debtor,  whether  in  posses- 
sion, remainder,  or  reversion,  and 
whether  vested  or  contingent,"  in 
such  stock. 

Held,  that  the  contingent  rever- 
sionary life  interest  of  a  judgment 
debtor  in  the  surplus,  if  anv,  of  stock 
standing  in  the  name  of  trustees, 
and  assigned  by  him  to  another  set  of 
trustees  on  trust  to  sell  it  and  pay 
his  debts  to  a  named  amount,  with  a 
resulting  trust,  as  to  the  surplus 
after  such  payment  (subject  to  the 
present  life  mterest  of  another  person 
therein),  in  favour  of  the  debtor,  is 
chargeable  under  these  enactments, 
notwithstanding  the  doubtful  nature 
of  the  interest  and  the  uncertainty 
as  to  its  extent.  Baker  v.  Tynte^ 
897. 


CHARTER. 

Of  University  of  London,  133.  Um- 
vertity,  L 

CHARTERPARTY. 
Principal  and  Agent,  II. 

CHURCH  DISCIPLINE  ACT. 

(3  &  4  Vict.  c.  86.) 

Sect.  3.  Discretion  of  Bishop  to  refuse 
to  issue  commission  to  investinte 
charges  preferred  by  a  clerk  in  holy 
orders,  unconnected  with  the  diocese, 
against  the  rector  of  a  parish  in  the 
diocese. 

O.,  a  clerk  in  holy  orders,  residing 
in  the  city  and  diocese  of  O^  applied 
to  the  Bishop  of  C,  to  issue  a  com- 
mission, under  stat.  3  &  4  VieL  c,  86. 
s.  3.,  against  R,,  rector  of  the  parish 
of  W,,  m  the  diocese  of  C,  to  inquire 
into  certain  charges  made  by  G. 
against  R.  of  offences  against  the 
laws  ecclesiastical.  O,  had  no  con- 
nection with  the  parish  of  W,  or 
diocese  of  C,  nor  had  he  any  private 
or  personal  interest  in  the  said 
charges.  The  Bishop  declined,  after 
inquiry,  to  issue  a  commission. 

Upon  the  shewing  cause  a^inst  a 
rule  for  a  mandamus  to  the  Bishop, 
commanding  him  to  issue  a  commis- 
sion : 

Held,  by  Lord  Campbell  a  J., 
Wightman  and  Erie  Js.,  (dubitante 
Hm  J.),  that,  under  the  statute,  the 
Bishop  had  a  discretion  as  to  issuing 
a  commission  or  not. 

Held  further,  by  all  the  0>art, 
that,  as  it  was  in  the  discretion  of  the 
Court  to  grant  a  mandamus  or  not, 
the  mandamus  ought  not  to  issue 
upon  the  application  of  one  who  was 
a  stranger  to  the  parish  and  diocese, 
and  had  no  personal  interest  in  the 
investigation  of  the  charges.  Regina 
y.  Bishop  of  Chichester^  209. 
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Rate^y. 


CLERK. 
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CLERK. 

Articled   clerk    of    attorney,    gains  a 
settlement  as  an  apprentice,742.  Poor^ 


COCK-FIGHTING. 
Statute,  ill. 

COLLECTOR  OF  POOR  RATE. 

Liability  of  surety  for.  Principal  and 
Surety,  II.  2. 

COLLIERY. 

Penalty  when  incurred  by  colliery 
agent,  under  stat.  18  &  19  Vict,  c. 
108. «.!!.,  for  breach  of  rule  1  in  sect. 
4.  Meaning  of  "worked"  in  sect. 
11. 

Stat.  18  &  19  Vict,  c,  108.  s,  4. 
requires  certain  rules  to  be  observed, 
in  every  coal  mine  and  colliery,  by 
the  owner  and  agent  thereof.  By 
rule  1,  "an  adequate  amount  of 
ventilation"  is  to  "  be  constantly  pro- 
duced at  all  collieries"  in  order  "  that 
the  working  places  of  the  pits  and 
levels  of  such  collieries"  may  **  under 
ordinary  circumstances  be  in  a  fit 
state  for  working."  Sect.  1 1  imposes 
a  penalty  upon  the  owner  and  agent 
"  if"  "  any"  "colliery  be  worked," 
and  the  aforesaid  rules  are  neglected 
or  wilfully  violated. 

Held,  that  the  agent  of  a  colliery 
which  was  actually  worked  only  on 
week  days,  incurred  a  penalty  under 
sect.  11  for  a  breach  of  rule  1,  by 
neglecting  to  keep  up  adequate 
ventilation  in  the  colliery  during  the 
suspension  of  actual  work  there 
between  Saturday  night  and  Monday 
morning ;  for  that,  notwithstanding 
such  suspension,  the  colliery  was 
"  worked  during  that  time  within  the 
meaning  of  that  section.  Knowles  v^ 
Dickinson,  705, 

COMMON  LAW  PROCEDURE 
ACTS. 

I.    1852.   (15  &  16  Vict.e,7e.) 


Sect.  180.  Sched.  (A.)  Form  No.  17. 
Ejectment.  Verdict  how  entered, 
where  plaintiff  succeeds  as  to  part 
only  ot  the  land  claimed  in  the 
writ. 

Where  the  defendant  in  ejectment 
appears  to  defend  for  the  whole  of 
the  land  mentioned  in  the  writ,  and 
the  plaintiff  at  the  trial  proves  his 
title  to  the  possession  of  part  only  of 
the  land,  the  verdict  is  not  to  be 
entered  in  a  general  form  for  the 
plaintiff,  but  for  the  part  only  of  the 
land  as  to  which  he  succeeds ;  accord- 
ing to  sect.  180  of  The  Common 
Law  Procedure  Act,  1852,  and 
Schedule  (A.)  to  that  Act,  Form 
No.  17.    Alcock  V.  WiUhaw,  633. 

IL     1854.     (17  &  18  Vict.e.  125.) 

Sects.  5,  32.  Error  does  not  lie  on 
special  case  stated  under  sect.  5 
by  an  arbitrator ;  notwithstanding 
sect.  32. 

The  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict,  c,  125.  *.  5., 
provides  that  "  it  shall  be  lawful  for" 
an  "  arbitrator,"  upon  a  reference  by 
consent  where  the  submission  may 
be  made  a  rule  of  Court,  **  if  he  shall 
think  fit,  ai^  if  it  is  not  provided  to 
the  contrary,  to  state  his  award,  as 
to  the  whole  or  any  part  thereof,  in 
the  form  of  a  special  case  for  the 
opinion  of  the  Court,  and  when  an 
action  is  referred,  judgment,  if  so 
ordered,  may  be  entered  according  to 
the  opinion  of  the  Court."  By  sect. 
32,  "  error  may  be  brought  upon  a 
judgment  upon  a  special  case  in  the 
same  manner  as  upon  a  judgment  upon 
a  special  verdict,  unless  the  parties 
agree  to  the  contrary." 

A  cause  and  other  matters  in  dif- 
ference were  referred  by  consent,  by 
order  of  Nisi  Prius.  The  order  con- 
tained no  clause  relating  to  the 
statement  of  a  special  case  by  the 
arbitrator ;  but  it  provided  that  the 

Earties  should  not  bring  error  against 
im  or  each  other,  respecting  the 
matters  referred.  In  pursuance  of 
sect  5  the  arbitrator,  at  the  request 
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of  the  parties,  stated  his  award,  as  to 
the  cause  onlj,  in  the  form  of  a 
special  case  for  the  opinion  of  this 
Court ;  and  the  Court  gave  judgment 
thereon  for  defendant. 

Held,  first,  that  plaintiff  could  not, 
under  sect.  32,  bring  error  upon  this 
judgment ;  the  opinion  of  the  Court 
on  a  special  case  stated  under  sect.  5 
being  merely  an  ancillary  proceeding 
to  the  award,  which  the  arbitrator 
has  still  to  make ;  not  a  judgment  of 
the  Court  as  a  tribunal,  as  the  judg- 
ment upon  a  special  case  stated 
instead  of  a  special  verdict  is. 
Secondly  that,  independently  of  the 
statute,  plaintiff  was  precluded  by 
express  agreement  from  bringing 
error.    Oumm  v.  Fowler^  890. 


COMPANY. 

I.  Joint  Stock  Company. 

] .  Liability  of  subscriber  to  Parlia- 
mentary subscription  contract  of 
Company  requiring  an  Act  of  Par- 
liament, to  pay  his  subscription, 
though  the  Uompany  is  not  com- 
pletely registered  and  the  applica- 
tion to  Parliament  is  abandoned. 
EquiUble  plea.  What  are '' calls  *" 
by  the  Company. 
• 

Declaration  on  a  covenant  by  de- 
fendant, as  a  subscriber  to  a  projected 
railway  Coropan}^,  with  plaintiffs,  the 
trustees  named  in  the  deed,  to  pay 
them  the  amount  of  defendant*s  sub- 
scription, in  such  sums  as  should  be 
required  by  the  provisional  directors. 
The  declaration  set  out  certain  clauses 
in  the  deed,  which  was  the  ordinary 
subscription  contract  required  by  the 
standing  orders  of  Parliament,  the 
Company  having  applied  to  Parliament 
for  an  Act.  One  of  these  clauses 
gave  a  discretion  to  the  provisional 
directors  to  abandon  the  application  to 
Parliament.  Averment,  tnat  the  pro- 
visional directors  had  required  mm 
defendant  payment  of  part  of  his  sub- 
scription. Breach,  non-payment 
thereof. 

Plea  2,  on  equitable  grounds :  that 
the  sum  sued  for  was  m  respect  of  a 


deposit  to  be  paid  on  shares  in  the  in- 
tended Company,  and  that,  before  any 
claim  upon  defendant  for  payment, 
and  before  suit^,  the  scheme  was 
wholly  abandoned  by  the  provisional 
directors.  Plea  4 :  that  the  Company 
was  not  provisionally  or  completely 
registered  at  the  time  of  suit,  and  that 
plaintiffs  brought  the  action,  as  trus- 
tees for  the  Company,  to  enforce  pay- 
ment by  defendant  of  a  deposit  on 
shares  in  the  capital  of  the  Company. 
Plea  5  :  that  the  Company  was  never 
completely  registered,  and  that  plain- 
tiffs brought  the  action  as  trustees  for 
the  Company,  to  enforce  payment  by 
defendant  of  a  call,  in  respect  of  the 
sum  subscribed  by  him,  upon  shares 
in  the  capital  of  the  Company. 

Demurrers,  and   joinaers   in    de- 
murrer. 

On  appeal  to  the  Exchequer  Cham- 
ber from  the  judgment  of  the  Court 
of  Queen*s  Bench,  holding  all  the 
pleas  to  be  bad :  held,  by  the  majority 
of  the  Court  (Pollock  C.  B.,  WiOes  J., 
Martin^  Watson  and  ChanneU  Bs.), 
affirming  that  judgment,  that  all  the 
pleas  were  bad.  The  2nd  plea,  be- 
cause it  did  not  allege  that  the  sum 
sued  for  was  sought  to  be  recovered 
for  any  other  purpose  than  to  pay  pre- 
liminary expenses  incurred  before  the 
abandonment  of  the  scheme ;  whereas 
it  was  the  object  of  the  Parliamen- 
tary subscription  contract  to  provide 
for  the  payment  of  such  expenses, 
and  that  object  was  not  rendered 
illegal  by  stat.  7  &  8  Viet.  c.  110. 
The  4th  plea,  because  the  sum  sued 
for  was  not  a  deposit  the  recovery  of 
which  was  prohibited  by  stat.  7  &  8 
Vict.  c.  110.  s.  23.;  and  because  it 
was  consistent  with  the  plea  that  the 
Company  was  provisionally  registered 
when  the  defendant  was  called  upon 
to  pay,  and  it  was  immaterial,  if  so, 
whether  or  not  the  provisional  regis- 
tration had  subsequently  expired. 
The  5th  plea,  because  it  did  not  shew 
that  the  sum  sued  for  was  a  call  of 
the  character  forbidden  by  stat.  7  &  8 
Vict.  e.  liO.  s.  23.,  or  was  other  than 
an  instalment  due  from  defendant 
towards  the  preliminary  expenses, 
under  the  subscription  contract. 

Held,  hjCockbum  C.  J.  andOoinfer 
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J.,  while  agreeing  with  the  ma- 
jority of  the  Court  as  to  the  2nd 
and  4th  pleas,  that  the  5th  plea  was 
good,  and  the  judgment  of  the  Court 
of  Queen*s  fiench  ought  to  be  re- 
versed as  to  that  plea;  the  plea  alleg- 
ing, and  the  demurrer  admitting,  that 
the  sum  sued  for  was  a  call,  and  calls 
being  prohibited  generally  by  stat. 
7  &  8  Vict.  e.  110.  j.  23.  Aldham  v. 
Brown,  898. 

II.  Railway  Company. 

Register  of  shareholders.  Right  of 
bon&  fide  purchaser  from  fraudulent 
holder  of  stock  to  be  upon  it.  Va- 
lidity of  transfer  by  holder  regis- 
tered under  feigned  name. 

By  the  Acts  of  Parliament  incor- 
porating and  regulating  defendants,  a 
railway  Company,  they  were  required 
to  keep  a  register  of  the  proprietors 
of  stocK  in  the  Company ;  each  pro- 
prietor was  empowered  to  transfer 
uis  stock  by  a  prescribed  form  of 
transfer,  executed  by  the  transferor 
and  the  transferee ;  and  each  transfer 
was  to  be  registered  by  defendants, 
the  transferee  to  take  no  interest 
until  such  registration. 

A  judgment  obtained  by  defendants 
affainst  one  Mary  Ann  Irving^  a 
widow,  in  Jlfo^,  1857,  being  still  un- 
satisfied, she  m  the  following  October 
furnished  a  married  woman,  named 
Dunlop^  with  money  to  buy  stock  for 
her  in  defendants  Company.  On 
14th  October,  Dunlop  oought  the 
stock,  and  took  and  signed  a  transfer 
of  it,  which  was  in  due  form,  in  the 
name  of  Ann  Watson,  widow.  De- 
fendants registered  this  transfer,  and 
transferred  the  stock  into  that  name. 
On  29th  August,  1858,  Dunlop,  by 
Irving^s  directions,  resold  the  stock  in 
the  name  of  Watson.  Plaintiffs  then 
purchased  it  bon&  fide,  and  in  the 
belief  that  Dunlop^s  name  was  Watson, 
and  that  she  was  a  widow.  A  formal 
transfer  firom  Dunlop,  by  that  name 
and  description,  to  plaintiffs  was,  on 
10th  September,  1858,  registered  by 
defendants,  and  the  stock  transferred 
into  plaintiffs*  names.  Dunlop  paid 
over  to  Irving  the  money  received 
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from  plaintiffs  for  the  stock.  Both  in 
the  original  purchase  and  in  the 
resale,  Dunlop  acted  without  her  hus- 
band's knowledge  or  intervention,  and 
in  collusion  with  and  for  the  sole 
benefit  of  Irving,  in  order  to  prevent 
defendants  irom  satisfying  their  judg- 
ment. Defendants  believed  both 
transactions  to  be  bon&  fide,  and  that 
Dunlop  was  the  person  whom  she  re- 
presented herself  to  be.  On  6th 
September,  1858,  Irving,  who  had  not 
then  received  from  Dunlop  the  mone^ 
paid  by  plaintiffs  for  the  stock,  peti- 
tioned the  Insolvent  Court,  and  the 
next  day  that  Court  made  a  vesting 
order.  On  17th  Sepetember,  1858, 
defendants  first  discovered  Uie  real 
stato  of  facts.  On  21st  October,  1858, 
they  cancelled  the  entry  in  their  books 
of  the  transfer  of  the  stock  to  plain- 
tiffs, and  transferred  the  stock  into 
the  nameof /rrtiig'*s  assignee  appointed 
by  the  Insolvent  Court.  Therenfwn 
plaintiffs  brought  this  action,  in  which 
they  claimed  a  mandamus  to  defen- 
dants to  register  the  transfer  to  them, 
and  to  enter  their  names  as  proprie- 
tors of  the  stock. 

On  a  case  stated,  after  writ  and 
without  pleadings,  setting  out  the 
above  facts :  held,  that  plain tiff^s  were 
entitled  to  be  replaced  on  the  register, 
no  fraud  on  their  part  being  shewn, 
and  they  having  a  title  (whetner  legal 
or  merely  equitable  was  immaterial) 
to  the  stock.  That  their  names,  hav- 
ing been  once  placed  by  defendants  on 
the  register,  were  not  removable 
therefrom  at  the  mere  will  of  defen- 
dants, but  only  on  proof  (of  which 
there  was  none)  of  a  better  title  in 
some  other  person.  Ward  v.  South' 
Eastern  Raitumy  Company,  812. 

COMPENSATION. 

Given  by  statute,  to  persons  sustaining 
injury  from  the  execution  of  works 
authorized  by  the  statute.  When  it 
is  payable,  and  when  not,  435.  Water- 
works Clauses  Act,  1847. 

CONDITION  PRECEDENT. 
County  Bridge. 
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COSTS. 


CONSTABLE. 

When  not  bound  to  apprehend,  without 
a  warrant,  a  person  charged  with  an 
offence  ajj^ainst  the  Vagrant  Act,  674. 
Vagrant  Act. 

CONTRACT. 

I.  Contracta  within  the  Statute  of 
Frauds. 

1.  Guaranties. 

Necessity  for  the  names  of  all  the 
parties  to  a  guarantie  to  appear  on 
lis  face,  349.  StatuU  of  Frauds, 
I.  1. 

2.  Other  contracts.  Statute  of  Frauds. 

II.  Failure  of  consideration.  Action 
by  vendee  of  bills  for  money  had  and 
received. 

Purchase  of  unaccepted  bills  from 
drawers.  Refusal  of  drawees,  a 
firm  in  partnership  with  drawers 
for  a  particular  purpose,  to  accept. 
Proof  in  bankruptcy  by  purchaser 
against  estate  of  drawees,  and  re- 
ceipt of  dividends  thereupon. 
Money  had  and  received  by  pur- 
chaser against  drawees,  for  the 
balance  of  the  purchase  money, 
unsustainable,  497.    Partnership, 

III.  Parliamentary  subscription  con- 
tract of  projected  Company.  Com^ 
pany,  I. 

CONVICTION. 

Snfliciency  of  form  of  conviction  by 
Metropolitan  Police  Magistrate,  for 
the  o^nce  of  endeavouring  by  threats 
to  force  a  workman  to  depart  from 
his  hiring.  Stats.  G  O.  4.  c.  129.  s,  3. ; 
2  &  3  Vict.  c.  71.  *.  48. 

Stat.  6  O.  4.  r.  129.  s.  3.  enacts 
that  **  if  any  person  shall  by  violence 
to  the  person  or  property,  or  bpr  threats 
or  intimidation,  or  by  molesting  or  in 
any  way  obstructing  another,  force  or 
endeavour  to  force  any  journeyman, 
roanufaeturer,  workman,  or  other 
person  hired  or  empUiyed  in  any 
manufacture,  trade  or    business,   to 


depart  from  his  hiring,  employment 
or  work,"**  every  person  so  onending," 
**  being  convicted  thereof  in  manner 
hereinafter  mentioned,"  shall  be  im- 
prisoned, with  or  without  hard  labour, 
for  not  more  than  three  calendar 
months.  The  form  of  conviction  given 
in  the  Schedule  to  the  Act  runs  thus : 
'*  A,  B,  is  convicted "  •*  of  having 
[statinff  the  offence']  contrary  to  the 
Act,"  &c.  'the  Metropolitan  Police 
Act,  2  &  3  Vict,  c.  71.  s.  48.,  enacta 
that  **  in  every  conviction  for  an 
offence  contrary  to  any  statute  or 
atAtutes,  it  shall  be  sufficient  if  the 
offence  shall  be  stated  in  the  words  of 
the  statute  declaring  the  offence,  or 
attaching  anj  penalty  thereunto.** 

A  conviction  under  stat.  6  O,  4.  c, 
129.  s.  3.,  by  a  Metropolitan  Police 
Magistrate,  stated  that  W.  P.  was 
convicted  '*  of  having  '  "  unlawfully, 
by  threats,  endeavoured  to  force  one 
W,  «/.,  who  was  then  and  there  a 
workman  hired  in  his  trade  and  busi- 
ness of  a  mason  by  T.  P.,  to  depart 
frqm  his  said  hiring,  contrary  to  the 
Act,"&c. 

Held  that,  by  reason  of  the  enact- 
ment in  The  ^tropolitan  Police  Act 
above  mentioned,  this  conviction  was 
sufficient,  as  it  stated  the  offence  in 
the  words  of  stat.  6  G.  4.  c.  129.  s,  3.; 
although  it  did  not  set  out  the  threats 
which  were  used,  or  allege  to  or 
against  whom  they  were  uttered. 
And,  semhle^  that  the  conviction  was 
valid,  irrespectively  of  the  provisions 
of  The  Metropolitan  Police  Act.  Ex 
parte  Ferham^  383. 

CORPORATION. 

Continued  employment,  not  under  seal, 
by  new,  of  attorney  retained  under 
seal  by  old,  corporation,  192.  StaiuU^'L 

COSTS. 
I.  Right  to. 

1.  Plaintiff*  suing  in  form&  pauneris 
and  obtaining  verdict  and  Juage's 
certificate,  is  disentitled  to  costs  in 
respect  of  counseFs  and  attorney's 
fees.  Principle  on  which  costs  are 
taxed  not  matter  of  error. 
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Bj  reason  of  stat.  11  Hen.  7.  e.  12. 
and  Reg.  Gen.  HU.  1853,  r.  121, 
where  a  plaintiflT  sues  in  fonnft  pau- 
peris, and  obtains  a  verdict  and  the 
Jad(Te*s  certificate  for  costs,  whatever 
be  the  amount  recovered,  nothing  is 
to  be  allowed  on  taxation  of  costs  in 
respect  of  fees  to  the  plaintiff's  coun- 
sel, or  by  way  of  remuneration  for  the 
services  of  the  plaintiff's  attorney. 

In  a  case  where  the  Court  had  pre- 
viously so  held,  the  Court  now  refused 
an  application  by  the  plaintiff  for  a 
rule  to  enter  a  suggestion  on  the  roll 
to  deprive  the  plaintiff  of  costs ;  the 
object  of  the  application  being  that 
error  might  be  brought  on  the  former 
decision,  and  the  Court  holding  that 
error  could  not  be  brought.  Dooly 
V.  Chreat  Northern  Railway  Company^ 
576. 

2.  Waiver  by  defendant  of  objection 
that  Judge's  certificate  togive  plain- 
tiff costs,  under  Small  Debts  Ex- 
tension (City)  Act,  was  not  granted 
forthwith,  67 1 .    Small  Debts  Court. 

3.  Liability  of  succeeding  overseers 
to  costs  of  appeal  to  Quarter 
Sessions  against  poor-rate,  in  which 
their  predecessors  were  respondents. 
Enforcement  of  order  of  Sessions 
for  payment  of  such  costs,  by 
Judge's  orde*,  under  stat.  12  &  13 
Vict.  c.  45.  s.  18.,  to  remove  it  into 
Q.B. 

On  22nd  September^  1858,  a  poor- 
rate  for  the  parish  of  F,  was  made  by 
the  overseers  of  F,  Notice  of  appeal 
to  the  next  Epiphany  Sessions  against 
thid  rate  was  given  by  persons  assessed 
to  it.  At  those  Sessions  the  appeal 
was,  at  the  instance  of  the  respondents, 
the  overseers  of  F.^  adjourned  to  the 
next  Sessions,  and  full  costs  up  to  the 
time  of  the  adjournment  were  ordered 
to  be  paid  by  the  respondents  to  the 
appellants.  On  26th  Marchy  1859, 
the  respondents,  having  discovered 
that  the  rate  was  invalid,  gave  notice 
to  the  appellants  that  the  appeal  would 
not  be  opposed  at  the  next  Sessions. 
On  29th  March,  1859,  the  overseers 
oiF.  went  out  of  office,  and  successors 
to  them  were  appointed.  The  next 
Sessions  were  held  on  4th  AprU^  1859, 
when,  no  one  appearing  for  tne  i^espon- 
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dents,  the  appeal  was  allowed,  the 
rate  quashed,  and  an  order  made  re- 
quiring the  respondents  to  pay  full 
costs  to  the  appellants,  to  be  taxed  by 
the  clerk  of  the  peace.  These  costs 
were  taxed  at  an  amount  which  in- 
cluded the  coats  incurred  up  to  the 
Epiphany  Sessions.  In  December^ 
1859,  the  appellants  demanded  pay- 
ment of  this  amount  from  the  over- 
seers who  had  succeeded  the  original 
respondents,  which  was  refused.  In 
Marchy  1860,  the  appellants  obtained, 
ex  parte,  a  Judge's  order,  under  stat. 
12  &  13  Viet.  €.  45.  s.  18.,  to  remove 
the  order  of  Sessions  into  this  Court, 
to  be  enforced. 

On  an  application  to  this  Court  on 
behalf  of  the  succeeding  overseers, 
after  they  had  gone  out  of  office,  for 
a  rule  calling  on  the  appellants  to 
shew  cause  why  the  order  of  Sessions 
and  the  Judge  s  order  should  not  be 
set  aside :  held,  that  both  orders  were 

food  upon  their  face,  and  could  not 
e  questioned  on  any  other  ground 
than  that  of  defects  apparent  on  their 
face ;  and  that,  therefore,  whether  or 
not  the  orders  could  ultimately  be 
enforced  against  the  present  applicants 
(a  point  on  which  the  Court  gave  no 
opinion),  the  rule  could  not  be  granted. 
Ex  parte  Overseers  ofFletton,  712. 

4.  Reference  of  all  matters  in  dif- 
ference ;  costs  of  reference  and 
award  to  abide  the  event.  What 
is  and  what  is  not  an  "event" 
which  carries  costs. 

The  declaration  in  an  action  of  M. 
V.  W.  contained  two  counts  :  the  first 
on  an  agreement  by  W.  to  sell  a  sur- 
geon's  business  to  Af.,  alleging  three 
breaches ;  the  second,  for  fraud  by  W. 
in  inducing  M.  to  enter  into  the 
agreement.  By  the  pleas,  W.  denied 
the  first  two  breaches  in  the  first 
count,  paid  money  into  Court  as  to 
the  third  breach,  and  pleaded  Not 
guilty  to  the  second  count.  After 
issue  joined  on  the  pleas,  the  parties, 
bv  agreement,  referred  all  disputes, 
differences  and  accounts  between  them 
to  an  arbitrator ;  the  costs  of  the  re- 
ference and  award,  including  such 
costs  of  the  cause  as  might  be  taxed, 
to  abide  the  event  of  the  award. 
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The  disputes,  difTerences  and  ac- 
Gonnts  referred,  all  arose  out  of  the 
agreement  sued  on  in  the  first  count 
of  the  declaration. 

The  arbitrator  awarded  in  favour 
of  TF.  m  respect  of  the  charges  of 
fraud;  in  favour  of  ilf.  on  the  ac- 
counts :  awarding  that  W.  should  pay 
M.  a  certain  sum  in  respect  of  the 
latter,  and  that,  except  as  to  the  mat- 
ters decided,  neither  partj  had  anj 
claim  against  the  other. 

Held  that,  upon  this  finding,  neither 
party  was  entitled  to  any  costs : 
Wiehtmanj  Cromptan,  and  HiU  Js. 
holding  that  where  two  parties  agree 
to  refer  several  disputes  to  arbitration, 
and  use  the  wotds  '^  the  costs  of  the 
reference  and  award  are  to  abide  the 
event  of  the  award,"  the  costs  are  not 
distributable,  but  there  must  be  a 
general  event  of  the  award  altogether 
m  favour  of  one  par^,  to  entitle  him 
to  costs ;  Cochbum  C.  J.  agreeing  in 
the  decision,  on  the  ground  that  all 
the  matters  referred  had  arisen  out  of 
one  dispute  with  respect  to  one  ori- 
ginal subject  matter;  but  declining 
to  decide  whether  or  not,  where 
the  matters  referred  are  clearly  dis- 
tinct and  separate,  the  "event**  of 
the  award  may  be  construed  as 
"  events,**  so  as  to  make  the  costs 
distributable  according  to  the  arbi- 
trator's finding.  Re  Manaek  and 
.  Wehher,  637. 

5.  Right  to  costs  of  plaintiff*  in  action 
of  tort  brought  in  superior  Court 
against  a  common  carrier  for  the 
loss  of  goods  :  where  plaintiff*  re- 
covers, by  default,  less  than  20/. 
Sut.  19  &  20  Vict.  e.  108.  i,  30. 

An  action  against  a  common  carrier 
for  the  breach  of  his  dut^  to  carry 
safely  goods  delivered  to  him,  as  such, 
to  be  carried  for  hire,  whereby  the 
goods  are  lost,  is  an  action  not  or  con* 
tract  but  of  tort,  in  substance  as  well 
as  in  form;  the  duty  being  imposed 
upon  him  by  the  custom  of  the  realm, 
and  being  distinct  from  and  indepen- 
dent of  his  obligation  under  the  con- 
tract of  carriage,  in  respect  of  which 
latter  he  may  also  be  sued  in  an  action 
of  contract.  Held,  therefore,  that  the 
plaintiff  in  an  action  against  a  com- 


mon carrier  for  the  breach  of  the 
duty  in  question,  brought,  in  a  supe- 
rior Court,  to  recover  a  sum  not  ex- 
ceeding 20^,  is  not  deprived  of  his 
costs,  by  Stat.  19  &  20  Viet,  e.  108. 9. 
30.,  if  the  defendant  suffers  jud^ent 
by  default ;  for  that  the  action  is  not 
one  of  contract  within  that  section. 
Tattan  v.  Oreat  Western  BaSUomf 
Company,  844. 

II.  Taxation  of. 

1.  Principle  of,  is  not  matter  of  error. 
See  I.  1. 

2.  Taxation  on  lower  scale.  What 
is  a  failure  to  recover  more  than 
20/.  Sum  tendered  before  action, 
and  paid  into  Court,  is  not  reco- 
vered. 

To  an  action  on  the  common  inde- 
bitatus counts,  the  writ  of  summons 
in  which  was  indorsed  for  a  debt  of 
more  than  20/.,  consisting  of  separable 
items,  defendant  pleaded,  except  as  to 
part  of  the  claim.  Never  indebted, 
and,  as  to  that  poirt,  which  also  ex- 
ceeded 20/.,  a  tender  of  it  before 
action,  and  payment  of  it  into  Court. 
At  the  trial  of  issues  joined  on  these 
pleas  the  jury  found  for  defendant  as 
to  the  tender,  and  for  plaintiff*  that 
the  sum  tendered  was  too  little,  by 
2/.  8;?.  \0d,,  to  satisfy  his  claim. 

Held,  that  plaintiff*  had  recovered 
2/.  Ss.  lOd,  only  in  the  action,  and 
was,  therefore,  not  entitled  to  have 
his  costs  taxed  by  the  Master  on  the 
higher  scale ;  having,  within  the  mean- 
ing of  the  directions  to  the  Masters 
of  HU,  Term,  1853,  No.  8,  failed  to 
recover  more  than  20/.  James  y.  Lord 
Harry  Vane,  883. 

III.  Security  for. 

By  Irish  officer,  pluntiff*,  serving  and 
domiciled  in  Ireland. 

An  Irishman  ordinarily  resident  in 
Ireland,  and  having  noplace  of  abode 
in  England,  is  compellable  to  give 
security  for  costs  in  an  action  brought 
by  him  in  England,  notwithstandmg 
that  he  is  at  the  time  an  officer  in  the 
army,  serving  with  his  regiment  in 
Ireland.     ChappeU  v.  Watts,  879, 
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COUNTY  BRIDGE. 

Discretion  of  justices  whether  or  not  to 
make  order  for  widening,  under  stat. 
43  G.  3.  c.  59.  s.  2.  Necessitjr  for 
presentment  of  insufficiency  of  bridge, 
as  condition  precedent  to  making  Uie 
order. 

Stat.  43  O.  3.  c.  59.  s.  2.  enacts 
"  that  where  any  bridge  or  bridges, 
or  roads  at  the  end  thereof,  repaired 
at  the  expense  of  any  county,  shall  be 
narrow  and  incommodious,  it  shall 
and  may  be  lawful  to  and  for  the** 
••justices"  of  the  county,  "at  any  of 
their  General  Quarter  Sessions,  to 
order  and  direct  such  bridge  or 
bridges,  and  roads,  to  be  widened, 
improved,  and  made  commodious  for 
the  public.**  The  section  further 
contains  a  proviso  "that  no  money 
shall  be  applied  to  the  amendment 
or  alteration  of  any  such  bridge  or 
bridges,  until  presentment  shall  have 
been  made  of  tiie  insufficiency,  incon- 
venience, or  want  of  reparation  of 
such  bridge  or  bridges,  in  pursuance 
of  some  or  one  of  the  statutes  made 
and  now  in  force  concerning  public 
bridges." 

Held,  that  the  section  is  permissive, 
not  imperative,  and  leaves  the  justices 
a  discretion  whether  or  not  to  order 
a  bridge  to  be  widened,  though  it  is 
proved  to  them  to  be  narrow  and  in- 
commodious. Held,  further,  by  HiU 
and  Blackburn  Js.,  that  the  making 
of  the  presentment  mentioned  in  the 
proviso  is  a  condition  precedent  to 
the  obligation  of  the  justices  to  make 
an  order.     Be  Newport  Bridge,  377. 

COUNTY  COURT. 

I.  Accrual   of  whole  cause  of  action 
within  the  district. 

Defendant,  residing  and  carrying 
on  business  in  London,  wrote  to  plain- 
tiffs, residing  and  carrying  on  business 
in  S^  ordering  them  to  do  certain 
work  for  him.  The  letter  was  received 
by  plaintiffs,  and  the  work  was  done, 
in  S.  A  summons  having  issued, 
upon  plaintiff's*  application,  against 
defendant,  in  the  County  Court  of  6'., 


by  leave  of  the  Registrar,  to  recover 
the  amount  due  for  such  work :  Held, 
that  the  whole  cause  of  action  arose 
within  the  district  of  that  Court,  and 
that  the  Registrar  therefore  had  juris- 
diction to  issue  the  summons,  under 
Stat.  9  &  10  Vict,  c,  95.  s.  60.  and 
sUt.  19  &  20  Vict.€.  108.  «.  15.  New- 
comb  V.  De  Boos,  271. 

n.  Small  Debts  Extension  (City)  Act. 
Waiver  by  defendant  of  objection 
that  Judge^s  certificate  to  give  plain- 
tiff* (suing  in  superior  Court  and 
recovering  less  than  20/.)  costs,  was 
not  granted  forthwith,  671.  Small 
Debts  Court. 

III.  Right  to  costs  of  plaintiff  suing 
f^ommon  carrier  in  superior  Court,  in 
tort,  for  loss  of  goods  ;  where  plaintiff" 
recovers  less  than  20/.  by  default.  Stat. 
19 k 20  Vict.  c.  108. s.  30.;  844.  Casts, 
1.5. 

lY.  Conclusiveness  of  judgment  of 
Countv  Court  that  servant's  discharge 
was  with  just  cause,  against  servant's 
right  aflerwards  to  summon  master 
before  justices  for  wages,  549.  Master 
and  Servant,  III. 

V.  Duty  of  Connty  Court  Judge  to 
settle  and  sign  case  for  appeal  to 
superior  Court.  Stat.  13  &  14  Vict 
c.  61.  M.  14.  15.  County  Court  Rules, 
No.  145. 

By  Stat.  13  &  14  Vict.  c.  61.  *.  14. 
either  party  to  a  cause  in  a  County 
Court,  who  is  dissatisfied  with  its 
decision,  may  appeal  against  the  deci- 
sion to  any  of  the  superior  Courts, 
provided  he,  within  ten  days  of  the 
decision,  gives  notice  of  such  appeal 
to  the  other  partj,  or  his  attorney,  and 
also  gives  security  for  costs ;  and,  if 
he  be  the  defendant,  for  the  amount 
of  the  judgment.  Sect.  15  enacts, 
"that  such  appeal  shall  be  in  the 
form  of  a  case  agreed  on  by  both 
parties  or  their  attorneys,  and  if  they 
cannot  agree  the  Judge  of  the  County 
Court,  upon  being  applied  to  by  them 
or  their  attorneys,  shall  settle  the 
case  and  sign  it.*  Rule  145  of  the 
County  Court  practice  rules,  framed 
by  the  County  Court  Judges  ap|)ointed 
by  the  Lord  Chancellor  for  the  pur- 
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pose,  under  stat.  19  &  20  Vict  c.  108. 
«.  3*2.,  provides  that  "  al!  cases  of 
appeal  shall,  unless  the  Judge  shall 
other  wise  order,  be  presented  to  him 
for  signature  at  the  Court  holden 
next  after  the  expiration  of  twelve 
clear  days  from  the  day  on  which 
judgment  was  pronounced,  and  shall 
then  be  signed  by  the  Judge,  and  be 
sealed  with  the  seal  of  the  Court ;" 
and  if  the  appellant  do  not  comply 
with  this  rule  the  successful  party 
may  proceed  on  the  judgment,  unless 
the  Judge  shall  otherwise  order. 

Held,  that  a  County  Court  Judge 
18  bound,  on  the  application  of  an 
appellant  who  has  complied  with  the 
requirements  of  stat.  13  &  14  Vict  c. 
61. «.  14.,  to  settle  and  sien  a  case  for 
appeal,  though  presented  to  him  for 
that  purpose  at  a  Court  subsequent 
to  that  holden  next  after  twelve  clear 
days  from  the  day  on  which  judgment 
was  pronounced ;  the  effect  of  rule 
145  being  not  to  take  away  the  rij^ht 
of  appeal  on  a  failure  to  comply  with 
the  rule,  but  merely  to  subject  a  non- 
complying  appellant  to  execution,  not- 
withstandmg  the  appeal. 

Qtuere^  per  Crampton  J.,  whether, 
had  the  rule  taken  away  the  right  of 
appeal,  it  could  have  overridden  the 
express  provisions  of  the  statute  ? 
Hacking  y.  Zee,  906. 


COURT  OF  CHANCERY. 

Opinion  of,  when  not  binding  on  Insol- 
vent Debtors*  Court,  586.  Bankntpi 
and  Luolveuty  III. 

DECLARATION. 
Of  deceased  person.    Evidence, 

DISTRESS. 

I.  Por  rent.    Landlord  and  Tenant. 

II.  For  rate.  PuhHe  Health  Act,  184S, 
I.    Bate  I.  S;y. 

DOCUMENT. 
Ancient.     Evidence, 


EASEMENT. 

Right  of  way.  When  does  not  pass  as 
part  of  '*  appurtenances  ;'*  and  when 
not  as  an  apparent  and  oontinnous 
easement  necessarily  incident  to  the 
separate  enjoyment  of  severed  pro- 
perty. 

Certain  land,  part  lying  in  the 
parish  of  iV.,  part  in  the  parish  of  V^ 
belonged,  in  1 820,  to  H  and  P.,  each 
being  seised  of  an  undivided  moiety 
of  the  whole.  A  right  of  way  existed 
from  a  farm,  part  of  this  property,  in 
iV.,  across  certain  lands  on  the  said 
property,  in  F.,  part  of  the  same  farm, 
to  another  farm  on  the  said  property, 
in  F. ;  and  this  right  of  way  had  for 
many  years  been  used  by  the  occupiers 
of  either  farm.  In  1820,  by  a  deed 
of  partition,  H.  conveyed  his  undi- 
vided moiety  of  the  part  of  the  pro* 
perty  in  JV.  to  P.,  including,  among 
other  farms,  so  much  of  the  farm 
lying  in  N.  and  V.  as  was  in  N^  "  with 
tneir  and  every  of  their  rights,  mem- 
bers, easements  and  appurtenances/ 
P,  also,  by  the  deed,  conveyed  his 
undivided  moiety  of  that  part  of  the 
property  lying  in  V,  to  H.  The  deed 
contained  no  express  reservation  of 
the^  right  of  way  to  either  party. 
Plaintiff,  the  present  ocHSUpier,  and 
the  previous  occupiers  of  the  farm  in 
N,j  used  the  ri^ht  of  way  from  1820 
to  1859,  when  tt  was  obstructed  by 
defendant,  the  then  occupier  of  the 
farm  in  V. 

In  an  action  by  plaintiff  for  such 
obstruction  :  Held,  that  he  could  not 
recover;  the  right  of  way  not  passing 
under  the  deed  of  partition,  and  not 
being  an  apparent  and  continuous 
easement  necessarily  passing  upon  the 
severance  of  the  pn^rty,  at  incident 
to  the  separate  enjoyment  of  the  por- 
tion severed.  WarthingUm  v.  Oimaan^ 
618. 

EJECTMENT. 
Comnum  Law  Proeedtire  Aetg,  I. 

ELECTION. 
I.  Of  member    for  the  University  of 


EMANCIPATION. 


EVIDENCE. 
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London^  of  the  General  Medical 
Council  of  the  United  Kitigdom,  133. 
Univergihf,  I. 

II.  Of  town  councillors  in  boroughs. 
EligibiHtj  of  mayor,  86.  Municipal 
CorpartUiona  Reform  Act. 

EMANCIPATION. 
Of  pauper  under  age,  275.    Poor,  I.  2. 

EQUITABLE  PLEADINGS. 
Pleading, 

ERROR. 

I.  Coram  nobis,  to  reverse  outlawry  on 
final  process,  581.     Practice^  II.  1. 

II.  Does  not  lie  on  special  case  stated 
by  arbitrator  under  The  Common  Law 
Procedure  Act,  1854,  sect.  5,  890. 
Common  Law  Procedure  Acts^  II. 

EVIDENCE. 

Admissibility  of.  Documentary.  De- 
claration of  deceased  persons. 

Declaration  of  deceased  inhabitants  of 
a  parish  as  to  its  extent.  What  the 
proper  custody  of  ancient  document 
relating  to  interest  of  all  the 
estates  in  a  parish.  Requisites  to, 
and  effect  of,  entry  of  a  place  as 
eitra-parochial,  in  Registrar  Gene- 
ral's report  on  census  of  1851. 
Stat.  20  Vict.  c.  19.  *.  1. 

Under  a  rate  for  the  relief  of  the 
poor  of  the  parish  of  T^  made  on  3rd 
itfoy,  1858,  appellant  was  assessed  as 
occupier  of  an  estate  in  that  parish 
called  N.  From  the  year  1698  down 
to  the  time  the  rate  was  made,  N.  had 
maintained  its  own  poor,  and  had 
never  been  charged  with  the  support 
of  the  poor  of  any  other  place.  On 
1st  Aprils  1858,  P.,  the  owner  of  a 
large  estate  in  the  parish  of  7*.,  found, 
among  the  title  deeds  of  that  estate  in 
his  possession,  an  agreement  dated 
12th  January,  1698,  purporting  to  be 
made  between  the  then  owner  of  N. 
of  the  one  part,  and  six  persons  therein 
named  and  described  as  of  T.,  as  well 


on  behalf  of  themselves  as  of  all  the 
rest  of  the  inhabitants  of  T.,  of  the 
other.  This  agreement  recited  that 
N.  was  in  the  parish  of  71,  and  pro- 
vided that,  notwithstanding,  N.  should 
thenceforth  be  in  no  way  liable  to 
maintain  or  keep,  or  be  at  any  charges 
or  expenses  in  maintaining  and  keep- 
ing, any  poor  in  the  other  part  of  that 
parish,  but  only  such  poor  as  should 
come  from  N. ;  and  that  the  other 
part  of  the  parish  should  be  at  the 
cost  of  maintaining  its  own  poor,  but 
not  the  poor  from  N.  The  agreement 
further  contained  covenants  between 
the  parties  for  carrying  out  this 
arrangement.  It  purported  to  be 
executed  by  the  owner  of  iV.,  party  to 
it,  and  to  be  agreed  to  under  band  by 
two  inhabitants  of  T.,  other  than  tfaie 
parties  to  it  of  the  second  part.  On 
an  appeal  against  the  assessment^  on 
the  ground  that  N.  was  not  in  the 
parish  of  T.:  held,  that  this  agree- 
ment was  admissible  in  evidence,  as 
bein^  an  ancient  document  relating  to 
the  interest  of  all  the  estates  in  T.t 
and  which  miffht,  therefore,  naturally 
and  reasonably  be  expected  to  b>- 
found  among  the  title  deeds  of  a  larg" 
estate  in  T.,  and,  so,  came  from  th^r 
proper  custody.  That  it  was  decisivt 
evidence  to  shew  that  N.  was  a  part 
of  T.  parish,  and  how  N.  came  to 
maintain  its  own  poor ;  and  was  also 
evidence  of  reputation  as  to  the  extend 
of  the  parish,  being  a  declaration  by 
the  deceased  owner  of  N.  and  the 
other  inhabitants  of  T.  to  that  effect. 
Stat.  20  Vict.  c.  19.  «.  1.  enacts  that, 
"afler  31st  December,  1857,  every 
place  entered  separately  in  the  report 
of  the  Registrar  General  on  the  last 
census**  (that  of  1851)  **  which  now  is 
or  is  reputed  to  be  extra-parochial, 
and  wherein  no  rate  is  levied  for  the 
relief  of  the  poor,  shall  for  all  the  pur- 
poses of  the  assessment  to  the  poor 
rate**  "  be  deemed  a  parish  for  such 
purposes,  and  shall  be  designated  by 
the  name  which  is  assigned  to  it  in 
such  report.**  In  the  report,  **  Thorn' 
bury  with  ^.**  was  entered  as  one 
place,  with  one  number.  In  a  note 
appended  to  this  entry,  it  was  stated 
that  N.  was  deemed  extra-parochial, 
and  maintained  its  own  poor.  Held, 
that  N.  was  not  entered  "^^aratel  j  in 
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FL  FA. 


the  report,  witliin  the  meaning  of  the 
statute. 

.SmM;  that,  had  i^.  been  so  entered, 
it  mast,  notwithstanding  the  other 
facts  in  evidence,  have  been  deemed, 
bj  virtne  of  the  statute,  a  purish 
separate  from  21,  for  the  porpoaes  of 
the  poor  rate.  B^ima  t.  MyUom^ 
657* 

FI.  FA. 
BmiinipiaiidIuiokfemtyL2.    Sheriff. 

FILUM  AQU^. 

I.  Limits  of  parish  coming  down  to 
bank  of  river.  Bateabilitj  to  poor* 
rate  of  pier  leading  from  bank  into 
river,  53.    22ale,  L  1.  L 

II.  Bateabilitj  to  poor  rate  of  tolls  paid 
hj  ships  entering  a  port,  in  parishes 
and  townships  with  frontages  extending 
ad  medium  filum  aquie  of  the  port, 
280.    JZole,  1. 1,  ii. 

FRAUDS,  STATUTE  OF, 
J^atuie  of  Fnmdt. 

FRAUDULENT  PREFEREKCE. 

•    GENERAL  LIGHTING  AND 
WATCHING  ACT. 


(3  &  4  W.  4.  c.  90.) 


Jiate,U. 


GENERAL  MEDICAL  COUNCIL. 
UmvertUji^  L 

GREAT  WESTERN  RAILWAY 
ACT. 

(5  &  6  W.  4.  c.  crii.) 

Sect.  168.  W'hat  amounts  to  the  ofience 
of  sending  dangerous  goods  bj  the 
railwaj,  without  notice  to  the  Com- 
pany. Scienter.  Who  liable  as  sender. 

Sect.  168  of  The  Great  Western 
Railway  Act,  5  &  6   IF.  4.  c.  cvii., 


HIGHWAY. 

enacts  that  ererr  person  who  shall 
send  or  cause  to  be  sent  bv  the  said 
railway  any  yitriol  &C.,  or  other  goods 
of  a  dangerous  quality,  shall  distinctly 
marie  or  state  the  nature  of  such  goods 
on  the  outside  of  the  package,  or  give 
notice  in  writing  to  the  servant  of  the 
Company  with  whom  the  same  are 
left,  at  the  time  of  sending,  on  pain  of 
forfeiting  lOf.  for  every  default,  or 
being  imprisoned.  Held,  that  the  Act 
made  the  sending  of  danf^erons  eoods, 
without  notice,  a  criminal  oronce: 
and  that  therefore  a  guilty  knowledge 
on  the  part  of  the  sender  was  neces- 
sarv  to  render  him  liable  under  the  Act. 

Respondents  received  from  JV.  some 
cases  containing  vitriol,  and  sent  them 
by  the  railway.  The  nature  of  the 
goods  waa  not  mailed  on  the  packages 
or  known  to  respondents  when  they 
received  the  packages.  iV.,  in  answer 
to  an  inquiry  by  respondents,  informed 
them  that  the  cases  contained  gun 
stacks  and  other  goods  of  a  hamuess 
nature :  and  respondents  so  described 
them  in  the  receiving  note  sent  by 
them  with  the  goods  to  the  railway, 
in  which  nqte  Uiey  described  them- 
selves  as  the  consignors. 

Held  that,  as  i-espondents  had  been 
misled  by  iV.  as  to  the  nature  of  the 
goods,  and  had  no  guilty  knowledge 
of  their  dangerous  character,  thef 
were  not  liable  as  senders  of  tlie 
goods,  within  the  meanins  of  the  Act : 
although,  MembU^  they  would  have  been 
civilly  liable  to  the  Company  for  any 
damage  arising  from  the  sending. 

SetMe^  also»  that  N.  would  have 
been  liable,  under  the  Act,  as  the  per* 
son  causiiup  the  goods  to  be  sent. 
Heame  v.  GarUm^  66. 

GUARANTIE. 
SkU^ofFraud»,l.\, 

HAMLET. 

Forming  part  of  a  parish.  Its  rateability 
to  rate  made  by  Burial  Board  ap- 
pointed for  the  parish  minus  an  code* 
siastical  district,  9.    Bmnak  Act 

HIGHWAY. 
I.  Appeal  against  refusal  of  justices  to 


HUSBAND  AND  WIPE. 


INSURANCE. 
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enforce  higbwav  rate,  S2B.    Apptal, 

IL  New  trial  when  not  ^(ranted,  afler 
verdict  of  not  guiltj  on  indictment  for 
obstructing  highwaj)613.  Practice^  I. 

riL  Wbat  obstruction  is  an  indictable 
nuisance. 

It  is  an  indictable  nuisance  to 
obstruct  or  to  employ  others  to 
obstruct  a  public  highway  or  footway, 
by  placing  earth  and  bricks  thereon, 
taking  up  the  payement  and  opening 
trenches  for  the  purpose  of  laving 
down  service  pipes  for  the  supply  of 
gas  from  public  mains  to  private 
houses,  unless  those  who  do  or  autho- 
rize sUch  acts  have  parliamentary 
powers  for  the  purpose.  Such  acts 
cannot  be  justified  by  the  occupiers 
of  the  houses  as  an  exercise  ot  the 
right  of  every  householder  to  make 
such  a  temporary  obstruction  of  a 
highway  or  footway  as  may  be  neces- 
sarily incident  to  the  enjoyment  of  his 
property.  Hegina  v.  £ongton  Oca 
Company^  651, 

HUSBAND  AND  WIFE. 

Wife's  derivative  settlement  by  estate 
from  husband,  788.    PoiMr^  I.  3. 

ILLEGALITY. 

L  Of  voyage  in  contravention  of  Cus- 
toms Consolidation  Act,  1853,  sects. 
170,  171, 172 ;  1.    Insurance,  L  1. 

II.  Contract  by   putative  father  with 
.  mother  of  bastard  child,  to  make  her 

an  allowance  for  its  maintenance,  is 

not  illegal,  730.    Poar^  UL 

IMPOUNDING. 

Of  a  distress  for  rent.  Landlord  and 
Tenaniy  L  1. 

INFORMER. 

Who  may  be,  under  a  statute  giving  the 
penalty  to  specified  persons,  695. 
Town  Poheo  Clatues  Act,  1847. 

INSOLVENT. 
Bankrupt  and  Insolvent. 


INSURANCE. 

I.  Marine. 

1.  Customs  Consolidation  Act,  1853 « 
16  &  17  Vu^.  c.  107.  Illegality  of 
voyage,  and  invalidity  of  insurance 
on  partly  deck-laden  cargo,  where 
master  of  ship  fails  to  comply  with 
sects.  170,  171,  172. 

By  the  Customs  Consolidation  Act, 
1853,  16  &  17  Vict  e.  107.  w.  170, 
171, 172,  it  is  enacted  that,  before  any 
clearing  oflicer  permits  a  ship  wholly 
or  partly  laden  with  timber  to  clear 
out  from  any  British  port  in  North 
America  or  MonduraSf  for  any  port  in 
the  United  Kingdom,  afler  Ist  Sep* 
tember  or  before  1st  A/ay  in  any  year, 
he  shall  ascertain  that  the  whole  cargo 
is  below  deck,  and  give  the  master  a 
certificate  to  that  effect;  and  the 
master  shall  not  sail  without  such  cer- 
tificate, and  shall  not  allow  any  part 
of  the  cargo  to  be  upon  deck  ^icept 
in  specific  cases  of  necessity) ;  and 
if  the  master  sail  without  the  cer- 
tificate, or  load  in  the  mode  for* 
bidden,  he  shall  forfeit  100/. 

After  1st  September,  1856,  orders 
were  given  for  an  insurance  on  cargo 
and  frei<;ht  by  a  ship  from  3f.,  a  British 
port  in  North  America,  to  a  port  in 
the  United  Kingdom ;  and  the  in- 
surance was  effected  thereupon.  Both 
when  the  orders  were  given  and  when 
the  insurance  was  effected,  it  was 
known  to  the  persons  interested  in 
the  cargo  and  freight,  and  who  gave 
the  orders,  that  much  of  the  cargo  was 
loaded  oif  deck:  they  intended  the 
ship  to  sail,  so  laden,  from  M.  for 
the  United  Kingdom,  before  1st  May, 
1857 ;  and  they  ordered  the  insurance 
to  be  effected  with  express  purpose  to 
cover  the  whole  cargo  and  might,  in- 
cluding the  portion  of  cargo  above 
deck.  On  10th  September,  1856,  the 
ship  sailed,  on  the  voyage  insured, 
deck  laden,  and  without  a  certificate 
to  the  master  from  the  clearing  oflicer : 
and  the  cargo  was  totally  lost. 

Held,  that  the  whole  voyage  was 
illegal ;  that  the  illegality  vitiated  the 
insurance  with  respect  to  the  whole 
cargo,  not  merely  as  to  so  much  of  it 
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as  was  loaded  on  deck ;  and  that  the 
assured,  who  were  privy  to  the  ille- 
gality,  could  recover  nothing  from 
the  underwriters.    Cunard  v.  Hyde^  1 . 

2.  Wrongful  taking  at  sea,  by  govern- 
ment of  assured.  Seizure  of  ship 
on  unfounded  suspicion  of  being 
engaged  in  slave  trade.  Construct- 
ive totid  loss  of  cargo  existing  in 
specie,  but  deteriorated,  at  time  of 
action. 

Plain tifi's,  merchants  in  London^  as 
agents  for  F»^  a  Brazilian  subject 
residing  at  Loanda,  chartered  the 
British  Ship  Newport  to  carry  a  cargo 
of  goods  on  behalf  of  F.  from  London 
to  Ambriz  or  Loanda^  on  the  coast  of 
Africa^  and  to  reload  there  a  home- 
ward cargo  of  African  produce  for 
London.  They  aflerwanls,  on  9th 
June.y  1854,  on  F,*%  behalf,  insured 
the  Newport* B  outward  cargo  at  and 
from  London  to  Aitdtriz  or  Loanda,  by 
a  policy  underwritten  by  defendant. 
The  perils  insured  against  were,  inter 
alia,  '*  takings  at  sea,  arrests,  restraints 
and  detainments  of  all  kings,  princes 
and  people,  of  what  nature,  condition 
or  quality  soever."  In  June^  1854, 
the  Newport  sailed  with  this  cargo, 
consigned  to  F.  alLoanda.  On  21st 
September,  1854,  while  on  the  Toyage 
out,  she  was  seized,  near  AmhriZy  by 
a  Queen*s  ship,  under  stat.  5  O,  4.  c. 
1 13.  s,  4.,  for  being  illegally  engaged 
in  the  slave  trade;  and  was  sent, 
with  the  cargo,  to  St,  HeUna  for 
adjudication.  On  16th  October,  1854, 
ex  parte  proceedings  were. instituted 
in  the  Vice  Admiralty  Court  at  St. 
Helena,  which  Court,  on  20th  Novem^ 
her,  1854,  condemned  the  ship  to  be 
forfeited ;  and,  under  sect.  7  of  the 
statute,  condemned  plaintiffs,  as  ship- 
pers of  the  cargo,  in  penalties  amount- 
ing to  double  the  value  of  the  goods, 
and  in  costs ;  and  ordered  the  goods 
to  be  held  in  deposit  till  payment  of 
the  penalties  and  costs.  The  ship  was 
sold  under  order  of  the  Court ;  as  was 
a  portion  of  the  goods,  being  perish- 
able, in  December,  1854.  The  residue 
of  the  goods  were  detained,  in  specie, 
at  St.  Helena,  by  the  Court.  As  soon 
as  the  proceedings  at  St.  Helena  were 
known  in  England,  notice  of  abandon- 


ment was  given  to  the  underwriters 
on  13th  December,  1854,  being  in  due 
time.  At  that  time  the  decree  of  the 
C'Ourt  at  St.  Helena  was  not  known  in 
England.  An  appeal  to  the  Queen  in 
council  a$rainst  tnis  decree  was  lodged 
on  Slst  January,  1855.  Pending  the 
appeal,  possession  of  such  of  the  ffoods 
as  remained  in  specie  at  St.  Helena 
could  not  be  obtamed  until  December, 
1856  ;  and  then  only  on  the  terms  of 
giving  security  fur  the  invoice  cost-, 
without  regard  to  depreciation  in 
value.  On  3rd  February,  1858,  the 
Privy  Council  gave  judgment,  revers- 
ing the  decree  of  the  Court  below,  and 
ordering  restitution  of  the  ship  to  her 
owners ;  and  of  the  goods  still  unsold, 
and  the  proceeds  of  the  goods  sold,  to 
F.  On  6th  July,  1858,  plaintiffs,  on 
i^.'s  behalf,  brought  the  present  action 
against  defendant  on  the  policy,  claim- 
ing as  fur  a  total  loss  of  the  cargo. 
At  that  time  the  goods  still  remaining 
in  specie  and  unsold  at  St.  Hdena  had 
deteriorated  in  value ;  but  could  have 
been  forwarded  thence  to  Loanda  at 
a  price  less  than  their  value  when 
delivered  there. 

On  a  case  stated,  in  which  power 
was  reserved  to  the  Court  to  draw 
inferences  of  fact : 

Held,  first,  that  the  seizure  bv  the 
Queen*s  ship  of  The  Newport  with  the 
goods  insured  on  board,  being  wrong- 
ful, was  a  loss  of  the  goods  by  a  peril 
insured  against. 

Held,  secondly,  that  the  wrongful 
seizure  and  the  notice  of  abandonment 
made  the  loss  total :  and  that  it  was 
still  total  at  the  time  of  action  brought: 
the  Court  drawing  the  inference  of 
fact  that  F.,  at  a  prudent  man,  could 
not  then  be  reasonably  expected  to 
take  possession  of  the  unsold  goods  at 
'  St.  Helena,    Lozano  v.  Janeon,  160. 

II.  Life. 

Condition  for  avoidance  of  policy,  in 
case  of  untrue  statement,  misrepre- 
aentation,  or  concealment,  by  as- 
sured. Im{>erfect  statement  by 
assured  of  his  profession  or  occu- 
pation, not  within  the  condition. 

Defendants,  an  insurance  Company9 
by  their  form  of  profiosal  for  insurance* 


IRREMOVABILITY. 


LANDLORD  AND  TENANT.    943 


against  accidents,  required  the  **name, 
residence,  profession  or  occupation  of 
the  person  whose  life  is  proposed  to 
be  in^ureil"  to  be  statea.  Plaintiff 
filled  up  this  form  thus  :  *"  1,  T.  P. 
Esquire,  SalUey  Hall^  Warwickshire'^ 
Plaintiff  lived  at  Saltleif  HaU,  but  he 
also  kept  an  ironmonger  s  shop  at  D. 
in  the  same  county.  Defendants  there- 
upon insured  plaintiff's  life  against 
accidents,  by  a  policy  under  which 
the  rate  of  premium  was  the  same 
as  would  have  been  pavable  by 
plaintiff  had  he  described  himself  as 
an  ironmonger.  In  the  policy  was  a 
proviso  "  that  if  any  statement  or  alle- 
gation contained  in  the**  *'  proposal  be 
untrue,  or  if  this  policy  has  been  ob- 
tained or  shall  hereafter  be  continued 
through  any  misrepresentation,  con- 
cealment, or  untrue  averment  what- 
soever,*'  ^*then  this  policy  shall  be 
void." 

Held,  dissentiente  Cochbum  C.  J., 
that  the  policy  was  not  rendered  void 
by  plaintiff^s  omission  to  state  that  ho 
was  an  ironmonger. 

Judgment  affirmed  in  the  Exchequer 
Chamber.  Perrins  v.  Marine,  jrc, 
Imurance  Society ^  317. 

IRREMOVABILITY. 
Poor,  I.  4. 

JUDGE. 

Of  County  Court.  His  duty  to  settle 
and  sign  case  for  appeal  to  superior 
Court,  906.  County  Court,  V. 

JUDGMENT. 

Of  County  Court.  Conclusiveness  of. 
Master  and  Servant,  III. 

JURISDICTION. 

I.  Of  justices,  to  enforce  church-rate, 
386.    Bate,Y. 

II.  Of  justices,  to  make  affiliation  order, 
notwithstanding  putative  father  has 
made  the  mother  of  the  bastard  an 
allowance,  730.    Poor,  III. 

III.  Of  justices,  to  enforce  payment  of 


special  district  rate  under  Public 
Health  Act,  1848,  good  on  its  face  and 
unappealed  against,  678.  Pubiio 
Health  Act,  1848, 1. 

IV.  Of  justices,  to  enforce  payment  of 
poor  rate,  good  on  its  face  and  unap* 
pealed  against,  if  person  summoned  is 
proved  to  be  actual  occupier,  836. 
Rate,  I.  3. 

V.  Of  justices,  under  stat.  35  O.  3.  c. 
101.  s.  2.,  to  suspend  execution  of 
order  for  removal  of  pauper,  530. 
Poor,  IL  3. 

VI.  Of  justices,  afler  making  order 
under  stat.  16  &  17  Vict.  c.  97.  *.  98., 
adjudging  chargeability  of  pauper 
lunatic  to  county  in  which  he  is  found, 
to  make  subsequent  order,  under  sect. 
99,  adjudging  him  char^esble  to  a 
parish,  829.     Poor,  I.  5.  li. 

VII.  Of  Sessions,  to  adjourn  hearing 
of  appeal  against  order  of  removal, 
185.    Poor,  II.  2. 


LANDLORD  AND  TENANT. 
I.  Rent,  distress  for. 

1.  What  a  sufficient  impounding  of 
a  distress.  Right  of  tenant  to  tender 
rent  and  costs,  a(\er  impounding, 
but  before  sale.  Stat.  2  W,  ^  M. 
sess.  1.  C.5.J.  2. 

Stat  2    W.  ^  M.  sess.  1.  c.  5.  s.  2. 

enacts  "  that  where  any  coods  or 
chattels  shall  be  distrained  for  any 
rent,"  "  and  the  tenant  or  owner  of 
the  goods  so  distrained  shall  not 
within  five  days  next  after  such 
distress  taken,  and  notice  thereof** 
"  replevy  the  same,"  the  person 
distraining  may,  after  such  distress 
and  notice,  and  expiration  of  the 
five  days,  sell  the  goods.    Stat.  11  G^. 

2.  c.  19.  s.  10.  empowers  the  person 
msJLin^  a  distress  '*  to  impound,  or 
otherwise  secure  the  distress"  ^  in 
such  place,  or  on  such  part  of  the 
premises  chargeable  with  the  rent,  as 
shall  be  most  fit  and  convenient  for 
the  impounding  and  securing  such 
distress.*' 

Held  that,  upon  the  equity  of  stat. 
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2  W,  &  M.  Bess.    1.  e.  5.  s.  2.,  a 

tender  hj  the  tenant  of  the  rent  due, 
and  costSf  to  the  person  distraining, 
within  five  days  ailer  the  distress  is 
taken  and  before  sale,  though  after 
the  distress  has  been  impounded  in 
accordance  with  stat.  11  0.*2.c,  19. 
s.  10.,  is  a  good  tender. 

EUis  V.  Taylor  (8  M,  ^  W.  415) 
overruled. 
^  SembU,  that   a   distress   is   suffi- 
ciently  impounded,    in     accordanise 
with    Stat    11   O.  2.  c.   19.  i.    10., 
*  where,   with    the    consent   of    the 
tenant,  the  person  distraining  makes 
an  inventory  of  part  of  the  goods 
distrained,    serves  it,  together  with 
notice  of  the  distress,  on  the  tenant, 
and  leaves  a  man  in  possession  on  the 
.premises,  but  does  not  disturb,  lock 
up,  or  remove   any    of    the  goods. 
Johtuany.  Upham^  260, 

2.  Tender  bj    tenant  of  rent  and 
costs,  to  man  in  possession,  b  bad. 

A  man  merely  left  in  possession  of 
a  distress  by  the  person  who  dis- 
trained, has  no  imphed  authority  in 
law  to  receive  from  the  tenant  pay- 
ment of  the  rent  distrained  for. 

W.,  a  broker,  in  pursuance  of  a 
warrant  delivered  to  nim  by  defend- 
ant^,  the  landlord,  distrained  for  rent 
upon  goods  of  plaintiff,  the  tenant, 
on  the  demised  premises,  and  left  R, 
in  possession.  Plaintiff,  knowing 
that  R.  was  not,  and  that  W.  was, 
authorized  in  fact  by  defendant  to 
receive  the  rent,  and  that  W.  was 
within  a  reasonable  and  convenient 
distance  of  the  premises,  tendered 
the  rent  to  i2.,  who  refused  to  receive 
it,  but  offered  to  send  for  TT.,  which 
offer  plaintiff  rejected.  Held,  that 
the  tender  to  R.  was  not  good  as 
against  the  defendant.  B&dUm  v. 
Reynolds^  369. 

3.  Forcible    re-entry    by    man    in 
possession  when  justifiable. 

The  man  in  possession  of  goods 
distrained  for  rent,  having  quitted 
the  house  for  the  purpose  of  refresh- 
ment, found,  on  his  return,  the  door 
purposely  locked  against  him  by  the 
tenant,  and  broke   it  open  for  the 


purpose  of  re-entering.  Held  that, 
there  being  no  evidence  of  an  aban- 
donment of  the  distress,  the  man  iu 
possession  was  justified  inT  so  re- 
entering.   BarndBter  v.  Hyde^  627. 

4.  Replevin  for  goods  distrained. 
Right  of  landlo^  to  distrain  for 
one  cause,  and  make  avowry  for 
another. 

Declaration  in  replevin,  charging 
that  defendant  in  close  A.  and  also 
in  close  J9.  took  the  goods  of  plaintiff. 

Avowries.  1.  As  to  the  taking  in 
i4.,  that  the  defendant  took  the 
goods  there  as  a  distress  for  arrears 
of  rent  due  fromplaintiff  on  ademise 
of  A.  to  him  by  defendant. 

2.  The  like  (mutatis  mutandis)  as 
to  the  taking  in  B. 

Plea  in  oar  to  both  avowries. 
That  defendant  did  not  make  a 
separate  and  distinct  distress  upon 
il.,  and  another  upon  JB.,  for  the 
separate  rents  in  arrear ;  but  illegally 
took  one  joint  distress  in  A.  and  ^. 
for  the  several  arrears  of  rent  in  the 
avowries  respectively  mentioned. 

Demurrer.  Joinder  in  demurrer. 

Held,  that  the  plea  in  bar  was  bad ; 
for  that  a  man  may  profess  to  dis- 
train for  one  cause  and  may  avow 
for  another,  if  a  good  one ;  and  that 
as   die    avowries  (admitted  by   the 

Slea  in  bar  to  be  true)  shewea  that 
efendant  had  a  eood  cause  for  dis- 
training as  he  bad  done,  it  was  imma- 
terial that  defendant  had,  when  dis- 
training, assigned  an  invalid  reason 
for  the  distress.  PkUUpt  v.  Whiiaed^ 
804. 

n.  Tenancy  by  payment  of  rent. 

Payment  of  rent,  from  and  after 
marriage,  by  husband  to  wife*s  pre- 
vious landlord,  is  consistent  either 
with  a  continued  tenancy  by  the 
wife,  or  with  a  determmation  of 
that  tenancy,  and  the  creation  of  a 
fresh  one  by  the  husband,  788. 
Poor^  L  3. 

LICENSE. 

To  use  patent    Pleadings  relative  to, 
870.    Heading,  I.  4. 
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LIEN. 


Attorney  y  I. 


LUNATIC. 
Pauper.    Poor. 

MANDAMUS. 

To  Bishop,  to  issue  commission  of 
inquiry  into  charges  against  a  clerk 
in  holy  orders  in  his  diocese,  when 
refused.  Discretion  of  Bishop,  209. 
Church  Discipline  Act. 

MASTER  AND  SERVANT. 

I.  Masters  and  Servants  Act,  4  O.  4. 
c.  34.  s.  3. 

1.  What  absenting  himself  from  his 
service,  by  an  artificer,  is  punish- 
able ;  and  what  is  not. 

Stat.  4  O.  4.  c.  34.  «.  3.  enacts 
"That  if  any"  "artificer"  "shall 
contract  with  any  person  or  persons 
whomsoever,  to  serve  him,  her, 
or  them  for  any  time  or  times  what- 
soever, or  in  any  other  manner,  and  " 
"having  entered  into  such  service 
shall  absent  himself  or  herself  from 
his  or  her  service  before  the  term  of 
his  or  her  contract,  whether  such  con- 
tract shall  be  in  writing  or  not  in 
writing,  shall  be  completed,  or  neglect 
to  fulfil  the  same,  or  be  guilty  of  any 
other  misconduct  or  misdemeanor  in 
the  execution  thereof,  or  otherwise 
respecting  the  same,"  the  ofiender 
may  be  committed  by  a  justice  to  the 
House  of  Correction  for  three 
months*  imprisonment,  with  hard 
labour. 

Held  that,  to  render  an  artificer 
liable  under  the  Act  for  absenting 
himself  from  service,  it  is  necessary 
not  only  that  he  should  absent  him- 
self without  a  lawful  excuse,  but  that 
he  should  have  a  guilty  knowledge 
that  he  has  no  lawful  excuse.  i2t£r 
V.  Wood,  338. 

2.  What  does  and  what  does  not 
amount  to  the  <5fience,  by  an  arti- 


ficer, of  not  entering  into  service. 
Lawfulness  of  excuse  for  not  en- 
tering. 

Stat  4  O.  4.  c.  34.  e,  3.  enacts 
"that  if  any"  "artificer"  "shall 
contract  with  any  person  or  persons 
whomsoever,  to  serve  him,  her  or 
them  for  any  time  or  times  what- 
soever, or  in  any  other  manner, 
and  shall  not  enter  into  or  com- 
mence his  or  her  service  accord- 
ing to .  his  or  her  contract  (such 
contract  being  in  writing,  and 
signed  by  the  contracting  parties)" 
the  offender  may  be  committed  by  a 
justice  to  the  House  of  Correction 
for  a  term  of  not  more  than  three 
months*  imprisonment,  with  hard 
labour,  and  an  abatement  of  wages. 

On  6th  July,  1858,  A.,  an  arti- 
ficer, made  a  written  contract  with  P., 
signed  by  A,  and  P.,  to  serve  P.  for 
five  years  from  that  date,  and  then 
entered  into  the  service.  On 
15th  October,  1858,  >!.,  so  being  in 
P.*s  service,  made  a  written  contract 
with  iT.,  signed  by  them  both,  to 
serve  JET.  for  five  years  from  this 
latter  date.  On  the  next  day  A,  re- 
fused to  enter  into  JET.'s  service,  giving 
as  a  reason  that  P.  insisted  on  his  re- 
maining in  his  (P.*s)  service. 

Held,  that  A,  could  not  be  con- 
victed, under  the  above  Act,  for  not 
entering  into  Ws  service,  if  he  had 
a  lawful  excuse  for  not  entering  into 
it;  and  that  the  fact  that  he  could 
not  do  so  without  committing  the 
criminal  offence  of  absenting  himself 
from  P.'s  service  was  sufficient  to 
constitute  such  an  excuse.  Auhmore 
V.  Norton,  360. 

II.  Sufficiency  of  form  of  conviction 
by  Metropolitan  Police  Magistrate, 
for  the  offence  of  endeavouring  by 
threats  to  force  a  workman  to  leave 
his  employment,  383.     Conviction. 

III.  Discharge  of  servant.  Conclusive- 
ness of  judgment  of  County  Court, 
in  plaint  by  servant  against  master, 
that  the  discharge  was  tor  just  cause. 
Estoppel  thereby  upon  servant  from 
summoning  master  before  justices,  for 
wages. 
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A  senrant  in  husbondrj  having  been 
hired  to  serve  from  Ist  AugvtU  1^'^H, 
to  Afartinmas  next  ensuing,  for  the 
waf^es  of  5/.,  entered  the  service,  and 
continued   in    it   till  7th  SejOember^ 

1858,  when  her  master  discharged 
her.  Thereupon  she  sued  him  in  the 
County  Court,  claiming  damages  for 
the  discharge,  as  liaving  been 
without  reasonable  cause.  The 
Judge  of  the  County  Court  gave  a 
verdict  for  the  master,  the  defendant 
in   the  suit.     Afterwards,  in    May^ 

1859,  the  servant  took  out  a  summons 
before  justices  against  the  master,  to 
recover  the  &L  wages. 

Held  that,  the  question  for  deci- 
sion in  the  County  Court  and  by  the 
justices  being  substantially  the  same, 
namely,  whether  the  discharge  of  the 
servant  was  without  just  cause,  the 
jusUces  were  bound  to  treat  the 
decision  of  the  County  Court,  a  Court 
of  concurrent  jurisdiction,  upon  it, 
as  conclusive  between  the  parties ; 
although  the  form  of  claim  in  the 
summons  varied  from  that  made  in 
the  County  Court.  Roudedge  v.  Hishp^ 
649. 

MAYOR. 

Of  borough.  His  eligibility  as  a  town 
councillor,  86.  Municipal  Corpora- 
tions Reform  Ad. 

MEMORANDA. 
Trinity  Term  and  Vacation,  1859,  180- 
Michaelmas  Term,  1859,  397. 
Michaelmas  ysLCAtioTit  1859,  419. 
Hilary  Vacation,  1860,  670. 

METROPOLIS  LOCAL  MANAGE- 
MENT  ACT. 

(18  &  19  Vict.  c.  120.) 

18  &  19  Vict.  c.  120.  M.  161, 165.  Ex- 
emption from  lighting  rate  of  land 
impliedly,  though  not  expressly, 
exempted  from  rate  by  local  Act, 
1  &  2  O.4.  c.  Ixxii.  (Mile  End  Old 
Town.) 


METROPOLIS,  &c. 

By  The  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120.S.  161., 
a  lightinjjT  rate  is  to  be  levied  in  the 
metropolitan  parishes,  on  the  persona 
and  in  respect  of  the  property  rateable 
to  the  poor  rate  in  the  respective 
parishes.  By  sect.  165,  ''in  every 
parish  or  part  of  a  parish  in  which, 
under  any"  "Act,  land  is  now" 
**  wholly  exempted  from  being  rated 
in  respect  of  lighting  '*  expenses* 
such  land  shall  *'be  wholly  ex- 
empted** from  the  lighting  rate. 

At  the  time  that  this  Act  passed, 
the  metropolitan  hamlet  of  MUe  End 
Old  Town  was  lighted  under  the  pro- 
visions of  a  local  Act,  I  ^  2  G.  4.  e. 
Ixxii.,  by  sect.  30  of  which  rates  for 
lighting  the  hamlet  were  to  be  laid 
upon  every  person  who  should  "in- 
habit, hold,  use,  occupy,  be  in  posses- 
sion of,  or  enjoy  any  messuages,  tene- 
ments, coach-houses,  stables,  cellara, 
vaults,  houses,  shops,  warehouses,  or 
other  buildings,  tenements,  or  heredi- 
taments, situate  or  being  in  such  of 
the  streets  "  or  other  public  passages 
and  places  within  tne  hamlet,  as 
should  from  time  to  time  be  lighted 
by  virtue  of  the  Act. 

Before  the  passing  of  stat.  18^19 
Viet.  e.  120.,  this  Court  had  decided 
that  appellants,  a  water  Company, 
were  not  rateable  to  the  lighting  rate, 
in  Mile  End  Old  Totm,  under  stat. 
1  jf  2  (?.  4.  c.  Ixxii.  s.  30.,  in  respect 
of  their  mains,  pipes  and  apparatus 
for  conveying  water,  part  of  which 
ran  underground  through  the  streets 
and  other  public  places  there. 

Held  :  that,  at  the  time  of  the  pass- 
ing of  stat.  18  &  19  Vict.  e.  120.,  the 
land  occupied  by  appellants  in  MUe 
End  Old  Toum  by  means  of  their 
mains,  pipes,  &c.,  was,  under  stat. 
1  &  2  G^.  4.  c.  Ixxii.,  «*  wholly  ex- 
empted from  being  rated  in  respect 
of*  lighting  *•  expenses"  there, 
within  the  meaning  of  stat.  18  ^  19 
Vict.  c.  120.  s.  165.;  and  was,  conse- 
(juently,  wholly  exempted  from  the 
lighting  rate  levied  in  Mile  End  Old 
Tbim,  under  sect.  161  of  the  Utter 
statute,  by  respondents,  the  overseers 
of  the  poor.  East  London  Waterworks 
Company  v.  Overseers  of  Mile  End 
Old  Toum,  447. 
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METROPOLITAN  POLICE. 

I  Minor  is  not  emancipated  by  service 
in,  275.  Poor,  L2. 

II.  Sufficiency  of  conviction  by  Metro- 
politan Police  Magistrate,  for  offence 
of  endeavouring  by  threats  to  force 
a  workman  to  depart  from  his  hiring, 
383.  Conviction. 

MISREPRESENTATION . 

Defective  statement  of  his  occupation 
by  assurer  of  his  own  life,  not  amount- 
ing to,  317.  Insurance,  U. 

MONEY  HAD  AND  RECEIVED. 

Action  for,  when  unsustainable,  497. 
Partnership. 

MONEY  LENT. 

Action  for,  when  unsustainable,  497. 
Partnership. 

MUNICIPAL   CORPORATIONS 
REFORM  ACT. 

(5  &  6  W.  4.  c.  76.) 

I  Sects.  28,32— 35.  Election  of  town 
councillors.  Disqualification  of  mayor 
of  borough  not  divided  into  wards, 
who  presides,  to  be  a  candidate.  Mavor 
of  borough  divided  into  wards,  when 
eligible  as  a  town  councillor,  and  for 
what  ward.  Vacancy  in  town  council 
on  mayor  going  out  of  office. 

The  mayor  of  a  borough  not  divided 
into  wards,  who,  with  the  two  asses- 
sors, presides  at  and  declares  the 
result  of  an  election  of  town  council- 
lors for  the  borough,  under  stat.  5  &  6 
W.  4.  c.  76.  ss.  32—35.,  is  precluded 
fVom  being  a  candidate  for  election  as 
town  councillor ;  inasmuch  as,  acting 
as  returning  officer,  he  cannot  return 
himself.  Under  sect.  28,  which  enacts 
that  no  person  shall  be  eligible  as 
councillor  **  during  such  time  as  he 
shall  hold  any  office  or  place  of  profit, 
other  than  that  of  mayor,**  in  the  dis- 
posal of  the  Council  of  the  borough, 


the  mayor  is  eligible  as  town  council- 
lor, if  the  borough  is  divided  into 
wards,  for  a  ward  m  which  he  is  not 
acting  as  returning  officer. 

Where  the  mayor  is  one  of  the 
councillors  who  go  out  of  office  on  the 
1st  November,  he  causes  a  vacancy  in 
the  number  of  councillors,  though,  as 
mayor,  he  continues  a  member  of  the 
council  till  the  9th  November.  B^fina 
V.  Owens,  86. 
II.  Sect.  117.  Contribution  or  non-con- 
tribution to  county  rate  the  test  of 
the  liability  of  borough  having  sepa- 
rate Court  of  Quarter  Sessions,  to  pay 
expenses  of  removal  to  an  asylum  of 
pauper  lunatic  with  unascertained 
settlement,  181.  Stat.  18  &  19  Vici. 
c.  105.  s.  14.     Poor,  U.  1. 

NEW  TRIAL. 
Practice,  1. 

NUISANCE. 
Highway,  III.     Smoke. 

NUISANCES  REMOVAL  ACT 
(ENGLAND)  1855. 

(18  &  19  Vict.  0.121.) 

Sect.  40.  Sunday  counts  as  one  of  the 
two  days  within  which  appellant  must 
enter  into  recognizance  to  try  appeal. 

By  The  Nuisances  Removal  Act, 
1855,  18  &  19  Vict.  c.  121.*.  40., 
appeals  to  the  Quarter  Sessions  against 
orders  made  under  the  Act  are  not 
to  be  heard,  unless  the  appellant, 
within  fourteen  days  af^er  the  making 
of  the  order  appealed  against,  gives 
written  notice  of  appeal  and  written 
grounds  of  appeal,  and,  within  two 
days  of  giving  such  notice,  enters  into 
a  recognizance  before  a  justice,  with 
sufficient  securities,  conditioned  to 
try  the  appeal. 

Held,  that  Sunday  is  not  to  be  ex- 
cluded from  the  computation  of  the  two 
days  within  which  the  appellant  is  to 
enter  into  the  recognizance,  although 
SundayhappenB  to  be  the  last  of  them ; 
that,  therefore,  in  a  case  where  an 
appellant  had  given  notice  of  appeal 
on  a  Friday  and  did  not  enter  into  the 
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PARTNERSHIP. 


recognizance  till  the  following  A/cm- 
day^  the  Sessions  were  right  in  refu- 
sing  to  hear  the  appeal.  Ex  parte 
Simpkitij  392. 

OBSTRUCTION  OP  HIGHWAY. 
Highway,  II.  HI. 

ORDER  AND  DISPOSITION. 
Bankrupt  and  Intolvent,  L  8,  4. 

OUTLAWRY. 

Error  coram  nobis,  to  reverse.  Practice. 
II.  1. 

OVERSEERS. 

Their  liability  to  costs  of  appeal  to 
Sessions,  in  which  their  predecessors 
were  respondents,  712.   Caeti,  I.  2. 

OWNERSHIP. 

Reputed.  Bankrupt  and  Insolvent,  I. 
3,4. 

PARISH. 

I.  Yaliditj  of  appointment  of  Burial 
Board  for  parisn  minus  an  eccl&fias- 
tical  district,  9.  BuriaU  Act. 

II.  Extent,  rlverwards,  of  parish  coming 
down  to  bank  of  a  river,  53.  Bate, 
I.  1.  i. 

III.  Effect  of  separate  entry  of  place 
deemed  extra-parochial,  in  Kegistrar- 
GeneraFs  report  on  census  of  1851 ; 
as  making  such  place  a  separate 
parish  for  poor  rate  purpose,  557. 
Evidence, 

PARTNERSHIP. 

Partnership  for  particular  purpose, 
between  English  firm  and  firm  abroad. 
Non-liabilitj  of  English  firm  to  pur- 
chasers from  the  foreign  firm  of  bills 
drawn  by  the  latter  on  the  English 
firm,  and  refused  acceptance  by  that 
firm.  Bankruptcy  of  the  firm  abroad, 
.ind  proof  thereunder  by  the  pur- 
chasers of  the  bills.  Subsequent  action 


by  such  purchasers  against  the  English 
firm  unsustainable.  Money  lent; 
money  had  and  received.  Statement 
by  broker  of  foreign  firm  not  binding 
on  English  firm. 

Van  S.  8f  Co^  merchants  trading  in 
Buenos  Ayres  under  that  title,  agreed 
with  defendants,  merchants  trading  in 
liOndon  under  the  title  oTBB.^  Co,, 
to  carrj  on  joint  exchange  operations; 
by  which  Von  S,  j-  Co,  were,  at 
Buenos  Awres,  to  draw  bills  periodi- 
cally on  defendants,  at  ninety  days* 
sight,  to  sell  them  there,  and  to  invest 
the  proceeds,  keeping  defendants  out 
of  cash  advance  by  periodically  re- 
mitting to  them  bills  to  the  same 
amount  on  other  firms,  to  be  bouj^ht 
by  Von  S.  ff  Co.  These  transactions 
were  to  be  on  the  looting  of  a  com- 
munity of  profit  and  loss. 

Plaintiffs,  another  firm  of  merchants 
at  Buenos  Ayres,  bought  there  of  Von 
S.  if  Co.  certain  of  the  bills  drawn 
by  the  latter,  in  their  own  name,  on 
defendants,  in  the  course  of  these 
operations.  Plaintiffs  were  induced 
to  buy  the  bills  by  the  statement  of 
a  broker  employed  by  Van  S.  ^r  Co., 
to  procure  purchasers,  that  **  the  bills 
were  all  in  order,  he  having  seen** 
defendants*  *'  letter  of  credit  to  Von 
S.  ff  Co.,  in  virtue  of  which  the  bills 
were  drawn/*  Defendants  refused 
to  accept  these  bills  on  presentation. 
Von  S.  4*  Co.  became  bankrupts,  and 
plaintiffs  proved  on  the  bills  against 
their  estate,  and  recovered  40  per  cent, 
of  the  amount.  Plaintiffs  also  brought 
this  action  against  defendants,  ^e 
declaration  contained  counts  on  the 
bills  against  defendants  as  drawers; 
counts  for  money  lent  and  money  had 
and  received,  and  a  count  for  the 
breach  of  a  contract  by  defendants  to 
accept  the  bills. 

On  a  case  stated  embodying  the 
above  facts,  and  giving  the  Court 
power  to  draw  inferences  of  fact:  held, 
that  plaintiffs  had  no  cause  of  action 
against  defendants.  That  defendants 
were  not  drawers  of  the  bills,  the  sig- 
nature "  Von  S.  if  Co.  *'  to  the  bills 
not  including  defendants,  though  the 
agreement  l^tween  Von  S.  ff  Co.  and 
defendants  created  a  partnership 
between  them.  That  defendants  were 
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not  liable  for  money  lent,  plaintiffs 
having  made  no  loan  to  Van  S.  Sf  Co.; 
or  for  money  had  and  received,  plain- 
tifffl  not  having  paid  money  on  a  con- 
sideration whicn  had  wholly  failed. 
That  defendants  had  not  contracted 
with  plaintiffs  to  accept  the  bills ;  Von 
S.  Sr  Co,  having  no  authoritv  to  make 
such  a  contract  for  defendants,  and 
(per  Crompton  and  Hill  Js.)  not 
having  in  fact  made  any  such  contract, 
the  broker's  statement  to  plaintiffs 
amounting  merelv  to  an  expression  of 
belief  that  the  bills  would  be,  not  to  a 
contract  that  they  should  be,  accepted. 
Nicholson  v.  RicketU,  497. 
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PAWNBROKER. 


Pawnbrokers*  Act,  40  O.  3.  c.  99.  m.  14, 
24,  35.  Proper  form  of  order  of 
justices  against  pawnbroker,  where 
goods  pledged  with  him  have  been 
loBt  through  his  negligence.  His 
right  to  appeal  to  Quarter  Sessions. 
Power  of  Queen's  Bench,  under  stat. 
20  &  21  Vict.  c.  43.  8.  6.,  to  amend 
order  of  justices,  on  appeal. 

Goods  pledged  with  a  pawnbroker 
were  lost  through  a  burglary  on  his 

? remises,  caused  by  his  negligence. 
*he  owner  laid  a  complaint  before 
justices,  under  stat.  40  O.  3.  c.  99.  9. 
14,  against  the  pawnbroker  for  re- 
fusing, without  reasonable  cause,  to 
deliver  up  the  goods  upon  tender  of 
the  proper  amount.  The  justices 
made  an  order  that  the  pawnbroker, 
not  having  shewn  reasonable  cause  to 
their  satisfaction  to  the  contrary, 
should  deliver  up  the  goods,  or,  m 
default,  compensate  the  owner.  Held, 
on  a  case  stated,  that  the  order  was 
bad :  sect.  14,  under  which  the  order 
was  made  in  effect,  applying  only  to 
cases  of  wilful  refusal  by  a  pawn- 
broker to  deliver  up  goods  actually  in 
his  possession :  and  that  the  justices 
should  have  made  an  order  under 
sect.  24,  which  empowers  them  to 
award  compensation  to  the  owner  if, 
^  in  the  course  of  any  proceedings** 
VOL.  u.  .3a 


under  the  Act,  they  shall  find  that  the 
goods  were  lost  ^  through  the  default, 
neglect,  or  wilful  misbehaviour**  of 
the  pawnbroker. 

Semble,  that  the  Court  had  power 
to  amend  the  order  to  one  in  accord- 
ance with  sect.  24,  under  stat.  20  &  21 
Vict.  c.  43.  *.  6. 

But,  as  in  such  case  the  appellant 
would  have  lost  his  right  of  appealing 
to  the  Quarter  Sessions,  under  stat. 
40  G.  3.  c.  99.  «.  35.,  the  Court 
remitted  the  case  to  the  justices. 
SkackeU  v.  Wetty  326. 

PLEADING. 
I.  Pleadings  on  equitable  grounds. 

1.  Bad  plea  on  equitable  grounds,  to 
action  on  Parliamentary  subscrip- 
tion contract,  against  subscriber  to 
projected  railwav  Company,  afler 
scheme  is  abandoned,  398.  Com-* 
pony,  L 

2.  Plea  on  equitable  grounds  to  action 
by  payee  against  maker  of  pro- 
missory note :  that  defendant  made 
it  as  surety  for  a  co-maker,  to 
plaintiff  *B  Knowledge,  and  that 
plaintiff  gave  time  to  the  co-maker, 
IS  good,  424.    BUls  of  Exchange^  I. 

3.  Inadmissibility  of  equitable  plead- 
ing in  common  law  action,  where 
defendant  simultaneously  sets  up 
in  equity  the  facts  pleaded. 

A  party  to  an  action  in  a  Court  of 
common  law  will  not  be  allowed  to 
plead  therein,  on  equitable  grounds, 
facts  which  he  has,  pending  the  action, 
set  up  in  a  Court  of  equity  as  en- 
titling him  to  relief,  in  proceedings 
instituted  there  with  reference  to  the 
subject-matter  of  the  action.  Schlum" 
berger  v.  Lister ^  S55. 

4.  Action  by  assignee  of  patent  for 
its  infringement.  Plea  of  license 
by  original  patentee  to  defendant^ 
to  use  It.  Replication  on  equitable 
grounds  that,  by  deed  contempo- 
raneous with  license  but  embracing 
additional  parties,  the  license  was 
qualified;   bad. 

Declaratioiji,  by  assignee  of  a  patent 
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for  improvemeots  in  machinery,  for 
its  infringement  by  defendaiit,  by 
making,  selling  and  counterfeiting  the 
patented  machines. 

Plea.  That  the  patentee  died  intes- 
tate while  the  patent  was  vested  in 
him;  that  his  administrator  granted 
by  deed  to  S.  jr  A..^  and  to  such  fter- 
sons  as  they  should  from  time  to  time 
license,  empower,  or  authorise  in  that 
behalf,  exclusive  liberty  and  license 
to  make,  use  nnd  vend  the  invention 
throughout  England  and  Walet^  Btr- 
unck'Upan-Tweedj  Scotiand  and  Ire- 
land;  that  S.  J-  A.  granted  and 
assigned  to  defendant  the  said  exclu- 
sive liberty  and  license ;  and  that  the 
alleged  infringement  was  an  exercise 
of  that  liberty  and  license. 

Replication,  on  equitable  grounds. 
That,  by  a  certain  other  deed  of  the 
same  date  as  the  deed  of  license  to 
S.  fc  il.,  and  made  between  the  admi- 
nistrator of  the  patentee  of  the  one 
part,  plaintiff  and  five  other  persons 
(nammg  them^  of  the  second  part,  and 
S,  if  A,  of  the  third  part,  reciting 
that,  by  arrangement  with  the  de- 
ceased patentee,  the  parties  thereto  of 
the  second  part  were  entitled  to  par- 
ticipate in  the  profits  to  be  derived 
from  the  patent ;  and  that  S,  ff  A. 
had  contracted  with  the  parties  of  the 
first  and  second  parts  for  the  absolute 
purchase  of  a  license  for  the  exclusive 
use  of  the  invention,  and  it  had  been 
agreed  that  the  said  (»ntract  should 
be  carried  out  as  thereinafter  ap- 
peared, and  that  tlie  covenants  there- 
mafter  contained  should  be  entered 
into ;  and  reciting  that,  in  part  per- 
formance of  the  said  contract,  the 
deed  of  license  to  S,  fc  A.  (being  the 
deed  in  the  plea  mentioned)  had  been 
executed :  it  was  witnessed,  in  pur- 
suance of  the  said  contract,  that  each 
of  the  parties  thereto  thereby  cove- 
nanted and  agreed  with  the  others  of 
them  that  S,  ^  A,  should  not  manu- 
facture machines,  under  or  by  virtue 
of  the  said  license,  for  sale  out  of 
Oreat  Britain  and  Ireland.  Of  all 
which  defendant,  before  the  granting 
and  assignment  of  the  said  license  by 
S.  ^  A,  to  him,  had  notice.  That 
aftei  wards,  by  deed  dated  30th  OctO' 
her,  1852,  between  S,  ffA,  of  the  first 
and  defendant  of    the  second  part, 


reciting  the  facts  above  sUted,  and 
that  8,  ^  A.  had  contracted  with 
defendant  to  assign,  and  had,  by  t 
deed  also  dated  30th  October,  1852, 
assigned,  to  him  the  said  license :  it 
was  witnessed  that  defendant  cove- 
nanted  with  S,  ^  A.,  inter  alia,  to 
observe  and  perform  the  covenant  by 
them  in  the  previous  deed,  not  to  ma- 
nufacture machines,  under  or  by 
virtue  of  the  license,  for  sale  out  of 
Oreat  Britain  and  Ireland:  and  to 
indemnify  S.  ^  A.  from  the  conse- 
quences of  the  non-observance  thereof. 
Averment  of  breaches  by  defendant 
of  the  covenant  in  question,  by  manu- 
facturing the  patented  machines  in 
England  for  sale  out  of  England  and 
by  the  sale  out  of  EngUmd  of  the 
patented  machines  and  parts  thereof. 

Demurrer.    Joinder  m  demurrer. 

Held,  that  the  replication  was  bad. 
That  the  license  to  S,  Sf  A.  and  the 
contemporaneous  deed  were  not  to  be 
read  as  one  deed,  and  that  therefore 
the  absolute  terms  of  the  former  were 
not  qualified  by  the  covenants  in  the 
latter.  That,  although  in  equity  de- 
fendant was  bound  by  those  cove- 
nants, a  Court  of  common  law  could 
not  do  complete  equity  between  all 
parties  in  the  matter,  having  no  juris- 
diction to  bring  before  it  the  ^se 
covenantees,  parties,  in  addition  to 
plaintiff,  to  the  said  contemporaneous 
deed,  or  to  restrain  possible  future 
actions  by  them  against  defendant. 
Schhmberger  v.  Lister,  870. 

n.  Bad  pleas  in  action  by  trustees  of 
projected,  but  abortive,  Company 
agamst  a  subscriber,  on  the  Parlia- 
mentary subscription  contract,  898. 
Company,  I. 

III.  Admissions  in  pleading,  by  defen- 
dant in  error  coram  nobis,  brought  to 
reverse  outlawry  on  final  prooess,  581. 
PratMce,  U.  1. 

POOR. 

I.  Settlement. 

1.  By  apprenticeship. 

Attorney*s  articled  clerk  gains  it  as 
such. 

An  attorney's  clerk,  articled  by  in- 
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denture,  is  an  apprentice  within  the 
meaning  of  sUt.  3  &  4  W.ffM.e.  11. 
M.  8. ;  and,  as  such,  gains  a  settlement 
under  that  statute  in  the  parish  in 
which  he  inhabits  while  servins  under 
his  articles.  St,  Panenu  ▼.  Ctaphanu 
742. 

2.  Of  minor.  Minor  emancipated  bj 
marriage,  but  not  hy  service  in 
Metropolitan  Police  Force. 

In  Afo^,  1845,  a  minor,  whose  father 
was  then  settled  in  5.,  leflhis  father's 
house  for  London,  with  his  father's 
consent,  and  entered  the  Metropolitan 
Police.  He  continued  to  live  in  Zoa- 
don  and  to  serve  in  the  Police  from 
that  time  till  JK/u^,  1846 ;  when,  being 
still  under  age,  he  married.  During 
the  whole  time  between  his  coming  to 
London  and  his  marriage,  he  might 
have  returned  to  his  fatiier's  house  to 
reside,  but  never  did  so.  At  La^ 
Day^  1846.  his  father  gained  a  settle- 
ment in  H.  Held,  that  the  son  was 
not  emancipated  until  his  marriage ; 
that,  consequentlj,  he  derived  from 
his  father  the  settlement  in  H,;  so 
that  the  son's  wife  and  children  were 
not  removable  to  S.  Regina  v.  Inha- 
hitanU  o/Selbome,  275. 

8.  By  estate. 

Wife's  derivative  settlement  from  hus- 
band. Tenancy  by  husband  to 
wife's  landlord  before  her  marriage. 

An  order  of  removal  of  the  pauper, 
a  married  woman,  from  the  respondent 
to  the  appellant  township,  was  appealed 
against  on  the  ground  that  she,  by 
derivative  settlement  from  her  hus- 
band, was  settled  in  a  third^  township 
by  estate  acouired  by  him  there, 
through  her.  Thereupon  a  case  was 
stated,  under  stat.  12  &  13  Vict,  c. 
45. «.  11.,  for  the  opinion  of  this  Court 
on  the  following  facts. 

The  appellant  township  was  the 
settlement  of  the  paupers  husband 
before  marriage.  Isefore  and  at  the 
time  of  the  marriage,  the  pauper 
rented  a  cottage  in  IT.,  the  third 
township,  at  Is.  a  week.  From  and 
after  the  marriage,  her  husband  re- 
sided with  her  in  the  cottage  for  seven 

3q2 


years ;  during  which  he  paid  the  said 
weekly  rent,  and  since  which  he  had 
gained  no  other  settlement. 

Upon  these  facts,  held:  That  the 
pauper's  settlement,  through  her  hus- 
band, was  in  JET. :  for  that  he,  by  the 
marriage  and  residence  in  the  cottage 
for  forty  days  thereafler,  acquired  a 
settlement  by  estate  in  H.  in  right  of 
his  wife,  her  tenancy  from  week  to 
week  having  vested  in  him  by  the 
marriage;  and,  though  then  determin- 
able, not  having  been  determined 
within  the  forty  days.  That  a  deter- 
mination of  the  wife's  tenancy  and  the 
commencement  of  a  new  one  by  the 
husband,  could  not  be  presumed  from 
the  fact,  consistent  with  either  tenancy, 
that  he,  after  the  marriage,  paid  the 
rent ;  and  that  the  actual,  though  at 
the  time  of  the  marria£;e  uncertain, 
continuance  of  the  wife^  estate  for 
forty  days  after  the  marriage,  was 
sufficient  for  the  purposes  of  Uie  set- 
tlement. Regina  v.  InhabikmU  of 
ITkomUm,  788. 

4.  By  residence. 

Relief  to  father,  after  five  years'  resi- 
dence. Retention  by  him  and  his 
unemanoipated  children,  living  with 
him,  of  the  status  of  irremovability. 
Stat.  9  &  10  Vict,  c.  66.  «.  1.  Re- 
tentlon  of  such  status  by  child,  after 
death  of  parents. 

In  1855,  the  pauper's  father  and 
mother  went  to  reside  at  J?.,  and  they 
both  continued  to  reside  there  till 
July,  1847.  The  pauper  was  born 
there  in  January,  1 844.  In  July,  1 847, 
the  mother  became  chargeable  to  E,, 
as  a  lunatic,  and  was  removed  to  an 
asylum  at  B,  In  September,  1849,  an 
order  was  made  by  justices,  adjudg- 
ing the  mother's  settlement  to  be  in 

5,  After  remaining  in  the  asylum, 
at  the  charge  of  S,,  for  several  years, 
she  was  removed  to  the  workhouse  in 
S,,  and  was  maintained  there  by  S., 
as  a  lunatic,  till  her  death  in  October, 
1 858 .  The  pau(>er  continued  to  reside 
with  her  father,  in  JE,,  from  her  birth 
till  his  death,  in  December,  1857  ;  and, 
after  his  death,  she  remained  there 
till  February,  1 858,  when  she  became 
chargeable  to  J^.    In  December,  1658, 
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an  order  was  maclf  for  her  removal  to 
S,,  which  was  quaphed,  on  appeal,  bj 
an  order  of  Sessions.  Held,  confirm- 
ing the  order  of  Sessions,  that  the 
pauper  was,  by  stat.  9  &  10  Vict.  c. 
66.,  irremovable  from  JS. ;  for  that 
the  relief  afforded  to  her  father  by  the 
maintenance  of  her  mother  did  not 
deprive  him  of  the  status  of  irremova- 
bility from  JE.  which  he  had  previously 
acquired ;  that  that  status  was  com- 
municated to  the  pauper,  and  that  she 
retained  it  at  the  date  of  the  order  of 
removal.  Regima  v.  JnhabUaniU  of  El- 
vet,  366. 

5.  Of  pauper  lunetic. 

i.  Order  of  justices  adjudging,  under 
Stat,  16  &  n  Vict,  c,  97.  ».  97.,  on 
whom  to  be  made.  Amendment  of 
such  order  by  Quarter  Sessions, 
under  sect.  113. 

By  Stat.  16  &  17  Vict,  e.  97.  #.  97., 
an  order  of  justices,  adjudicating  the 
settlement  of  a  pauper  lunatic,  is  to 
direct  payment  of  the  expenses  of 
his  maintenance  &c.  to  be  made 
by  the  guardians  of  the  parish  of 
settlement,  if  it  be  a  parish  under 
a  board  of  guardians ;  if  not,  by  the 
overseers.  Sect.  1 08  gives  an  appeal 
to  the  Quarter  Sessions  against  such 
an  order ;  and  sect.  US  empowers  the 
Sessions,  at  the  hearing  of  tne  appeal, 
to  amend  any  omission  or  mistake  in 
the  drawing  up  of  the  order,  if  satis- 
fied that  enough  was  in  proof  before 
the  justices  making  it  to  haye  autho- 
rizea  them  to  have  drawn  it  up  cor- 
rectly. 

L.  was  a  parish  in  which,  under  a 
Local  Act,  the  rector,  churchwardens 
and  overseers,  together  with  twenty - 
one  other  persons  elected  in  pursuance 
of  the  Act,  were  constituted  the  select 
vestry  of,  and  the  board  of  guardians 
for,  L, 

An  order  of  justices  made  under 
Stat.  16  &  17  Vict.  c.  97.  s.  97.,  ad- 
indging  the  settlement  of  a  pauper 
Junalic  to  be  in  £.,  directed  payment 
of  the  expenses  of  his  maintenance 
&c.  to  be  made  by  the  churchwardens 
and  overseers  of  L, ;  and  was  served 
on  the  overseers.  On  an  appeal  by 
the  overseers  to  the  Quarter  Sessions 


afj^ainst  this  order,  the  Sessions  amended 
the  order  by  substituting  in  it  the 
word  ** guardians**  for  the  words 
"  churchwardens  and  overseers.** 

Held,  that  the  order  of  justices  was 
bad,  being  directed  to  and  served 
upon  a  body  distinct  from  the  guar- 
dians of  Z.,  and  not  upon  the  guardians 
of  Z.  under  a  misnomer. 

Held,  further,  that  the  Sessions  had 
not  power,  under  sect.  113,  to  amend 
the  order  as  stated;  the  amendment 
making  the  order  a  new  one,  and  upon 
new  parties  who  were  not  before  the 
Sessions.  Regina  v.  InhabOanU  of 
Liverpool,  687. 

ii.  Order  of  justices  under  stat.  16  & 
17  Vict.  c.  97.  «..  98.,  adjudging  the 
lunatic  chargeable  to  the  county  in 
which  he  is  found,  is  not  nnaL 
Subsequent  order,  on  application  of 
such  county,  under  sect.  99. 

An  order  of  justices,  under  stat. 
16  &  17  Vict.  c.  97.  s.  98.,  Obtained  at 
the  instance  of  the  parish  by  which  a 
pauper  lunatic  has  been  sent  to  an 
asylum,  and  adjudging  him  to  be 
chargeable  to  the  county  in  which  he 
is  found,  on  the  ground  that  he  is  not 
settled  in  that  parish,  and  that  his 
parish  of  settlement  cannot  be  ascer- 
tained, is  an  interim  and  not  a  final 
order.  The  county  is,  thereibre,  not 
estopped  by  submission  to  it  from 
afterwards  obtaining  orders  of  justices 
under  sect.  99,  adjudginjjr  the  pauper 
to  be  settled  in  the  parish  which  ob- 
tained the  first  order,  and  requiring 
that  parish  to  pay  for  his  future  main- 
tenance. Churchwardeiu  ifc.  of  AH 
Saints,  Poplar,  v.  Clerk  of  Peace  for 
Middlesex,  829. 

6.  By  being  charged  with  and  paying 
parochiafrates. 

i.  Intention  on  part  of  parish  officers  to 
charge  the  pauper  with  the  rates 
paid,  must  be  shewn.  Stats.  35  0. 8. 
c.  101. ;  3  ^  4  IF.  4-  If.  c.  11. «.  6. 

Notwithstanding  stat.  35  G.  3.  e. 
101.,  it  is  necessary,  in  order  to  esta- 
blish that  a  settlement  has  been  gained 
by  a  pauper,  under  stat.  3  &  4  W.Sr 
M,  e.  11.  «.  6.,  by  being  chaiged  wiUi 
and  paying  j^arochial  rates,  to  shew 
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an  intention  to  charge  him  with  the 
rates,  on  the  part  of  the  officers  of  the 
parish  in  which  the  settlement  is 
allied  to  have  been  gained. 

P.wBB  married  in  1825.  In  1833 
his  wife  left  him,  and  went  to  live  at 
M,  In  November,  1841,  she  became 
entitled,  in  possession,  to  a  freehold 
house  in  M.,  which  she  occupied 
thenceforth  until  P.  became  charge- 
able as  after  mentioned.  She  was, 
by  her  married  name,  from  time  to 
time  rated  to  and  paid  (he  poor  rate 
in  3f.,  in  respect  of  this  house,  on  an 
assessment  of  upwards  of  10/.  jearlj 
value;  being  described  in  the  rate 
book  as  both  owner  and  occupier.  In 
Jifjitf,  1842,  P,  came  to  ilf ,  and  re- 
sumed cohabitation  with  his  wife,  but 
left  her  again  in  the  following  October, 
and  neTer  afterwards  returned.  A 
poor  rate  made  in  M,  before  June, 
1842,  was  paid  by  P.*s  wife  while  he 
was  living  with  her  there.  After  his 
departure  in  October,  1842,  the  wife 
continued  to  be  rated  and  to  pay  the 
rates,  as  before,  in  M.  The  parisli 
officers  ofM,  never  dealt  with  or  re- 
cognized P,  as  a  rate  payer,  in 
January^  1 859,  P.,  who  till  then  had 
been  supported  by  his  wife,  became 
chargeable  as  a  pauper  lunatic  in  W. 

On  a  case  stated  setting  out  these 
facts,  and  giving  the  Court  power  to 
draw  inferences  of  fact :  held,  that  P, 
had  not  acquired  a  settlement  in  AT. 
under  stat.  3  &  4  fF.  ^  Jf.  c.  11.  *.  6. 
Begina  v.  Inhabitants  of  St.  Anne, 
Westminster,  485. 

ii.  What  payment  sufficient.  Favment 
of  any  one  distinct  parochial  rate. 
Stat.  3  &  4  IT.  a-  Jf.  c.  11.  #.  6. 

Stat.  3  &  4  W.  i-  M.  c.  11.  *.  6. 
enacts,  "  that  if  any  person  who  shall 
come  to  inhabit  in  any  town  or  parish" 
*'  shall  be  charged  with  and  pay  bis 
share  towards  the  public  taxes  or 
levies  of  the  said  town  or  parish"  he 
shall  gain  a  settlement  there,  though 
he  has  given  no  such  written  notice  of 
his  having  come  to  inhabit  there  as 
the  Act  elsewhere  requires. 

A,  rented  and  occupied  a  house  in 
jB.,  a  township,  wholly  within  the 
borough  of  Z.,  from  September  1857  to 
November  1858.    Only  one  poor  rate 


in  each  year  was  made  by  the  over- 
seers of  ^ .  In  1857,  it  was  made  in 
March  for  the  ensuing  year ;  and  the 
then  occupier  of  the  house  was  assessed 
to  it,  and  paid  the  whole  amount  as- 
sessed. In  1858,  it  was  made  in  April 
for  the  year  then  ensuing,  and  A.  was 
assessed  to  it  in  1  /.  4s.,  of  which  sum 
(the  whole  of  which  was,  in  the  first 
instance,  demanded  of  him)  he  ulti- 
mately paid  only  14«.,  the  calculated 
proportion  for  the  period  of  his  occu- 
pation  subsequent  to  the  making  of 
the  rate.  The  house  remained  unoc- 
cupied from  the  time  A,  quitted  it 
until  after  the  making  of  the  next 
poor-rate.  In  AprH,  1 858,  the  town 
council  of  £.,  under  The  Municipal 
Corporations  Acts,  5  &  6  TF.  4.  c.  76. 
s.  92.  and  7  fF.  4  &  1  Vict,  c,  81.  #.  1 ., 
made  a  watch-rate  for  Z.  for  the  year 
ending  Ist  March,  1859,  and  ordered 
the  overseers  of  JE.  to  levy  and  collect 
the  proportion  thereof  payable  by  the 
parts  of  £,  liable  thereto,  bv  a  pound- 
rate  upon  the  owners  of  all  rateable 
property  within  those  parts,  and  to 
exempt  from  the  rate  such  parts  of 
E,  as  were  more  than  two  hundred 
yards  distant  from  any  street  or  con- 
tinuous line  of  houses  which  were  re- 
guhirly  watched  within  the  borough 
under  the  provisions  of  The  Municipal 
Corporations  Acts.  The  overseers  of  J?, 
levied  and  collected  the  rate  in  pur- 
suance of  the  order.  A.  was  one  of  the 
occupiers  whom  they  assessed  to  it, 
and  he  paid  the  whole  amount  assessed. 
Held,  first,  that  A,  did  not  gain  a 
settlement  in  £.,  under  stat.  3  &  4 
W,  &-  M.c.  II.  s.  6.,  by  his  payment 
of  the  poor-rate,  not  having  paid  the 
whole  of  the  amount  of  it  with  which 
he  was  charged.  Secondly,  that 
nevertheless  he  did  gain  that  settle- 
ment by  his  payment  of  the  watch- 
rate;  for  that  the  statute  is  satisfied 
by  the  payment,  by  an  inhabitant  of  a 
parish,  of  his  share  towards  any  one 
distinct  public  tax  or  levy  of  the 
parish  with  which  he  is  charged,  as 
such  inhabitant,  by  the  parish  officers, 
and  that  (Crompton  J.  aubitante  as  to 
this)  the  watch -rate  was  such  a  public 
tax  or  levy  of  E,,  though  parts  of  ^. 
might  be  exempt  from  it.  Everton 
V.  South  Stoneham,  771. 
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II   Remoyal. 

1.  Borough,  having  separate  Court  of 
Quarter  Sessions,  when  and  when 
not  liable  to  pay  expenses  of  re- 
moval from  it  to  an  asylum  of  pauper 
lunatic  of  unascertained  settlement. 
Stats.  5  &  6  TF.  4.  c.  76.  «.  117.; 
18  &  19  Vict.  c.  105.  s.  14. 

Under  stat.  18  &  19  Vict.  c.  105.  *. 
14.,  if  lunatics  whose  settlement  can- 
not be  ascertained  are  sent  to  an  asy- 
lum  from  a  boroufrh  having  a  separate 
Court  of  Quarter  Sessions,  the  borough 
is  liable  to  the  expenses  if  it  does  not 
contribute  to  the  county  rate  under 
Stat.  5  &  6  TF.  4.  c.  76.  s.  117^  and  is 
not  liable  if  it  does  so  contribute. 

By  the  Court  of  Exchequer  Cham- 
ber, affirming  the  judinnent  of  the 
Court  of  Queen*s  Bench.  Regina  v. 
Bacchus,  181. 

2.  Entry  and  respite  of  appeal  a^nst 
order  of  removal,  wnere  neither 
notice  of  trial  nor  grounds  of  appeal 
are  served  before  the  next  prac- 
ticable Sessions.  Adjournment  of 
hearing,  by  Sessions. 

An  order  of  removal  was  served  on 
Idth  September,  1858,  and  notice  of 
appeal  served  on  2d  October,  1858. 
By  the  rules  of  practice  at  the  Ses- 
sions, ten  clear  aays*  notice  of  trial 
was  reauired  to  be  f^iven  by  appel- 
lants. No  notice  of  trial,  nor  srounds 
of  appeal,  were  served  before  Uie  next 
Quarter  Sessions,  which  were  held  on 
18th  October,  1858.  At  these  Ses- 
sions appellants  entered  and  respited 
their  appeal.  On  18th  December, 
1858,  appellants  served  a  notice  of 
trial  of  the  appeal  at  the  Quarter 
Sessions  held  on  4th  January,  1859, 
accompanied  with  a  statement  of  the 
grounds  of  appeal.  The  appeal  was 
heard  at  the  Jaxuary  Sessions,  and 
the  order  of  removal  was  quashed. 

Held,  that  the  Sessions  had  juris- 
diction to  adjourn  the  hearing  of  the 
appeal  from  the  October  to  the  January 
Sessions :  but  that,  as  the  appellants 
had  had  time  to  bring  on  the  trial  of 
the  appeal  at  the  October  Sessions,  the 
better  course  would  have  been  to  re- 
fuse an  adjournment.  Begina  v.  /n- 
habitants  of  Skircoat,  \%S, 


8.  Jurisdiction  of  justices,  under  stat. 
ZSt  O.  8.  e.  101.  9.  2.,  to  suspend 
execution  of  order  of  removal,  on 
ground  of  pauperis  inability  to 
travel ;  when  to  be  exereiaed. 

By  sUt  85  O.  8.  e.  101.  «.  2.,  <«  in 
case  any  poor  person  shall  **  **be 
brought  Wore  any  "  **  justices  "  •*  for 
the  purpose  of  being  removed  from** 
his  place  of  sojourn  *'  by  virtue  of  any 
order  of  removal,**  **and  it  shall  ap- 
pear to  the  said**  '^  justices  that  inch 
poor  person  is  unable  to  travel,  by 
reason  of  sicicness  or  other  infirmitv, 
^  the  **  *' justices  makins  such  order 
of  removal  **  are  required  and  autho- 
rized to  suspend  the  execution  of  the 
same,  until  satisfied  that  it  can  be 
executed  without  danger  to  the  per- 
son to  be  removed ;  and  the  suspension 
is  to  be  indorsed  on  the  order  of  re- 
moval. 

Held,  dissentiente  Wighimtm,  J., 
that  under  this  statute  the  suspensioa 
of  the  execution  of  an  order  of  re- 
moval of  a  pauper  can  only  be  made 
by  the  iustices  at  the  same  time  as 
the  order  of  removal  itself;  the  jus- 
tices beinff,  after  that  time,  functi 
officio.  Regina  ▼•  Inhabiiant*  of 
Lkmltechid,  580. 

m.  Jurisdiction  of  magistrate  to  enter- 
tain application  by  mother  of  bastard 
for  affiliation  order  on  putative  father, 
who  has  contracted  to  make  her  an 
allowance  for  its  support.  Stat.  7  &  8 
Vict.  c.  101.  M.  3.  5.  Such  contract 
not  illegal.  Duty  of  magistrate  to 
take  it  into  consideration. 

Stat.  7  &  8  Vua.  c.  101.  $.  8.  enacts 
that,  upon  the  hearing  bv  justices  of  a 
sumn\ons  taken  out  by  the  mother  of  a 
bastard  child  against  the  putative 
father,  the  justices  "  may  "  "  if  they 
see  fit,  having  r^ard  to  all  the  cir- 
cumstances of  the  case,**  make  an 
order  for  the  payment  by  the  putative 
father  to  the  mother  of  a  weexly  sum 
not  exceeding  2<.  6«f.  Sect.  5  alludes 
to  this  order  as  an  **  order  for  the 
maintenance  or  support  of**  the  **•  bas- 
tard child,*'  and  provides  for  the  pay- 
ment of  the  weexly  sum  to  a  person 
to  be  appointed  by  the  justices,  instead 
of  to  tne  mother,  in  case  of  her  death. 
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lunacy,  imprisonment,  or  sentence  to 
transportation. 

At  the  hearing  by  a  Metropolitan 
Police  Magistrate  of  an  application 
bj  respondent,  the  mother,  against 
appellant,  the  putative  father,  of  a 
bastard  child,  for  an  order  under 
sect.  8,  it  appeared  that,  prior  to  the 
application,  appellant  had  contracted 
with  respondent  to  pay  her  5s,  per 
week  for  the  support  of  the  child,  had 
performed  this  contract  for  some  time, 
and  had  then  paid  respondent  in  ad- 
yance  for  another  two  years,  of  which 
a  year  and  a  half  were  still  unexpired. 
At  the  time  of  making  the  payment 
in  advance,  he  had  also  paid  her  the 
further  sum  of  10/.,  in  consideration 
of  which  she  had  then  agreed  to  release 
him  from  all  further  payments  in  re- 
spect of  the  child. 

The  magistrate,  bein^  of  opinion 
that  the  contract  was  void  in  law,  and 
ought  not  to  be  taken  into  considera- 
tion, made  an  order  for  the  payment 
of  2s,  6d,  weekly  to  respondent  by 
appellant. 

On  appeal,  held,  first,  that  the  con- 
tract was  not  void  in  law ;  but  that 
neither  it  nor  the  release  were  a  bar 
to  the  magistrate's  jurisdiction  to 
make  the  order,  sucn  order  being, 
under  the  statute,  for  the  benefit  of 
the  child,  and  not  of  respondent  ex- 
clusively. Secondly,  that  the  magis- 
trate, in  exercising  his  discretion 
whether  or  not  to  make  the  order, 
ought  to  have  taken  the  contract  into 
consideration  as  one  of  the  circum- 
stances of  the  case ;  which  was  ac- 
cordingly remitted  to  him  for  the 
Surpose  of  his  doing  so.  FoUit  v. 
loetzow,  730. 

PORT. 

Liability  to  poor-rate  of  anchorage  and 
beaconage  tolls  paid  by  ships  entering, 
230.    jRcite,  I.  I.ii. 

PRACTICE. 
I.  New  trial. 

After  verdict  of  not  guilty  on  indict- 
nient  for  obstructing  a  highway  ; 
when  not  granted. 


After  a  verdict  of  not  guilty  upon 
an  indictment  for  obstructing  a  high- 
way, a  new  trial  will  not  be  (granted 
on  the  ground  that  the  verdict  was 
against  evidence  ;  although  the  Judg^e 
who  tried  the  case  reports  that  he  is 
dissatisfied  with  the  verdict.  Regina 
▼.  Johnson^  613. 

II.  Error. 

1.  Error  coram  nobis  to  reverse  out- 
lawry on  final  process.  Appearance 
by  plaintiff  in  error  in  person.  Ad- 
missions by  defendant,  in  pleading. 

It  is  sufficient  for  the  plaintiff,  in  a 
writ  of  error  coram  nobis  to  reverse 
outlawry  upon  final  process,  to  appear 
in  person  by  the  writ  to  assign  error ; 
it  is  not  necessary  that  he  should  ap- 
pear in  person  at  the  subsequent 
stages  of  the  proceedings. 

The  defendant  in  error  having 
pleaded  a  joinder  in  error  to  such  a 
writ,  by  which  the  plaintiff  in  error 
purported  to  appear  in  person  ;  held, 
that  defendant  bad  thereby  precluded 
himself  from  afterwards  applying  to 
set  aside  the  proceedings,  on  the 
ground  that  the  plaintiff  in  error  had 
not  in  fact  appeared  in  person  by  the 
writ. 

The  plaintiff  in  error  coram  nobis 
assigned,  as  error,  that  he  was  beyond 
seas  when  the  exigent  was  issued, 
and  the  defendant  in  error  pleaded  in 
nullo  est  erratum  to  the  writ.  Held 
that,  the  ground  assigned  as  error  not 
being  disputed,  the  plaintiff  in  error 
was  entitled,  as  of  right,  to  judgment 
of  reversal  of  the  outlawry ;  and,  be 
having  appeared  in  person  by  the  writ, 
the  Court,  on  the  prayer  of  counsel 
on  his  behalf,  pronounced  judgment, 
reversing  the  outlawry,  and  refused 
to  suspend  it  until  he  should  have 
satisfied  the  original  judgment  debt. 
Smith  y.  Bromley,  5Sl. 

2.  Error  does  not  lie  on  special  case 
stated  by  arbitrator  unaer  sect.  5 
of  The  Common  Law  Procedure 
Act,  1854;  890.  Common  Law 
Procedure  Acts,  II. 

III.  Security  for  costs.     Costs,  III. 
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PRESENTMENT. 

Of  iDflufficiency  of  county  bridge,  877. 
County  Bridge. 

PRINCIPAL  AND  AGENT. 

L  Yaliditj  of  notice  to  agent  of  attorney 
of  execution  creditor,  employed  to 
put  in  fi.  fa.  on  goods  of  execution 
debtor,  of  act  of  bankruptcy  committee 
by  execution  debtor,  116.  Bankrupt 
and  InMolventy  L  2. 

11.  Non-liability  as  principala,  on  char- 
terparty  partly  written  and  partly 
printed,  which  mentions  ^'charterers 
throughout  the  printed  portions,  of 
agents  for  a  named  individual  char- 
terer, made  parties  to  and  signing 
the  cbarterparty  as  such. 

A  charterparty,  made  in  London^ 
between  plaintiff,  shipowner,  and 
defendants,  «« as  agents  to  Samuel 
Fergtuon^  of  Anamaboe,  merchants 
and  charterers,"  was  signed  "for 
Dr  (plaintiff)  "owner,  H.  O.  as 
'  agent.  For  Samuel  Ferguson,  Esq., 
of  Anamaboe,  O.  brothers,"  (defen- 
dants), "as  agents."  The  charter- 
party  was  parUy  written  and  partly 
printed,  the  words  "  merchants  and 
"  charterers"  being  printed,  and  in 
the  plural,  throughout  it.  Defendants, 
merchants  in  London^  acted  in  Eng^ 
land  as  agents  for  Ferguson^  a  native 
of  Africa^  and  residing  at  Anamaboe 
m  that  country.  By  the  charter- 
party,  plaintiffs  ship  was  chartered 
for  a  voyage  from  London  to  Africa 
and  back,  and  freight  was  made  pay- 
able on  delivery  of  the  return  cargo. 

Held,  that  defendants  were  not 
personally  liable,  as  principals,  on  the 
cbarterparty. 

Judgment  affirmed  in  the  Exche- 
quer Chamber.  Deslandes  v.  Oreeoru^ 
602.  *    ^ 

PRINCIPAL  AND  SURETY. 

I.  Pressure  by  surety  |for  rejmyment  of 
money  borrowed,  on  principal  abont 
to  become  bankrupt,  prevents  the 
return  of  the  money  by  principal  to 


the  creditor  from  being  a  fraudulent 
preference,  29.  Banknipt  and  lusol" 
vent,!.  1. 

II.  Discharge  of  soretj. 

1.  Inequity. 

Equitable  plea  to  action  by  payee 
against  maker  of  promissory  note, 
that  defendant  made  the  note,  to 
plaintifTs  knowledge,  as  soret^ronlv 
for  a  co-maker,  and  that  pUuntin, 
without  defendant's  consent,  gave 
time  to  the  co-maker;  is  good. 
Grounds  of  the  surety's  discharge  in 
equity,  424.  BiOi  of  Exckangej  L 

2.  At  law. 

Surety  for  poor-rate  collector  when 
not  discharged  by  transfer  of  prin- 
cipal to  collectorship  of  fresh 
district. 

Bj  an  order  of  the  Poor  Law  Com- 
missioners plaintiffs,  guardians  of  a 
Union,  were  directed  to  appoint  col- 
lectors of  the  poor-rates  of  such  of 
the  several  parishes  in  the  Union  as 

1>laintiffs  mignt  deem  to  require  a  col- 
ector ;  and  every  person  appointed  a 
collector  was  required  to  give  security 
for  the  due  performance  of  the  duties 
of  his  office.  In  the  interval  between 
this  order  and  the  passing  of  stat. 
13  &  14  Vict,  c.  99.,  which  regulates 
the  collection  of  poor-rates  assessed 
upon  the  owners  of  small  tenements 
in  parishes,  plaintiffs,  in  pursuance  of 
the  order,  appointed  several  persons 
as  collectors  of  the  poor-rates  of  P., 
one  of  the  parishes  in  the  Union. 
Subsequently  to  that  Act,  and  to  its 
adoption  bv  the  parish  of  P.,  plaintiffs 
determined  to  appoint  an  additional 
collector ;  and,  one  of  those  originally 
appointed  havine  resigned,  advertised 
tnat  they  were  about  to  appoint  "  two 
persons  to  be  collectors  of  the  poor- 
rates  of  the  parish  of  P.,  to  one  of 
whom"  would  "  be  assigned  a  collec- 
tion of  such  rates  from  the  owners  of 
small  tenements."  TT.,  in  answer  to 
the  advertisement,  sent  in  the  follow- 
ing written  application:  "There being 
two  collectors  of  poor-rates  about  toM 
appointed  for  the  parish  of  P.,  may  I" 
"  offer  myself  as  a  candidate  for  one 
of  them?"  Plaintiffs  afterwards 
elected  W.  and  another  person,  by  a 
resolution  which  declared   that  the 
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latter  was  elected  in  the  place  of  the 
retiring  collector,  and  W.  for  the  pur- 
pose or  collecting  the  rates  from  the 
owners  of  small  tenements.  Both 
appointments  were  approved  of  by 
the  Poor  Law  Board.  Defendant 
then  executed  a  bond  as  surety  for  W.^ 
which,  after  reciting  the  order  of  the 
Poor  Law  Commissioners,  and  that 
W.  had  been  **  duly  appointed  to  be 
a  collector  under  the  said  order,**  was 
conditioned  for  the  faithful  discharge 
by  W,  of  his  duties  **  during  his  con- 
tinuance in  the  said  office  of  collector.** 
W.  entered  on  his  duties,  and  for  some 
years  collected  the  poor-rates  assessed 
upon  the  owners  of  small  tenements 
in  P.  One  of  the  previously  ap- 
pointed collectors,  who  collected  all 
the  poor-rates  in  Z.,  a  district  of  P., 
then  resigned,  and  plaintiffs,  on  TF.*s 
application,  transferred  him  to  that 
district.  No  new  bond  was  then 
executed.  W,  afterwards  committed 
defalcations,  in  respect  of  which  plain- 
tiffs now  sued  defendant,  as  surety, 
upon  the  bond  executed  by  him. 

Held,  that  defendant  was  liable; 
for  that  TF.  was  appointed,  in  the  first 
instance,  as  collector  of  the  poor-rates 
of  P.  generally,  not  of  the  poor*  rates 
payable  by  the  owners  of  small  tene- 
ments in  P.  exclusively ;  so  that  his 
transfer  to  the  Z.  district  was  not  an 
appointment  of  him  to  a  fresh  office, 
or  such  an  alteration  in  his  duties  as 
to  discharge  his  surety  from  further 
liability.  Uuardians  of  Portsea  Island 
Union  v.  Whillier,  755, 


PUBLIC  HEALTH  ACT,  1848. 

(11  &  12  Vict.  c.  68.) 

I.  Sects.  86, 135.  Obligation  of  justices 
to  issue  distress  warrant  to  enforce 
special  district  rate  good  on  its  face 
and  unappealed  against.  Appeal 
against  rate  lies  only  to  Sessions. 

At  the  hearing,  by  justices,  of  a 
summons  taken  out  by  appellants 
against  respondent,  for  non-payment 
of  a  special  district  rate  to  which  he 
had  been  assessed  by  appellants,  a 
Local  Board  of  Health,  under  The 


Public  Health  Act,  1848,  11  &  12 
Vict.  c.  63.  s.  86.,  it  appeared  that  the 
rate  was  good  on  the  face  of  it,  and 
had  not  been  appealed  against ;  and 
that  respondent  nad  failed,  after  due 
demand,  to  pay  it.  Respondent,  how- 
ever, contended  that'  the  rate  wa?  bad, 
on  the  ground  that  it  was  made  in 
order  to  pay  off  money  borrowed  by 
appellants  for  the  execution  of  works 
not  of  a  permanent  nature  ;  whereas, 
under  sect.  86  of  the  Act,  special  dis- 
trict rates  may  be  made,  and,  under 
sect.  107,  money  may  be  borrowed,  in 
respect  of  such  works  only.  It  further 
appeared  that  the  Greneral  Board  of 
Health  had  consented  to  the  borrow- 
ing of  the  money  by  appellants  on  the 
credit  of  the  special  district  rates,  for 
the  execution  of  the  works  in  question ; 
and  had  declared  themselves  satisfied 
that  the  works  were  of  a  permanent 
nature. 

The  justices  declined  to  issue  a 
distress  warrant  to  enforce  the  rate ; 
and  stated  a  case,  under  stat.  20  & 
21  Vict,  c,  43.,  for  the  opinion  of  this 
Court  whether,  under  the  circum- 
stances, they  ought  to  have  done  so. 

Held,  that  the  justices  were  bound 
to  have  issued  the  warrant,  the  rate 
being  good  on  its  face  and  unappealed 
against,  and  respondent's  objection,  if 
well  founded,  being  ground  for  an 
appeal  asrainst  it,  under  sect.  135  of 
The  Public  Health  Act,  to  the  Quarter 
Sessions,  which  alone  had  jurisdiction 
to  decide  on  the  validity  of  the  rate. 
Luton  Local  Board  of  nealth  v.  Davis^ 
678. 

IL  Sect.  135.  Exclusive  jurisdiction 
of  Quarter  Sessions  to  hear  appeal 
against  rates  made  under  the  Act, 
420,  678.    Appeal^  L  2.    And  see  I. 

QUARTER  SESSIONS. 

I.  Appeal  to.    Appeal^  II. 

II.  Amendment  by,  of  order  of  justices 
adjudicating  settlement  of  pauper 
lunatic,  687.    Poor^  I.  5.  i. 

III.  Adjournment  by,  of  hearing  of  ap- 
peal against  order  of  removal,  185. 
Poor,  II.  2. 
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RAILWAYS  CLAUSES  CONSOLI- 
DATION ACT,  1845. 

(8  &  9  Vict.  c.  20.) 

Sect.  114.  Penalty  under,  not  incurred 
by  careless  ase  on  railway  of  engine 
constructed  so  as  to  consume  its  own 
smoke. 

The  Railways  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vid.  c.  20.), 
sect.  114,  enacts  that  "every  locomo- 
motive  steam  engine  to  be  used  on  the 
railway  shall,  if  it  use  coal  or  other 
similar  fuel  emitting  smoke,  be  con- 
structed on  the  principle  of  consuming 
and  so  as  to  consume  its  own  smoke  ; 
and  if  any  engine  be  not  so  constructed 
the  Company  or  party  using  such 
engine  shall  forfeit  5L  for  every  day 
during  which  such  engine  shall  be 
used  on  the  railway .** 

Held,  that  a  penalty  is  not  incurred 
under  this  section,  unless  the  endne 
using  smoke-emitting  fuel  is  so  defect- 
ively constructed  as  to  be  incapable  of 
consumiuff  its  own  smoke,  though 
used  with  proper  care;  that,  con- 
sequentl;^,  no  penalty  attaches  where 
the  enffine,  tnough  properly  con- 
structed on  the  principle  or  consuming 
its  own  smoke,  is  so  carelessly  used 
on  a  railway  as  to  emit  instead  of 
consume  its  smoke.  Manchestttr,  She/' 
Jield,  j^.,  Railway  Company  v.  Wood, 
344. 

RATE. 

I.  Poor-rate. 

1.  Principles  of  rateability. 

i.  Rateability^  of  pier  leading  from 
bank  of  a  river  into  the  river,  in  a 

Earish  coming  down  as  far  as  the 
ank  of  the  river. 

Where  a  parish  comes  down  as  far 
as  the  bank  of  a  river,  there  is  a  prima 


iacie  presumption  that  the  parish 
extends  as  far  as  the  middle  of  the 
river.  A  pier  leading  from  the  river's 
bank,  in  such  a  parish,  into  the 
river,  beyond  the  low  watermark,  and 
consisting  of  a  fixed  platform,  sup* 
ported  on  piles  commencing  within 
two  or  three  inches  from  the  bank, 
and  a  floating  barge,  moored  close  to, 
but  not  attached  to,  the  platform,  is 
to  be  held,  in  the  absence  of  evidence 
to  rebut  the  presumption,  as  being 
within  the  parish.  And  such  pier  b 
rateable  to  the  poor-rate.  Me&aaum 
T.  Sinclair,  53. 

ii.  Rateability  of  anchorage  and  bea- 
conage tolls  paid  bv  ships  entering 
a  port,  in  the  parish  and  townships 
on  the  port.  Principle  on  which 
such  toliis  should  be  rated. 

The  port  of  S,  extends  from  the 
bar  at  the  mouth  of  the  river  W.  and 
low  water  mark  of  the  sea,  about  eight 
miles  up  the  river.  It  includes  so 
much  of  the  river  as  is  within  those 
limits.  A  parish  and  several  town- 
ships are  situated  on  the  shores  of  the 
port,  their  respective  river  frontages 
extending  us^ue  ad  medium  filam 
aqusB.  The  Bishops  of  D.  (the  then 
owners  of  the  whole  soil  and  freehold 
of  the  port  below  low  water  mark  on 
each  side  of  the  river),  their  lessees 
or  officers,  set  up  beacons,  placed, 
fixed  and  maintained  mooring-buoys, 
posts  and  rings,  and  did  other  works 
within  the  port  for  the  use  and  benefit 
of  ships  resorting  thither,  down  to  the 
passing  of  stat.  3  0.l,e,  iii.,  by  which 
(Commissioners  were  appointed  for  the 
river  TF.,  who  have  since  had  the 
entire  control  of  the  port,  its  beacons 
and  moorings.  The  soil  of  the  port 
between  high  and  low  water  mark  is, 
in  si»me  parts,  owned  by  adjacent  land 
owners.  From  time  immemorial,  tolls 
called  *' anchors^  and  beaconage,** 
have  been  paid  in  the  port  to  the 
Bishops  of  A  and  their  lessees ;  being 
Is.  2d,  paid  for  every  ship  entering  the 
port.  Every  such  ship  necessarily 
passes  and  floats  over  part  of  the  soil 
of  the  port,  and  may  have  to  cast 
anchor  therein,  or  to  b>e  moored  to  the 
moorings  affixed  and  sunk  in  ihe  riv^r. 
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or  on  the  quays  or  shores  adjacent. 
Ships  paying  tiiis  toll  come  into  the 
said  parish  and  the  said  townships  on 
the  port.  Another  and  distinct  toll  is 
charged,  bj  the  private  owners  of  the 
quays  on  both  sides  of  the  river,  to  all 
ships  using  mooring  posts  set  up  on 
such  quays  by  such  owners.  By  lease 
dated  26th  November^  1 853, the  Bishop 
of  D.  demised  to  appellant  for  twenty- 
one  years,  from  dd  September^  1853, 
the  port  of  S^  together  with,  amongst 
other  tolls  collected  therein,  the 
anchorage  and  beaconage  tolls.  Ap- 
pellant has  ever  since  received  these 
tolls.  Stats.  6  &  7  TT.  4.  c.  19.  and 
21  &  22  Vict  c.  45.,  which  transferred 
to  the  Crown  many  of  the  rights  of 
the  Bishop  of  D.,  lefl  untouched  the 
right  of  the  Bishop  and  bis  lessees  to 
these  tolls.  On  1st  October^  1855, 
the  estate  of  the  Bishop  of  D,  in  the 
soil  and  freehold  of  tne  port  of  S. 
became  vested  in  the  Ecclesiastical 
Estates  Commissioners.  Appellant 
had  never  resided  in  the  parish  or 
any  of  the  townships  in  Question. 

Held,  on  a  case  stateo,  which  em- 
powered the  Court  to  draw  inferences 
of  fact :  first,  that  the  anchorage  and 
beaconage  tolls  were  not  tolls  in  gross, 
but  tolls  connected  with  the  occupa- 
tion and  use  of  the  soil  of  the  port ; 
and  were  therefore  rateable  to  the 
poor-rate  in  the  parish  and  the  town- 
ships on  the  port,  into  which  the  ships 
paying  them  came.  Secondly,  that 
such  tolls  were  to  be  rated  on  a  calcu- 
lation of  the  number  of  ships  paying 
the  toll  and  coming  into  those  parts 
of  the  port  which  were  in  the  parish 
and  the  townships  respectively,  and 
ought  not  to  be  rated  according  to  the 
respective  river  frontages  or  popula- 
tions of  the  parish  and  the  townships. 
Earl  of  Durham  v.  Oveneera  of 
Bishopwearmouihy  230. 

iii.  Rateability  of  occupier  of  tithe 
rent-charge.  What  allowance  not 
to  be  made  to  him. 

The  Archbishop  of  Canterbury, 
being  the  owner  of  the  impropriate 
rectory  and  tithe  rent-charge  of  the 
parish  of  H,,  and  of  land  tl^reto  ap- 
pertaining, pfranted,  under  The  Aug- 
mentation Acts,  29  Car,  2.  c.  8.  and 


1  &  2  TT.  4.  c.  45.9  to  ^  perpetual 
curate  of  T,  (a  separate  and  distinct 
parish  from  H,),  an  annual  rent  of 
40/.,  to  be  charged  upon  and  yearly 
issuing  out  of  the  said  rectory,  tithe 
rent-cnarge  and  land.  Subsequently 
to  this  grant,  the  Archbishop  leased 
the  said  rectory,  tithe  rent-charge  and 
land  to  G.,  a  clergyman,  for  twenty- 
one  years,  O.  to  yield  and  pay  yearly, 
during  the  term,  to  the  Archbishop, 
9/.  13tf.  4d.,  and  also  6/.  16«.  for  re- 
deemed land  tax ;  and  also  to  the  per- 
petual curate  of  T.  the  said  sum  of 
40/.  in  augmentation  of  the  revenues 
of  the  curacy. 

Held  that,  in  assessing  O,  to  the 
por  rate  of  JET.  as  occupier  of  the  tithe 
rent-charge  of  IT.,  no  allowance  was 
to  be  made  to  him  in  respect  of  his 
yearly  payment  of  the  40/. ;  for  that 
the  whole  of  the  rent-charge  was  in- 
cluded in  the  demise  to  him,  and  the 
40/.  was  part  of  the  rent  paid  by  him 
for  the  occupation  of  the  whole,  not  so 
much  of  the  whole  withdrawn  from 
his  occupation.  Regina  v.  Orovet,  793. 

iv.  Separate  rateabilitj  of  place 
deemed  extra-parochial;  if  sepa- 
rately entered  in  Registrar  General*8 
report  on  census  of  1851,  557. 
Evidence, 

2.  Making  and  publication  of. 

Validity  of  rate  made  on  part  of  a 
parish  for  defraying  expenses  of  Burial 
Board  appointed  for  that  part,  9.  Bu' 
rials  Ad, 

3.  Recovery  of. 

Duty  of  justices  to  enforce,  by  distress 
warrant,  rate  good  on  face  and  un- 
appealed  against.    Appeal  against 
rate    on    ground    that   appellant, 
though  actual,  is  not  beneficial  oc- 
cupier lies  to  Sessions  only. 
If,  at  the  hearing  by  justices  of  a 
summons  against  A,  for  non-payment 
of  a  poor-rate,  it  appears  that  the  rate 
is  i^ood  on  its  face  and  unappealed 
against,  and  that  A.  is  actuallj  the 
occupier  of  the  rated  property  m  the 
rating  parish,  the  justices  are  bound 
to  issue  a  distress  warrant  to  enforce 
the  rate ;  and  have  no  jurisdiction  to 
inquire  whether  A*s  occupation  is  or 
is  not  beneficial,  the  nature  of  the  oc- 
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cupation  being  ground  onlj  for  appeal 
to  the  Quarter  Sessions  agunst  the 
rate.    R^na  y.  Bradthaw,  836. 

IE.  Lighting  and  wat^'Jiine  rate,  under 
General  Lighting  and  Watchbg  Act. 
Victoria  London  Docks,  how  rateable. 
"  Property  other  than  land.** 

Bj  The  General  Lighting  and 
Watching  Act,  S&4W.  4.  c.  90.  *. 
33.,  **  owners  and  occupiers  of  houses, 
buildings,  and  property  Mother  than 
land)  rateable  to  the  relief  of  the 
poor  in  any'*  ••  parish,**  are  to  be  rated 
at  **  a  rate  in  the  pound  three  times 
greater  than  that  at  which  the  owners 
and  occupier^  of  land  shall  be  rated.'* 
By  sect.  34,  "  every  court-yard,  yard, 
or  garden  (such  garden  not  being  a 
market  garden  or  nursery  ground) 
shall  be  included  in  and  miJce  part 
of  the  assessment  to  be  made  on  the 
house,  buildings,  or  other  property  to 
which  they  may  be  respectively  at- 
tached.** 

The  Victoria  London  Docks  cover 
an  area  of  165  acres,  95  of  which 
form  a  wet  dock,  tidal  basin  and  canal, 
all  covered  with  water ;  the  remaining 
area  consists  of  jetties  which  inter- 
sect the  wet  dock  and  basin,  and  of 
warehouses  and  buildings  on  the 
jetties.  The  whole  forms  one  en- 
closure, occupied  by  appellants ;  who 
make  different  charges  for  the  use  of 
the  wet  dock  and  basin,  and  for  the 
use  of  the  warehouses  and  buildings. 
The  whole  area  is  lighted  and  watched 
at  appellants*  sole  expense. 

In  a  watchins  and  lighting  rate, 
imposed  under  the  above  Act,  appel- 
lants were  rated,  in  respect  Ot  the 
whole  area,  at  a  rate  in  the  pound 
thrice  greater  than  that  at  which  the 
occupiers  of  land  were  rated. 

On  an  appeal,  in  respect  of  the 
ninety-five  acres,  from  a  decision  of 
Sessions  confirming  the  rate :  Held, 
by  Lord  Campbell  C.  J.,  Wigktman 
and  Crompton  Js.,  that  appellants 
were  rateable  at  the  higher  rate  in 
respect  of  the  ninety-five  acres ;  for  that 
Sttcn  acres  were  *'  property  other  than 
land,**  and  ejusdem  generis  with 
houses  and  building. 

Held,  by  Eric  J.,  that  appellants 
were  rateable  at  the  lower  rate  ;  for 


that  the  ninety-five  acres  were 
"  land."  Peto  ▼.  Overseers  of  West 
Ham,lU. 

ni.  Lighting  rate  under  Metropolis 
Local  Management  Act.  Exemption, 
by  sect  165,  of  land  from  rate,  447. 
Metropolis  Local  Maaagement  Act. 

IV.  County  rate.  Non-liability  of 
borough  contributing  to  it,  to  pay 
expenses  of  removal  to  asylum  of 
lunatic  pauper  of  unascertained  set- 
tlement, 181.    Poor,  IL  1. 

V.  Church  rate. 

Notice  of  objection  to  validity  of. 
Jurisdiction  of  justices  to  enforce 
it  by  dbtress  warrant,  hew  ousted 
by.    Sut.  53  O.  3.  c.  127.  s.  7. 

Stat.  53  O.  3.  c.  127.  s.  7.,  after 
empowering  churchwardens  to  sum- 
mons before  justices  persons  refusing 
to  pay  a  church  rate,  provides  that 
*Mf  the  validity  of  such  rate,  or  the 
liability  of  the  person  from  whom  it 
is  demanded  to  pay  the  same,  be 
disputed,  and  the  party  disputing 
the  same  ffive  notice  thereof  to  the 
justices,  the  justices  shall  forbear 
givinfir  judgment  thereupon.** 

Held  that,  in  order  to  oust  the 
jurisdiction  of  justices  under  this  sec- 
tion, notice  that  the  validity  of  ihe 
rate  is  disputed  must  be  given  to  them 
in  a  manner  such  as  to  induce  them 
to  forbear  giving  judgment. 

At  the  hearing  of  a  summons  be- 
fore the  justices,  the  attorney 
who  attended  for  the  person  sum- 
monsed took  no  objection  to  the 
jurisdictiiin  of  the  justices,  but, 
afler  cross-examining  the  witnes- 
ses called  by  the  churchwardens,  sub- 
mitted objections  to  the  validity  of 
the  rate  to  the  decision  of  the  jus- 
tices. The  justices  having  overruled 
the  objections,  he  then,  but  not  before, 

gave  them  notice  that  he  bon&  fide 
isputed  the  validity  of  the  rate. 
The  justices,  however,  made  an  order 
upon  the  person  summonsed  to  pay 
the  rate. 

Upon  these  facts  this  Court,  in  the 
exercise  of  its  discretion,  discharged 
with  costs  a  rule  for  a  certioran  to 
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bring  up  and  quash  this  order.  Regina 
y.  Justices  of  Salop,  386. 

VI.  Special  District  rate,  under  Public 
Health  Act,  1848.  Validity  of  how 
questioned.  Justices  when  bound 
to  enforce  it,  678.  Public  Health 
Act,  1848, 1. 

VIL  Sewers  rate  under  Local  Act 
incorporating  Public  Health  Act, 
1848.  What  appeal  proper  from 
order  of  justices  enforcing,  420. 
Appeal,  I.  2. 

VIIL  Burial  rate.  Validity  of  rate 
by  Burial  Board  for  parish  minus 
an  ecclesiastical  district.  Rateabilitj 
of  hamlet,  9.    Burials  Act. 

IX.  Maidstone  Improvement  Rate. 
Exemption  from,  oi Maidstone  County 
Gaol.     Stat.  54  0. 3.  c.  civ.  s.  18. 

Bv  local  and  personal  public  Acts 
of  Parliament,  improvement  Com- 
missioners were  appointed  to  act  in 
and  for  the  town  of  M.  in  the  county 
of  K,,  and  were  authorized  to  levy 
annually  within  the  town,  for  the  pur- 
poses of  the  Acts,  a  certain  rate  upon, 
amongst  other  public  buildings,  all 
gaols  situated  within  the  town.  A 
subsequent  local  and  personal  public 
Act,  54  O,  3.  c,  civ.,  sect.  18,  after 
reciting  that  it  was  expedient  that 
the  county  of  K,  **  should  be  relieved 
and  exonerated  from  any  taxes  in 
respect  of  any  of  the  gaols*'  "  of  the 
said  county,"  enacted  that  "  no  rate, 
tax,  or  assessment  whatsoever,  par- 
liamentary or  parochial,"  should  ^'  be 
raised,  assessed,  or  levied  on,  or  be 
payable  by,  the  said  county,"  "  for 
or  on  account  of  the  said  gaols"  **  or 
any  or  either  of  them." 

Held,  that  this  section  exempted 
a  county  gaol,  situated  in  M,,  from 
assessment  to  the  annual  rate  leviable 
bv  the  M.  Improvement  Commis- 
sioners. Regina  v.  Justices  of  Kent, 
911. 

RECOGNIZANCE. 

By  appellant,  under  stat.  18  &  19  Vict, 
e.  121.  ».  40.,  392.  Nuisances  Re- 
moval Act. 


REGISTRATION. 

I.  Of  bill  of  sale.  Bankrupt  and 
Insolvent,  I.  4. 

n.  Of  shareholders  in  Railway  Com- 
pany. Right  of  bonft  fide  purchaser 
from  fraudulent  holder  of  shares,  to  be 
on  the  register,  812.      Company,  II. 

REGISTRAR  GENERAL. 

Report  of,  on  the  census  of  1851,  557. 
jEvidence. 


REMOVAL. 
Order  of.    Poor,  II. 

RENT. 
Distress  for.    Landlord  and  Tenant,  I. 

REPLEVIN. 
Landlord  and  Tenant,  I.  4. 

REPUTED  OWNERSHIP. 
Bankrupt  and  Insolvent,  I.  3.  4. 

RETAINER. 
Of  attorney.    Attorney,  III. 

RULES. 
County  Court.     County  Court,  V. 

SALE. 
Vendor  and  Vendee. 

SECURITY  FOR  COSTS. 
Costs,  IIL 

SERVANT. 
Master  and  Servant. 

SETTLEMENT. 
Of  pauper.    Poor,  I. 
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SHAREHOLDER. 


SMALL  DEBTS  COURT. 


SHAREHOLDER. 


Company. 


SUERIFF. 


Attorney  issuing  fi.  fa.  when  not  liable 
to  sheriff  who  executes  it  hj  mistake 
affainst  the  goods  of  a  wrong  person, 
wnom  he  consequently  has  to  com- 
pensate. Effect  of  indorsement  by 
the  attorney,  on  the  writ,  of  name, 
description  and  residence  of  judg- 
ment aebtor. 

Defendant,  as  attorney  for  P., 
who  had  obtained  judgment  against 
W.  F.,  took  out  a  writ  of  fi.  fa. 
against  W»  P.,  which  was  indorsed  in 
the  ususl  form,  the  indorsement  be- 
ing followed  by  these  words :  **  the 
defendant  is  a**  [blankl  *^  and  resides 
at  JRedbor,  in  your  bauiwick.**  The 
plaintiff  in  the  present  action  was 
sheriff  of  Yorluhire^  and  he  issued  a 
warranty  setting  out  the  indorsement 
of  the  writ  verbatim.  His  officer  went 
with  the  warrant  to  Redcar^  where 
W.  F.,  the  son  of  the  W.  F,  named 
in  the  writ,  lived.  The  son  informed 
the  officer  that  he  was  not  the  person 
against  whom  the  writ  was  issued,  but 
that  his  father,  who  lived  at  Coatham, 
an  adjacent  village,  probably  was; 
and  the  father  subsequently  came 
and  admitted  the  fact.  The  officer, 
however,  seized  the  goods  of  W,  P., 
the  son,  at  Redcar,  who  afterwards 
recovered  damages  against  the  plain- 
tiff, as  sheriff,  for  the  wrongful 
seizure.  Plaintiff  brought  this  action 
to  recover  from  defendant  the  amount 
of  the  '^Biiid  damages  and  costs.  The 
first  count  of  the  declaration  alleged 
that  defendant,  by  the  indorsement,  and 
with  the  intent  that  plaintiff  should 
act  upon  the  statement,  falsely  re- 
presented to  plaintiff  that  the  W,  F, 
named  in  tlie  writ  resided  at  Redcar^ 
whereby  plaintiff  was  induced  to 
seize.  The  second  count  alleged  that 
defendant  negligently  and  improperly, 
but  with  the  view  and  intent  that 
plain  tiff  should  aotupon  the  statement^ 
indorsed  the  writ  with  a  direction  and 
statement  to  plaintiff  that  the  W:  F. 


named  in  the  writ  resided  at  Redcar ; 
whereby  plaintiff,  acting  on  such 
statement,  seized.  The  third  count 
alleged  that  defendant,  by  the  in- 
dorsement, required  and  directed 
plaintiff  to  seize  the  goods  of  W,  F-, 
residing  at  Redcar ;  and  that  plaintiff, 
acting  on  such  direction,  seized. 

Plea,  that  defendant  had  good 
reason  to  believe,  and  did  l>elieve,  that 
the  W,  F,  named  in  the  writ  resided 
at  Redcar ;  and  that  defendant  so  in- 
dorsed  and  delivered  the  writ  with  no 
other  intent  or  view  than  to  furnish 
such  information  as  he  believed  to  be 
true  for  assistinj^  plaintiff,  as  sheriff, 
in  duly  ascertaining  whether  there 
were  within  his  baOiwick  goods  and 
chattels  of  the  said  W.  F.  named  in 
the  writ;  and  that,  save  by  such  in- 
dorsement and  delivery,  defendant 
did  not  state  or  represent,  or  make  or 
give  ainr  direction  or  statement  to 
plaintif!^  or  direct  or  require  plaintiff 
to  do,  as  in  the  declaration  all^;ed. 

On  demurrer,  held  (dissentiente 
Wifhtman  J.)  that  the  action  was  not 
mamtainable,  the  representation 
alleged  in  the  first;  count  not  having 
been  fraudulently  made :  the  second 
count  not  alleging  or  shewing  an  v  duty 
in  defendant,  as  between  himself  and 
the  sheriff,  to  make  the  statement  in 
question :  and  the  indorsement  not 
amounting  to  a  direction  to  the  sheriff, 
as  alleged  in  the  third  count,  but 
being  merely  a  statement  by  defen- 
dant for  the  purpose  of  affonling  in- 
forniation  to  the  sheriff,  leaving  him 
a  discretion  as  to  acting  upon  it. 
Childersy.  Footer,  287. 

SLAVE  TRADE. 

Seizure  of  ship  on  unfounded  sus- 
picion of  being  engaged  in,  160.  in- 
eurance^  I.  3. 

SMALL  DEBTS  COURT. 

Small  Debts  Extension  (City)  Act.  Re- 
covery by  pUintiff  of  less  than  20/., 
in  superior  Court.  Waiver  by  defen- 
dant of  delay  by  Judge  in  granting 
certificate  for  costs. 

A  plaintiff  in,  amongst  other  actions. 


SMOKE. 


STATUTE. 
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detinue,  who  sues  in  a  superior  Court, 
when  he  mieht  have  suea  in  the  X<m- 
don  SherifTs^  Court,  and  recovers  by 
verdict  less  than  20/.,  is,  bj  The  Lon- 
don (City)  Small  Debts  Extension  Act, 
1852,  (15  &  16  Vict.  c.  Ixxvii.),  sect. 
121,  to  be  entitled  to  his  costs  if  the 
Jud^e  before  whom  the  verdict  is 
obtained  "  shall  forthwith  certify  on 
the  back  of  the  record  that  it  appeared 
to  him  at  the  trial  that**  **  there  was 
a  sufficient  reason  for  bringing  the  ** 
'*  action  in  the  **  superior  Court. 

At  the  trial,  on  3rd  February^  of 
such  an  action,  plaintiff  had  a  verdict 
for  10/.,  and  thereupcm  applied  to  the 
presidinff  Judge  for  a  certificate  for 
costs.  The  Jud^  took  time  to  con- 
sider the  application,  defendants  rais- 
ing no  objection  to  that  course.  On 
15th  Februartf^  the  Judge  granted  the 
certificate. 

Held,  that  defendants  were  pre- 
cluded from  objecting  that  the  certi- 
ficate was  not  granted  forthwith, 
within  the  meaning  of  the  statute. 
Heden  v.  Atkmtie  Steam  Navigation 
Companjf^  671. 

SMOKE. 

I.  Penalty  when  incurred,  and  when  not, 
by  use  on  a  railway  of  an  engine  which 
does  not  In  fact  consume  its  own 
smoke,  344.  Railways  Clautes  Con- 
solidation Acti  1845. 

II.  Steam-tug  when  liable  to  penalty 
imposed  by  stat.  19  &  20  Vict,  e,  107. 
s.  1 .,  for  not  consuming  its  own  smoke. 

Stat.  19  &  20  Viet.  c.  107.  s.  1. 
enacts  that  **  all  steam  vessels  plying 
to  and  fro  between  London  Bridge 
and  any  place  on  the  River  Thames 
to  the  westward  of  the  Nore  Lights** 
shall  be  subject  to  the  same  penalties 
lor  consuming  their  own  smoke  as 
are  imposed  by  stat.  16  &  17  Viet.  c. 
128.  upon  all  steam  vessels  above 
London  Bridge. 

Held,  that  a  steam  tug  not  carrying 
passengers,  but  employed  exclusively 
m  towing  ships  for  hire  to  and  from 
^e  docks  in  the  river,  occasionally 
from  and  to  places  to^  the  eastward, 
but  generally  from  and  to  places  to 
the  westward  of  the  Nore  Light, 
was,  while  employed  on  any  portion 


of  the  river  between  the  limits  named 
by  the  Act,  liable  to  penalties  for  not 
consuming  its  own  smoke.  Walker  v. 
Evans,S5Q. 

STATUTE. 

Construction  of. 

I.  Words  disregarded  in  favour  of  in- 
tention. Liability  of  succeeding  cor- 
poration to  attornev  originally 
retained  by  their  predecessors,  and 
continued  to  be  employed  by  them. 
Stat.  17  &  18  Vict.  e.  ccxix. 

"  The  Guardians  of  the  Poor  within 
the  city  of  Oxford,**  a  body  consisting 
of  certain  ex  officio  guardians  and  of 
guardians  to  be  elected  by  the  diffe- 
rent parishes  m  Oxford,  were  incor- 
Dorated  by  stat.  11  G'.  3.  e.  14.  s.  1. 
In  November,  1853,  tJiey  agreed  with 
the  University  of  Oxford  and  some 
of  the  Colleges  and  Halls,  that  an  Act 
of  Parliament  should  be  applied  for, 
to  subject  certain  College  and  Uni- 
versity property  to  rates,  and  to  admit 
representatives  for  the  University 
and  Colleges  to  the  Board  of  Guar- 
dians. On  ^4th  November,  1853,  plain- 
tiffs, a  firm  of  attorney  sat  Oz/bra,  were 
retained  by  the  then  Guardians,  under 
their  corporate  seal,  as  their  solicitors 
''in  the  matter  of  the  College  rating, 
and  soliciting  the  bill  for  that  purpose 
through  Paniament.*^  Plaintiffs  ac- 
cepted the  retainer,  and,  together 
with  the  solicitors  for  the  University 
and  Colleges,  applied  for  and  obtained, 
in  1854,  stat.  17  &  18  Vict.  e.  ccxix. 
Sect.  1  of  this  Act  repeals  stat.  116. 
3  c.  14.,  and  sect.  2  provides  for 
the  election  of  a  new  corporate 
Board  of  Guardians  for  Oxford,  by 
the  city,  University,  Colleges  and 
Halls ;  such  board  to  consist  of,  inter 
alios,  ^"  eleven  guardians  for  the" 
'•parishes,"  "one  to  be  elected  for 
each  parish."  By  arrangement  be- 
tween the  then  Gruardians  and  the 
University,  before  the  Act  passed, 
sect.  31  was  inserted  in  it ;  which 
section,  after  reciting  that  the  Uni. 
versity.  Colleges  and  Halls  maintained 
that  certain  land  and  buildings  of 
theirs  were  exempted  by  law  from 
liability  to  poor  rate,  and  that  the 
Vice  Chaiiceilor  of  the  University  of 
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the  one  pari,  and  **  the  Guardians  of 
the  Poor  of  the  several  parishes  *'  of 
the  other,  had  agreed  that  a  case 
should  be  stated,  to  be  prepared  by 
their  respective  solicitors,  for  the 
opinion  of  the  Court  of  Queen's  Bench 
on  the  question  of  such  exemption, 
enacts  that  the  Court  shall  hear  such 
case,  when  stated,  and  that  its  decision 
thereupon  '*  shall  be  final  and  binding 
upon  tne  parties  aforesaid,  and  the 
costs  attending  the  same  shall  be 
borne  bj  the  respective  parties,  and 
those  incurred  by  the  University, 
Colleges  and  Halls  shall  be  paid  by 
them,  and  those  incurred  by  the  said 
Guardians  shall,  when  duly  taxed,  be 
paid  out  of  the  funds  under  their 
control.**  The  Guardians  of  the  Poor 
of  the  several  parishes  in  Oxford^  as 
such,  had  not,  before  or  since  the 
passing  of  this  Act,  any  funds  under 
their  control.  Defendants  were  duly 
elected  the  new  Board  of  Guardians 
under  the  Act,  and  have  since  acted 
and  levied  rates,  as  such.  Defendants 
paid  plaintiffs*  costs  of  procuring  and 
passing  the  Act.  A  special  case  was, 
m  pursuance  of  sect.  31,  settled,  ap- 
proved and  signed  W  the  University 
solicitor  and  plaintiffs,  in  communica- 
tion with  defendants.  At  a  meeting 
of  defendants,  on  20th  Navember^lS56, 
a  resolution  was  passed,  recognizing 
plaintiffs  as  defendants*  solicitors  in 
reference  to  the  special  case.  On  12th 
•/tcAtf,  1857,  the  Ctueen*s  Bench  gave 
judgment  on  the  case :  and  defendants 
had  since  levied  rates  on  such  of  the 
University  and  College  property  as 
the  Court  held  to  be  rateable.  In 
the  following  November,  defendants* 
clerk  wrote  to  the  plaintiffs  for  their 
bill  of  costs  in  the  matter  of  the  special 
case,  and  defendants  delivered  it  in 
December.  At  a  meeting  of  defend- 
ants on  3d  February^  1859,  a  resolu- 
tion was  passed  for  payment  of  this 
bill. 

On  a  case  stated,  in  an  action  by 
plaintiff's  to  recover  the  amount  of 
this  bill  from  defendants;  held  that 
defendants,  and  not  **  the  Guardians 
of  the  Poor  of  the  several  parishes  ** 
in  Oxford^  were  liable  to  plaintiffs* 
claim ;  and  that  the  action  was  main- 
tainable, althouffh  defendants  had  not 
affixed  their  seal  to  the  resolution  of' 


20th  November,  1856.  MaUam  v. 
Ouardians  of  the  Poor  of  Oxford^ 
1.92. 

II.  Stat.  17  O.3.  c.  56.  s.  10.  Penalty 
for  concealment  of  purloined  or  em- 
bezzled materials.  Meaning  of 
**  place." 

Sect.  10  of  sUt.  17  G.  3.  e.  56. 
enacts  that  it  shall  be  lawful  for  any 
two  justices,  upon  complaint  made  to 
them  upon  oath  that  there  is  cause  to 
suspect  that  purloined  or  embezzled 
materials,  used  in  certain  manufac- 
tures, are  concealed  '*  in  any  dwelling 
house,  outhouse,  yard,  ^rden,  or  other 
place  or  places,  to  issue  a  search 
warrant  for  the  search,  in  the  day 
time,  of  every  such  dwelling  house  &c. : 
and  if  any  such  materials,  suspected 
to  be  purloined  or  embezzled,  are 
found  therein,  to  cause  the  same,  and 
the  person  *<  in  whose  house,  outhouse, 
yard,  garden,  or  other  place**  they  are 
found,  to  be  brought  before  two  jus- 
tices :  and  if  the  said  person  shall  not 
give  an  account  to  their  satisfaction 
of  how  he  came  by  the  same,  he  shall 
be  adjudged  guilty  of  a  misdemeanour. 

Held,  that  a  warehouse,  occupied 
for  business  purposes  only,  and  not 
within  the  curtilage  of  or  conneetal 
with  any  dwelling  house,  was  a  ''place** 
within,  the  meaning  of  the  section, 
Begina  t.  Edmundton^  77. 

III.  Stat.  12  &  13  Viet.  c.  92.  #.  3. 
What  amounts  to  the  offence  of  aiding 
and  assisting  at  cock-fighting. 

By  Stat.  12  &  13  Ftef.  e.  92.  #.  3. 
'*  every  person  who  shall  keep  or  use 
or  act  in  the  management  of  any 
place  for  the  purpose  of  fighting 
"any**  "cock,*^  " or  shall  permit  or 
sufifer  any  place  to  be  so  used,**  is  sub- 
jected to  a  penalty  "  for  every  day  he 
shall  so  keep  or  use  or  act  in  the 
management  of  any  such  place,  or  per- 
mit or  sufifer  any  place  to  be  usea  as 
aforesaid  ;**  *'  and  every  person  who 
shall  in  any  manner  encourage,  aid, 
or  assist  at  the  fighting**  ''of  any** 
"  cock**  "  as  aforesaid,**  is  made  liable 
to  a  penalty  not  exceeding  SL 

Held,  that  a  person  does  not  incur 
this  latter  penalt^r  by  aiding  and  assist- 
ing at  cock-fiffhtinff  in  any  place ;  but 
only  if  the  pace  be  one  so  kept  or 
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used  for  the  purpose,  as  to  subject  the 
keeper  of  it  to  the  penalty  imposed 
by  the  first  clause  of  the  section. 
Clark  y.  Hague,  281. 

STATUTE  OF  FRAUDS. 
(29  Cab.  2.  c.  3.) 
I.  Sect.  4. 

1.  Necessity  for  written  ffuarantie  to 
contain  the  names  of  aU  the  parties 
to  the  contract. 

Defendant  wrote,  signed,  and  handed 
to  T.  jr  O.  the  following  document : 
"  Sir,  I  beg  to  inform  you  that  I  shall 
see  you  paid  to  the  sum  of  800/.  for  the 
ensuing  building  which  you  undertake 
to  build  for  Messrs.  T.  ff  0.  Thomas 
Lake,''*  He  intended  it  to  be  handed 
oyer  by  71  jr  O.  as  a  guarantee  to  •/., 
who  was  then  negotiating  with  J*.  ^ 
O,  to  erect  for  them  the  building  re- 
ferred to.  T.  Sr  O.,  howeyer,  haying 
aereed  with  plaintiff,  instead  of  •/., 
that  plaintiff  should  erect  the  build- 
ing, deliyered  the  document  to  plain- 
tiff, without  defendant*s  knowledge 
or  authority.  Defendant  afterwards 
heard  of  and  ratified  this  delivery. 
Plaintiff,  haying  erected  the  building, 
sued  defendant  on  the  document,  as  a 
guarantie. 

Held,  that  the  document  was  not  a 
sufficient  written  agreement,  or  note 
or  memorandum  thereof,  by  defend- 
ant, to  answer  for  the  debt  or  default 
of  T.  if  O.,  within  the  4th  section  of 
the  Statute  of  Frauds ;  inasmuch  as 
the  name  of  the  person  for  whom  the 
document  was  intended  did  not  in  any 
way  appear  upon  the  face  of  it,  so 
that  it  did  not  contain  the  names  of 
both  the  parties  to  the  contract. 
WiJUame  y.  Lake,  349. 

2.  CJontract  for  board  and^  lodging  is 
not  one  concerning  an  interest  in 
land. 

By    a   parol    agreement   between 

Slaintiff,  a  boarding  house  keeper,  and 
efendant,  defendant  agreed  to  pay 
plaintiff,  for  the  board  and  lodging  of 
nimself  and  man,  and  accommodation 
for  his  horse,  at  the  boarding  house, 
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200/.  a  year  from  a  fixed  day ;  the 
agreement  to  be  terminable  by  a 
quarter's  notice  on  either  side. 

Plaintiff  having  sued  defendant  for 
a  breach  by  him  of  this  agreement,  in 
refusing  to  become  an  inmate  of  the 
boarding  house:  Held  that,  though 
the  agreement  was  unwritten,  the  ac- 
tion was  maintainable ;  for  that  the 
contract  was  not  one  for  anj^  interest 
in  or  concerning  land,  within  sect.  4 
of  the  Statute  of  Frauds,  29  Car,  2. 
e,  3.     Wright  y.  Stavert,  721 . 

II.  Sect.  17. 

What  is  an  acceptance  and  actnarre- 
ceipt  of  goods  by  vendee.  Accept- 
ance and  dealing  with  tiie  bill  of 
lading  for  goods  shipped. 

Defendant,  on  27  th  September,  1855, 
verbally  ordered  of  plaintiffs,  at  Liver- 
pool, goods  of  the  value  of  more  than 
10/.,  to  be  sent  out  to  ConxtanHnopU, 
by  a  steamer  named  by  defendant,  for 
The  Phoenix,  a  ship  of  defendant,  then 
in  the  Black  Sea.  Plaintiffs  selected 
the  goods  in  accordance  with  the  order, 
and  sent  them  to  the  steamer,  together 
with  two  barrels  of  flour  belonging  to 
defendant,  which  he  had  sent  to  plain-  ^ 
tiffs*  warehouse  for  the  purpose  of 
being  forwarded  with  the  other  goods. 
Defendant  told  plaintiffs  to  make  out, 
and  plaintiffs  made  out,  the  bill  of 
lading  for  the  goods  in  their  own 
name,  makins  the  goods  deliverable 
to  Messrs.  S.  jr  Co,,  or  assi^S)  ftt 
Constantinople,  to  whom  plaintiffs  had 
before  consigned  goods,  and  to  whom 
defendant,  on  that  account,  wbhed 
the  goods  to  be  made  deliverable. 
The  bill  of  lading  included  the  two 
barrels  of  flour.  On  18th  October, 
1855,  plaintiffs  shipped  the  goods,  in- 
cluding the  flour,  on  the  named 
steamer,  and  naid  freight  for  the 
whole.  On  16tn  October,  defendant 
repaid  them  the  freight  and  received 
from  them  the  bill  of  lading,  which  he 
forwarded  to  the  captain  of  The 
Pkcenix,  who  did  not  receive  it  till 
March,  1856,  when,  finding  that  the 
goods  were  not  forthcoming  at  Con- 
stanHnople,  he  returned  it  to  defend- 
ant.    On   5th  November,   1856,   de- 
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fendant  forwarded  the  bill  of  lading 
to  plaintiffs,  enclosed  in  the  following 
letter.  '*  I  enclose  the  bill  of  lading 
for  stores  sent  out  to  the  barque 
Pkanix.  Please  see  after  them.  I 
think  the  master  of  tiie  steamer  must 
account  for  them.** 

Held  that,  upon  these  facts,  there 
was  ample  evidence  that  defendant 
had  accepted  and  actually  received 
the  goods,  within  the  meanmg  of  sect. 
17  of  the  Statute  of  Frauds,  29  Car. 
2.  c.  3.     Currie  t.  AndersoUy  592. 

STATUTES. 

I.  Gekeeal  FUBUC. 

29  Car.  2.  c.  3.  (Statute  of  Frauds.) 
Statute  of  Frauds. 

-* e.  8.  (Augmentation  of 

benefices),  793.    itofe,  I.  ].  iii. 

2  W.  i-M.  sess.  I.e.  5.  (Sale  of  goods 
distrained  for  rent),  250.  Landlord 
and  Tenant^  I.  I. 

8&  4  IF.  4- ilf.c.  11.  (Poor).  485,  742, 
771.    Poor,I.  1.6.  i.  ii. 

7  Anne^  c.  12.  (Foreign  Ambassadors 
and  public  Ministers),  94.  Ambassador. 

11  O.2.  c.  19.  (Recovery  of  rent  from 
tenants),  250.  Landlord  and  Tenant^ 
1.1. 

11  G.3.  e,  14.  (Better  regulation  of  poor 
of  Oxford),  192.  Statute,  I. 

no.  3.  c.  56.  (Prevention  of  frauds 
and  abuses  in  certain  manufactures, 
and  by  dyers.) 

Sect.  10.  (Concealment  of  purloined  or 
embezzled  materials),  77.  Statute,  II. 

Z5  O.  3. c.  101.  (Poor),  485, 530.Paor,  I. 
6.  i.  II.  3. 

40  G.  3.  c.  99.  (Pawnbrokers.) 

Sects.  1 4, 24,  35.  What  order  should 
be  made  by  justices  when  goods 
pawned  are  lost  by  pawnbroker's 
negligence.  Appeal  against  order 
to  Quarter  Sessions,  326.  Faum- 
broker. 

43  G.  3.  c.  59.  *.  2.  (County  Bridges), 
377.     County  Bridge. 


53  O.  3.  e.  127.  s.  7.  (Church  Rate),  386. 
-Rofe,  V. 

58  G.  Q.  c.  45.  (Church  Building),  9. 
Burials  Act. 

4  G.  4.  c.  34.  s.  4.  (Master  and  Servant), 
338, 360.  Matter  and  Servant^  L 

5  O.  4.  e.  83.  (Vagrant),  674.  Vagrani 
Act. 

c.  113.  (Abolition. of  Slave 


Trade),  160.  Insurance,  1.  2. 

6  G.  4.  c.  129.  (Master  and  Servant), 
383.  Conviction. 

1  &  2  W.4.e.  38.  (Church  Building), 
9.    Burials  Act. 

c.  45.    (Augmentation    of 


benefices),  793.    Rate,  1. 1.  iii. 

3  &  4  IT.  4.  c.  90.  (General  Watching 
and  Lighting),  144.    Bate,  IL 

5  &  6  TF.  4.  c.  76.  (Municipal  Corpora- 
tions). Municipal  Corporations  Be- 
form  Act. 

6  &  7  W.  A.  e.  19.  (Dtirham  County 
Palatine  Jurisdiction),  230.  Bate, 
1. 1.  ii. 

1  &2  Vict.  Clio.  (Insolvent Debtors). 
Bankrupt  and  Insolvent.  Charging 
Order. 

2  &  3  Vict.  c.  71.  (Metropolitan  Police), 
383.     Conviction. 

3  &  4  Vict.  c.  86.  (Church  Discipline), 
209.     Church  Discipline  Act. 

7  &  8  Vict.  c.  101.  (Poor),  730.     Poor, 

in. 


c.  110.  (Joint  Stock  Com* 

panics),  398.  Company,  L 

8  &  9  Vict.  c.  20.  (Railways  Clauses 
Consolidation),  344.  BaUways  douses 
Consolidatian  Act,  1845. 

9  &  10  Vict.c.ea.  (Orders  of  Removal). 
Sect.  1.,  266.    Poor,  L  4. 

c.  95.  (County  Court),  271. 


County  Court,  I. 

10&  1 1  Vict.  c.  17.(Watcrworks  Clauses), 
435.  Waterworks  Clauses  Act,  1^47. 


STATUTES. 

^^tl  ^  Z"^'  ^'  ^^'  (Town  Police  Clauses), 
695.  Town  Police  Clauses  Act,  1847. 

^^aJ.^^^-/-.^^-  (^"^^»o  Health). 
Puhlw  HeaUh  Act,  1 848. 

12  &  13  Fief,  c  45.  (Quarter  Sessions 
Procedure),  712.  CoHs,  I.  3. 


•SURETY. 


967 


c.  92.  (Cruelty  to  animals), 

281.  Statyte,m.  ^  ^' 

— T— — -.c.  106.  (Bankrupt  Law 
U)nsoUdation).5afi*n«^  and  Insolvent, 

13  &  14  Vict.  c.  61.  Sects.  14, 15.  (County 
Courts),  906.  County  Court,  V. 

15  &  16  Vict.  c.  76.  (Common  Law 
Procedure,  1852),  633.  Common  Law 
Procedure  Acts,  I. 

c.  107.    (Customs  Con- 


19  &  20  FiW.  e.  107.  (Smoke  Nui- 
Banco  Abatement  (Metropolis),  1858, 
Amendment),  856.    Sm^  II. 

20  Vict.  c.  19.  (Census),  557.  Evi- 
dence. 

20  &  21  Vict.  c.  48.  (Appeal  from 
Justices).  Appeal,!.  1. 2.  Paumbroher. 

21  &  22  Vict.  c.  45.  (DttrAaiii  County 
Palatine  Jurisdiction),  230.  Rate,  I. 
1.  ii. 

c.  90.    (Medical  Practi- 


solidation). 

Sects  170,  171,  172.  (Ship  sailing 
with  deck-laden  cargo),  1.  Insuri 
once,  1.  1. 

17  &  18  Vict.  e.  36.  (Bills  of  Sale 
Kegistration),  472.  Bankrupt  and 
Insolvent,  I.  4. 


— ■ c.  125.    (Common  Law 

Procedure,  1854),  890.  Comnum  Law 
Procedure  Acts,  II. 

1 8  &  19  Vict.  c.  105.    (Lunatic  Asylums 
and  Regulations  Acts  Amendment). 

Sect.  14.  (Removal  from  boroughs 
of  pauper  lunatics  whose  settlement 
cannot  be  ascertained),  181.    Poor, 


c.  108.    (Coal  Mines  In- 


spection), 705.     Colliery. 


— — c.  120.  (Metropolis  Local 

Management),  447.    Metropolis  Load 
Management  Act 

--  c.  121.    (Nuisances  Re- 


moval).    Nuisances  Removal  Act. 

— c.  128.     (Burial.) 

Sects.  12,  13.  (Appointment  of  and 
rates  by  district  Burial  Boards),  9. 
Buruds  Act. 

3  B  2 


tioners).     University,  I 

II.  Local  and  Pxbsomal,  Public. 

3  O.  1,  c.  iii.  (Preservation  and  im- 
provement of  river  Wear  and  port  of 
Sunderland),  230.    Rate,  I.  1.  ii. 

54  O.  3.  c.  civ.  sect.  18.  (To  enable 
Kent  justices  to  levy  and  apply  Kent 
rates  and  expenditure),  911.    Rate, 

La. 

I  &2  0.A.C.  Ixxii.  (Lighting  of  MiU 
End  Old  Town),  4A1.  Metropolis 
Local  Management  Act. 

5  &  6  TT.  4.  c.  cvii.  {Great  Western 
Railway),  66.  Great  Western  RaU- 
way  AcL 

15  &  16  Vict.  c.  Ixxvii.  (Small  Debts 
Extension,  (City)),  671 .  Small  Debts 
Court. 

17  &  18  Vict.  c.  ccxix.  (Repeal  of  stat. 
1 1  G.  3.  c.  14 ;  and  to  provide  for 
rating  of  hereditaments  m  the  Uni- 
versity of  Oxford  to  poor-rate),  192. 
Statute,  I.  ^ 

22  Victc.xxxii.  {King's  Lynn  Jmproye^ 
ment),  695.  Town  Police  Clauses 
Act,  1847. 

SUNDAY. 

When  to  be  reckoned  as  one  of  a  speci- 
fied number  of  days  prescribed  by 
statute  for  doin?  an  act,  392.  Nui- 
sances Removal  Act 


SURETY. 
Principal  and  Surefy. 


9«8     TAXATION  OF  COSTS. 

TAXATION   OF   COSTS. 
Cojftt,  II. 

TENANT. 
Landlord  and  Tenant. 

TENANTS   IN    ANCIENT 
DEMESNE. 

Ancient  Demesne. 

TENDER. 

I.  Of  rent  and  costs  by  tenant,  after 
distress.  Landlord  and  Tenant^ 
1.1.2. 

II.  Sum  tendered  before  action  and 
paid  into  Court,  on  plea  of  tender,  in 
the  action,  is  not  "  recovered**  in  the 
action,  883.     Costs,  II.  2. 


TITHE  RENT-CHARGE. 

ibility  to  poor-rate  of  occupier  of, 
I.     Rate,  I.  1.  iii. 


Rateability  to 
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TOLL. 


I.  Exemption  of  Queen*s  carriaf^e  and 
horses  from  turnpike  tolls,  57. 
Turnpike, 

II.  Rateability  to  poor-rate  of  anchorage 
and  beaconage  tolls  paid  bj  ships 
entering  a  port,  230.     Eatey  1. 1.  ii. 

TOWN  COUNCIL. 
Mumeipal  Corporations  Reform  Act, 

TOWN  POLICE  CLAUSES    ACT, 
1847. 

(lO&ll  Vict.  c.  89.) 

Sect.  S6,  Liability  of  licensed  ale-house 
keeper  to  conviction  as  keeper  of  re- 
freshment house,  for  suffering  prosti- 
tutes to  assemble  and  continue  on  his 
5 remises.  Effect  of  Local  Act  (Kin^*s 
tynn  Improvement),  incorporating 
this  section,  and  giving  penalty  to  spe- 
cified persons.  Who  may  be  informer. 


TOWN  POLICE  CLAUSES,  &c. 

The  King's  Lynn  Improvement 
Act,  22  Vict,  e.  xxxii.  s,  113.,  incor- 
porates the  clauses  of  The  Town 
Police  Clauses  Act,  1847,  10  &  11 
Vict.  e.  89.,  relating  to  places  of  public 
resort.  By  sect.  35  of  the  latter  Act, 
"  every  person  keeping  any  house" 
"  or  other  place  of  public  resort*'  '*  for 
the  sflJe  or  consumption  of  refresh- 
ments of  any  kind,  who.  knowingly 
suffers  common  prostitutes'*  "to  as- 
semble at  and  continue  on  his  pre- 
mises" is  made  liable  to  a  penalty. 
By  Stat.  22  Vict,  c,  xxxii.  s,  120., 
justices  who  inflict  any  penalty  under 
the  Act  are  to  award  it  to  be  paid 
either  to  the  Corporation,  or  to  the 
Paving  Commissioners,  of  King's 
Lynn,  according  as  the  proceeding 
for  the  penalty  is  taken  on  behalf  oT 
the  one  or  other  of  those  bodies. 

Appellant,  a  licensed  alehouse 
keeper  at  King's  Lynn,  was  convicted 
by  justices,  on  an  information  laid  by 
respondent,  the  Clerk  to  the  Paving 
Commissioners,  in  a  penalty  under 
Stat.  10  &  11  Vict,  c,  89.  s.  35.  Re- 
spondent  had  no  authority  from  the 
Commissioners,  express  or  implied,  to 
lay  the  information,  further  tnan  that 
he  had,  by  their  direction,  published 
a  handbill,  signed  by  him  as  their 
clerk,  stating  that  the  section  in  ques- 
tion would  be  strictly  enforced. 

Held,  that  the  conviction  was  good ; 
for  that,  first,  the  information  was 
well  laid ;  per  CockbumC.  J.,  because, 
the  offence  charged  being  one  against 
the  public,  respondent,  assuming  that 
he  nad  no  sufficient  authority  from 
the  Commissioners  to  inform,  mi^ht 
inform   in  his    individual     capacity, 

Eroyidcd  (as  it  was  to  be  taken  that 
e  had  done)  he  claimed  the  penalty 
on  behalf  of  the  Commissioners ;  per 
Crompton  J.,  because  the  facts  shewed 
that  respondent  had  professed  to 
inform  on  behalf  of  the  Commissioners, 
and,  if  so,  he  could  not  be  required  to 
shew  that  he  had  in  fact  (fkB  semble 
he  had)  their  authority  to  inform. 
That,  secondly,  licensed  alehouses  are 
not  excepted  from  the  operation  of 
Stat.  10  &  11  Fic^c.  89.*.  35.,  although 
the  keepers  of  them  are  subject  to 
the  provisions  of  prior  Acts  of  Parlia- 
ment.   Judgment  on  both  points  con- 
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carred  In  by  Blackburn^  J.    Cok  ▼. 
CoMm,  695. 

TRANSFER. 
Of  sharef.  Comptmjf^IL 

UNIVERSITY. 

I.  Member,  for  UniYersity  of  London, 
of  Greneral  Medical  CJouncil  of  United 
Kingdom,  by  whom  elected. 

Stot  21  &  22  Vict.  e.  90.  s.  3.  enacts 
that  a  Council,  to  be  styled  ""The 
General  Council  of  Medical  Educa- 
tion and  Registration  of  the  United 
Kingdom,*"  '<  shall  be  established/' 
By  sect.  4  this  Council  is  to  **  consist 
of  one  person  chosen  from  time  to 
time  by  each  of**  several  '^bodies,** 
including  the  University  of  London, 

Held  that,  under  the  existing  char- 
ter of  that  University,  the  right  to 
elect  its  member  of  the  Greneral  Medi* 
cal  Council  is  vested  in  its  Senate, 
consisting  of  the  Chancellor,  Vice 
Chancellor  and  Fellows  for  the  time 
being ;  not  in  the  whole  body  incor- 
porated as  the  University  by  tlie 
charter,  namely,  the  Chancellor,  Vice 
Chancellor,  Fellows  and  Graduates. 
Regina  v.  Storrar,  133. 

n.  Board  of  Guardians  of '  the  poor 
for  University  and  City  of  Oseford. 
Their  liability  to  attorney  retained, 
under  seal,  by  their  predecessors,  and 
continued  to  be  employed  by  them 
without  a  further  retainer,  192. 
Statute,!. 

TURNPIKE. 

Exemption  of  Queen*s  carriage  and 
horses  from  turnpike  tolls. 

A  carriage  and  horses  belonging  to 
the  Queen,  driven  by  the  Queen's 
coachman,  and  used  by  a  member  of 
the  Queen*8  household,  or  his  family, 
with  the  Queen*s  permission,  though 
"not  upon  the  Queen's  service,  are  ex- 
empt from  turnpike  tolls.  Westover  v. 
Perkins,  67. 

VAGRANT  ACT. 

(6  G.  4.  c.  83.) 

Meaning  of  "  found  offending**  in  sect.  6. 


Constable  when  not  bound  to  ap- 
prehend,  without  a  warrant,  a  per- 
son charged  with  offending  against 
the  Act. 

By  Stat  6  0. 4.  c.  83.  t.  8.  it  is  made 
a  punishable  offence  in  any  person, 
who  has  the  means  of  maintainmg  his 
family,  to  wilfully  refuse  or  neglect 
so  to  do,  wherebv  any  of  his  family, 
whom  he  is  legally  bound  to  maintain, 
become  chargeable  to  any  parish.  By 
sect.  6  any  one  may  apprehend  and 
take  before  a  magistrate,  or  may  de- 
liver to  any  constable,  to  be  taken 
before  a  magistrate,  **  anv  person  who 
shall  be  found  offending  '  against  the 
Act;  and  anv  constable  rdnsing  or 
neglecting  wilfully  to  apprehend  such 
an  offender  is  made  liable  to  convic- 
tion. By  sect.  7  magistrates  are  em- 
powered to  grant  warrants  for  the 
apprehension  of  offenders  against  the 
Act. 

Held,  that  a  constable  is  not  liable 
to  conviction  under  sect.  6  for  refus- 
ing to  apprehend,  without  a  warrant, 
at  the  request  of  the  relieving  officer 
of  a  parish,  a  man  charged  by  the 
officer  with  having  wilful^  neglected 
to  support  his  wife,  and  caused  her  to 
become  chargeable  to  the  parish ;  the 
person  so  charged  not  being,  even  if 
guilty,  "found  offending**  within  the 
meaning  of  that  section.  Horley  v. 
Rogers,  674. 

VENDOR  AND  VENDEE. 

What  is  an  acceptance  and  receipt  of 
ffoods  by  vendee.  Statute  of  Fraudi, 

VESTRY. 

Validity  of  appointment  by  parish 
vestry,  of  Burial  Board  for  part  of 
the  parish,  9.   Burials  Act. 

VICTORIA  LONDON  DOCKS. 

How  rateable  to  lighting  and  watching 
rate,  144.  Eate,U. 

VITRIOL. 

Offence  of  sending  by  railway,  without 
notice  to  Company,  66.  Great  Western 
Railway  Act. 
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WAGES. 


WAY. 


WAGES. 
MaUer  and  Servant^  III. 

WARD. 

Of  borough.  Eligibility  of  Major  as 
Town  Councillor  for,  86.  Municipal 
Corparatiaiu  Reform  Act 

WATCH  RATE. 

Settlement  bj  payment  of,  771.  Poor, 
I.  6.  ii. 

WATERWORKS  CLAUSES   ACT, 
1847. 

(lO&U  VicT.c.  17.) 

Sect.  12.  Compensation  when  payable, 
and  when  not,  to  persons  sustaining 
damage  through  exercise  of  powers  of 
the  Act.  General  principles  for  de- 
termining whether  compensation  is 
payable  or  not,  under  statutory  com- 
pensation clauses. 

A  person  who  sustains  injury  from 
the  execution  of  works  authorized  by 
a  statute,  is  hot,  generally  speaking, 
entitled  to  compensation,  under  the 
compensation  clauses  of  the  statute, 


unless  the  injury  sustained  is  such  as, 
had  the  works  not  been  authorized  by 
the  statute,  would  have  given  the 
claimant  a  right  of  action. 

Appellants,  in  the  execution  of 
works  authorized  by  a  local  Act, 
which  incorporated  The  Waterworks 
Clauses  Act,  1847,  10  &  11  Vici.  e. 
17.,  intercepted  water  from  perco- 
lating underground  into  a  well  be- 
longmg  to  respondent ;  and  also  ab- 
stract^ from  the  well  water  which 
had  already  so  percolated  into  and 
was  in  it.  The  said  Act,  10  &  11 
Vici.  c.  17.,  enacts,  by  sect.  12,  **  that 
in  the  exercise  of"  the  powers  con- 
ferred by  the  Act  "  the  undertakers 
shall  do  as  little  damage  as  can  be,** 
**  and  shall  ihake  full  compensation  to 
all  parties  interested  for  all  damage 
sustained  by  them  through  the  exer- 
cise of  such  powers.** 

Held  that,  inasmuch  as,  apart  from 
the  statute,  no  action  would  have  lain 
by  respondent  against  appellants  in 
respect  of  either  the  interception  or 
the  abstraction  of  such  water,  the 
statute  gave  respondent  no  right  to 
compensation  in  respect  of  either. 
New  River  Company  ▼.  Johnton^  43^. 

WAY. 

Right  of,  618.    Easement^ 
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